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NSAL  D.  REARDON, 

Plaintiff -Appellant, 

-va- 


A.G-SE3  M.  HKRGET,  Executor 
of  the  Estate  of  Willis®  P. 
Rerget,  Deceased, 

Defendant-Appellee. 


APPEAL  FROM  THE  02*0&XT  CO!J»T 
OF  TAZEWELL  OOT'NTY 


A  ' 


P  ^ejl*V44-ftfe_-sJw%&e>. 


HAYES,  P.J.  J 

Plaintiff  Meal   D.   Reardon,    together  with  others, 
executed  thirty  mortgage  bonds   totaling  #30,000.00  «ecured 
by  a   trust  deed  on  certain  real   estate  in  Tazewell  County. 
The  bonds  and   trust  de«d  ^ere  deted  March  1,    1907  nnd   were 
due  five  yeers  after  dote.      It  also  appears   from  the  record 
that   the   bonds  were  paid  et  various   times,    the  last  payment 
being  on  December  5,    1936,    over  four  years  <?fter  maturity. 
Reardon  filed  a   claim  against  the  estate  of  **?.    P.    Wercet, 
the   trustee,    who  is  nom  deceased,    in   the  Trust  Desd. 
This  claim  recites   it  wss  for  money  had  and  received   from 
September  .'50,    1936  in   the   mm  of  11102.50.      Defendant, 
executor  of  the  Herget  estate,    objected   to  the   claim  and 
a  hearing  was  had  before   the  County  Cou~t  of  Tazewell 
County  which  disallowed   the   claim.      On  fept>e»l   to  the 
Circuit  Court  of  Tazewell   County,    the  Court  on  defen- 
dant's motion,    directed   the   Jury   to  find  for  defendant. 
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OF   ILLINOIS 

nunc  DISmct  3  2  2  I.4a  j^i" 

MAY   TERM,   A.   D.    1946. 
HIMHH   I.    GREENE,  )  i        IX.  FROM  THE  CIRCUIT  COURT 

; 

Plaintiff  and  Counter-    )  OF  "AC,;;.   fOUii'TY. 

Def endant-Appellee,  ) 


) 

) 
ARTHUR   A.    GREENE,  ) 

) 

Defendant  and  Counter-  ) 
c  laimant-Appellanfc .         ) 

) 

iiAYEli,    P.J.: 

The  plaintiff  Minnie  I.  Greene  filed  a  coraplaint 
for  separate  maintenance  Eased  on  desertion.   The  defendant 
Arthur  A.  Greene  filed  an  answer  and  counterclain,  the 
counterclaim  asking  a  decree  of  divorce  on  the  grounds  of 
desertion.   The  separation  occurred  on  January  22,  1944. 
The  couple  lived  In  the  rural  district,   fhfl  plaintiff  left 
the  home  one  day  stating  she  v;as  going  to  town  and  v  ould  be 
back  the  next  night.   She  diu  not  return. 

Plaintiff  filed  her  suit  February  28,  1944. 
Defenuant  filed  his  amended  counterclaim  July  3»  1945. 
On  October  15 ,  194?  tne  Court  entered  an  order  dismissing 
the  compa.lint  and  the  araended  counterclaim  holding;   that 
L.-c  plaintiff  had  filled  to  prove  her  complaint  by  a  prepon- 
derance of  the  evidence;  that  the  defendant  was  not  entitled 
to  a  decree  on  the  grounds  of  desertion  for  a  period  of  one 
year  for  the  reason  that  during  a  portion  of  the  year  lamed- 
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lately  prior  to  the  flllrar  of  defendant' 9  counterclaim 
plaintiff's  complaint  was  pending  and  thst  »al6  complaint  had 
been  filed  In  good  faith. 

Defendant  contends  that  the  numinf  of  the  oerlod 
of  desertion  was  not  tolled  by  the  pendency  of  plaintiff's 
suit  because  plaintiff's  complaint  was  not  filed  in  good 
faith.   The  evidence  shows  that  the  separation  was  plaintiff « 
fault  rather  than  defendant's  ,   From  en  examination  &t   the 
evidence  it  appears  that  plaintiff  was  not  warranted  in 
leaving-  ner  home  *n&   that  the  chancellor  rroperly  dismissed 
plaintiff's  complaint  for  want  of  eonity  in  that  plaintiff  had 
failed  to  prove  her  case  by  a  preponderance  of  evidence. 
Plaintiff  fails  to  prosecute  her  suit  in  thi«  court,  tibm 
does  not  file  »n   appearance  nor  briefs  herein.   Although 
the  law  of  this  «tate  is  strongly  in  favor  of  maintaining 
the  integrity  and  permanency  of  the  marriage  relation  it  ^oeg 
not  look  with  favor  on  a  woman  leaving  her  home  without  csu«e, 
and  living-  separate  and  apart  from  her  husband  *>nd  collecting 
alimony  from  hia  for  her  support  and  maintenance. 

Under  this  record  as  it  now  stands  Kps.  C-reene 
has  failed  to  prove  her  esse  in  the  Court  below  and  has 
neglected  to  anpear  here  in  this  Cou^t.   She  pewaists  In 
living  separate  and  apart  f^om  her  husband,   ^e  cannot 
hold  that  she  has  shown  such  pood  faith  as  to  toll  the  one 
year  period  provided  by  law.   ff$  therefore  affirm  th«t  T>=>rt 
of  the  decree  of  the  Circuit  Court  of  Macon  County  which 
dismissed  the  complaint  of  Mrs.  ftreene,  and  reverse  that 
part  of  the  decree  in  said  court  which  dismissed  the 
counterclaim  of  defendant  and  remand  it  with  directions 
to  said  court  to  hear  the  counterclaim  on  its  merits,  »nd 
to  take  Into  consideration  the  present  status  of  the  parties 
as  well  as  provide  for  the  custody  and  support  of  the  minor 
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child.  The  final  decree  lis  to  be  governed  by  the  existing 
circumstances  and  equities  between  the  parties  at  the  tln?e 
of  the  hearing. 

Affirmed  in  part,    reversed  In  t>?rt  **nd   reminded 
with  directions. 
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People  of  the  rotate  of  Illinois  on  ) 
the  Relation  of  Henry  Di*kvl«8hj 

Plaint  iff  -Plaintiff  In  Terror, 

Virc;inla  Ruffoorn,  ;:orna  Ruffoorn, 
Kenneth  Ruffoorn,  0heat9r  Ruffcorn, 
Jr.,  Oarroll  Ruffoorn,  "elva  3ue 
Ruffoorn,  Donna  Lee  Ruffoorn, 
Sandra  Kay  iiuffoorn,  Cheater  Ruff- 
oorn, and  ''yrl  .Ruffoorn, 

Defenianta-Defendanta  in 

Terror. 

Dady,   J. 
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Civil  Action  at  Law 

statutory  Proceeding 
Concarning  Alleged 
Denenient  Midi  "se- 
lected Children.' 


329I.A.175 


The  People  of  the  State  on  the  relation  of  the  plaintiff, 
Henry  Diokwiaoh,  filed  a  verified  petition  in  the  County  Court  of 
Ranoook  County  agalnat  the  defendants,  Cheater  and  "yrl  Ruffoorn, 
and  eight  of  their  children  under  eighteen  years  of  age,  charging 
that  the  children  were  dependent  and  neglected.  A  jury  trial 
resulted  in  a  verdict  finding  tha  iasuea  in  favor  of  the  defendants. 
Judgment  waa  rendered  on  the  verdict  finding  the  winor  defendants 
not  dependent  and  neglected  children.  Plaintiff  prosecutes  this 
writ  of  error. 

The  ffirat  and  principal  contention  of  plaintiff  la  that 
the  verdict  was  contrary  to  tho  raanifest  weight  of  the  evidence. 

Under  our  rules  we  could  reverse  pro  forroa  the  Judgment 
of  the  trial  court  because  of  the  failure  of  the  respondent a  f 
file  any  reply  brief*  However,  a  reading  of  the  record  indicates 
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that  the  finanoea  of  the  respondenta*  parents  may  not  have  permitted 
them  to  file  such  brief •  Becauae  or  thia,  and  because  of  the 
importance  of  the  principal  mentions  involved,  that  ia  the  welfare 
o^  the  children  and  the  rights  of  the  parents,  we  deer?  it  proper  to 
decide  the  case  on  its  merits.  We  have  not  only  carefully  read  the 
brief  and  abstract  filed  by  plaintiff,  but  have  alao  carefully  read 
the  report  of  the  trial  proceedings. 

The  evidence  i3  suite  voluminous*  Fifteen  witnesses  testified  for 
the  plaintiff  and  eight  for  the  defendants*  We  do  not  consider  that 
a  detailed  discussion  or  analysis  of  such  evilenoe  ia  necessary  or 
useful  • 

The  parents  have  twelve  children.  The  four  older  children,  three 

sons  and  a  daughter,  were  away  in  the  military  service  at  the  time  of 

the  trial.  The  eight  children  involved  are  five  girls  aged  respectively 

about  17,  Iff,  4,  3  and  1-1 /?  yeara,  and  three  boys  aged  respectively 

about  13,  11  and  7  years.  The  17  ye;*r  old  cirl  is  a  junior  in  high 

school*  The  16  year  old  girl  went  through  the  first  year  of  high 

school.  At  the  time  of  the  t.rial  she  was  doing  house  work  for  a  farmer 

and  his  wife,  but  spent  the  week  ends  with  her  parents.  She  testified 

that  she  quit  school  to  stay  at  home  and  help.  The  three  bey a  were 

eight 
attending  school.  All  of  thsAChildren,  except  the  1«  year  old  girl 

lived  with  the  parent a. 

Prom  November  17,  l/>44,  to  the  time  of  the  trial  the  family  lived 

in  the  "upstairs  of  an  old  frame  building,*  in  two  rooms,  each  about 

lflxl«  feet*  One  room  was  used  as  a  bedroom  and  the  other  as  a  Irltchen 

and  dining  room.  There  was  no  running  water  and  no  inside  toilet. 

The  father  Is  a  laborer  aged  fifty  yeara,  who  made       k  week 

on  regular  pay,  and  $45.00  a  week  when  he  worked  over-tire.  As  to 
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the  adequaoy  of  the  living  quarters  unier  such  circumstances,  w© 
oonsider  it  sufficient  to  aay  that  the  brief  of  petitioner  states: 
"The  home  ia  kept  olean  moat  of  the  tine.  Cheater  Huff  corn,  the 
father*  baa  made  an  attenpt  to  find  a  larger  plaoe  without  success, 
and  would  gladly  move  if  he  could  find  a  plaoe.  »  •  «  Since  "ovorber 
17,  tt4ft  Cheater  said  ho  had  tried  nore  than  four  or  five  places 
but  everything  waa  full," 

The  brief  of  the  plaintiff  atatea,  "The  children  involved  in 
thia  ault  are  nice,  well-mannered,  lovely  children.  Their  parenta 
have  provided  them  with  food  and  clothing."  They  "are  clean  and 
dresaed  according  to  their  station  la  life*  ?*rs.  iluffoora  took 
care  of  theae  children  from  birth  without  hired  help," 

The  principal  contention  of  the  plaintiff  appears  to  be  that  the 
father  drinks  too  rmioh,  and  that  the  mother  haa  been  immoral.  As  to 
the  father,  such  brief  says,  "He  has  worked  nearly  every  working 
day"  cleaning  vata  and  tanks  in  a  brewery,  he  is  a  "peaceable  peraon 
and  he  la  agreeable  and  agrees  too  easily.  He  lets  people  run  over 
hin."  Several  people  testified  that  they  aaw  the  father  intoxicated, 
or  partially  intoxicated,  on  various  occasions*  Other  witnesaea 
testified  to  the  contrary.  Hia  employer  testified  that  the  father 
had  worked  for  him  practically  every  day  since  1038  • 

As  to  the  alleged  Immorality  of  the  mother,  the  evidenoe  does  tend 

to  prove  that  at  different  times  she  apparently  had  been  too  friendly 

with  a  widower  who  lived  in  the  aame  town  but  aome  distance  removed 

home  of  the 
from  theAparenta.  However,  such  conduct  did  not  take  plaoe  in  the 

Huff corn  home  or  in  the  presence  of  any  of  the  children  other  than 

the  two  small  babies. 
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While  the  habits  of  the  father  with  reference  to  the  use  of 
Intoxicating  liquor*  and  such  conduct  of  the  nother,  should  be 
sternly  disapproved  of,-  after  a  careful  consideration  of  all  the 
evid*noe,  we  feel  that  we  cannot  say  that  the  verdict  waa  contrary 
to  the  Manifest  weight  of  the  evidence* 

The  only  other  complaint  is  that  the  court  erred  in  the  giving 
of  certain  Instructions  aaked  by  the  defendants.  The  instructions, 
particularly  those  given  at  the  request  of  the  plaintiff,  were 
voluminous,  and  as  a  whole  fully  ani  fairly  instructed  the  jury 
as  to  the  applicable  law. 

It  is  our  opinion  that  there  was  no  reversible  error  In  the 
giving  of  instructions. 

It  is  our  opinion  that  a  fair  trial  was  had  before  an  apparently 
impartial  jury.  The  trial  judge  also  saw  and  heard  the  witnesses, 
and  he  approved  of  the  verdict  by  denying  the  motion  for  a  new  trial 
and  entering  judgment  on  the  verdict. 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed . 
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Gen.   No.    9482 


Margaret  Cole, 

Plaintiff— ft***  Appellant, 


vs. 


Carl  I.  Glasgow,  S.   J.  Hawbaker 
and  F.    L.    Sort on,   Trustee, 

Defendant s-asd  Appellees.) 
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Agenda  No.  1 


Appeal  from  the 
Circuit  Court  of 
Piatt  County, 
Illinois. 
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The  appellant,  Margaret  Cole,  hereinafter  called 
plaintiff,  filed  her  suit  in  equity  against  the  appellee, 
E.  <J.  Hawbaker,  hereinafter  called  defendant,  in  the  first 
count  of  which  complaint,  she  requested  the  cancellation  of 
a  certain  note  and  trust  deed,  offering  to  do  equity  in  the 
premises  and  to  pay  such  amount  as  the  Court  should  direct; 
the  second  count,  among  other  things,  asked  for  cancellation 
of  a  deed.  The  defendant  filed  his  ans^ver  and  accepted  the 
plaintiff's  offer  of  payment  contained  in  the  first  count. 
Subsequently,  defendant  moved  the  Court  to  determine  the 
amount  due  him,  which  was  done,  the  Court  ordering  plaintiff 
to  pay  the  defendant  the  amount  found  due,  400,  within  forty- 
five  days,  and,  in  the  alternative,  that  her  suit  be  dismissed. 
Upon  failure  to  comply  with  such  order  and  make  payment,  the 
complaint  was  dismissed.  Other  parties  were  made  defendants 
on  different  issues  not  relevant  to  this  appeal,  and  the 
complaint  still  stands  as  to  them. 
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A  brief  statement  of  facts  is  unusually -difficult, 
as  the  complaint  is  extremely  verbose  and  the  litigation  has 
extended  over  a  considerable  period  of  time.  As  plaintiff 
says  in  her  brief,  "To  give  a  statement  of  the  facts  properly 
in  this  case  is  nigh  an  impossible  task. »  Inasmuch  as  the 
plaintiff  relies  upon  one  ground;  only,  for  reversal,  this 
statement  will  be  limited  to  the  matters  relevant  to  such 
assignment  of  error. 

On  February  5,  1943,  the  complaint  was  filed,  the 
first  count  of  which  charges  that  judgment  by  confession  was 
entered  against  her  on  January  "?,  1939,  for  $4013.96,  in 
favor  of  the  First  National  Bank  of  Bement,  Illinois;  that  the 
judgment  was  opened  up  and  she  was  given  leave  to  plead;  that 
in  connection  with  the  settlement  of  such  judgment,  on  January  25, 
1939,  she  executed  the  note  under  discussion  in  this  case  in  the 
principal  sum  of  Moo,  due  one  year  after  the  death  of  her  father, 
William  3.  Vrooman,  (now  still  living),  and  bearing  interest  at 
the  rate  of  six  per  eent  per  annum  after  such  death;  that  said 
note  was  secured  by  her  trust  deed  on  a  contingent  fractional 
interest  in  certain  real  estate;  that  she  received,  at  suoh  time, 
the  sum  of  |250  in  cash;  that  said  note  and  trust  deed,  on 
January  3,  1940,  were  assigned  by  the  State  Bank  of  Bement  to 
the  defendant,  E.  J.  Hawbaker,  for  the  alleged  consideration  of 
$350,  and  that  such  note  is  now  owned  and  possessed  by  such 
defendant;  that  such  not©  and  trust  d&e&   are  conditionally 
voidable.  Plaintiff  states  that,  if,  upon  hearing,  the  Court 
holds  such  trust  deed  and  note  secured  thereby  to  be  voidable, 
she  will  comply  with  the  Court's  order  in  regard  to  the  payment 
of  such  amount  as  the  Court  may  hold  to  be  legally  or  equitably 
due  to  the  owner  and  holder  of  such  indebtedness.  Count  II 
repeats,  by  reference,  all  of  the  matters  alleged  in  Count  I, 
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and,  in  addition  thereto,  asks  for  the  cancellation  of  a 
certain  deed  to  the  defendant  for  which  it  Is  alleged  she 
received,  as  consideration,  the  sum  of  1150.  Defendant's 
answer,  as  to  Count  I,  accepted  plaintiff's  offer  to  do 
equity  and  says  that  he  is  the  bona  fide  purchaser  of  the 
said  note  and  trust  deed,  having  purchased  the  same,  January  3, 
1940,  for  the  sua  of  £550,  and  that  he  is  willing  to  surrender 
and  cancel  said  note  and  deliver  the  sane  to  the  plaintiff  and 
release  the  said  trust  deed,  upon  payment  to  hi©  of  the  amount 
the  Court  should  find  due.  This  answer  was  filed  June  29,  1944. 
Thereafter,  on  December  28,  1944,  the  defendant  filed  a  motion, 
setting  up  the  offer  of  the  plaintiff  to  do  equity  and  Ms 
acceptance  of  the  same  and  asking  that  the  Court,  after  ascer- 
taining the  amount  due  him,  to  order  payment,  and,  in  default 
thereof,  to  dismiss  the  complaint.  The  motion  wag  later  heard 
and  evidence  was  taken  indicating  that  the  defendant  was  a  bona 
fide  purchaser  of  the  note  and  trust  deed.  On  February  27,  1945, 
an  order  was  entered  directing  plaintiff  to  pay  defendant  the 
sum  of  $886  plus  interest,  or,  &  total  sum  of  -400,  within  forty- 
five  days  from  date,  upon  the  payment  of  which,  the  defendant  was 
ordered  to  cancel  and  surrender  such  note  and  release  the  trust 
deed,  and,  in  the  alternative,  in  the  event  the  plaintiff  failed 
to  make  such  payaent  within  the  time  limited,  the  complaint  should 
stand  dismissed  for  want  of  equity.  Plaintiff's  motion  to  set 
aside  this  order  was  denied  *!arch  17,  1945,  and  this  appeal 
follows. 

Only  one  point  is  urged  in  the  plaintiff's  statement 
of  facts  and  argued  in  her  brief  and  that  is,  in  the  language 
of  the  plaintiff,  "This  volume  of   material  creates  enough  facts 
and  circumstances  that  stagger  me  to  begin  with  the  task  of  giving 


a  brief  and  fair  statement  of  the  facts.  I  must  frankly 
confess  ay  total  inability  to  do  it,  —  believing  as  X  do 
that  what  really  and  only  is  materially  involved  in  any  and 
all  claimed  to  be  contested  issues  by  this  defendant  3.  J. 
Eawbaker,  can  be  and  are,  as  a  matter  of  law  arid  pleading, 
Halted  to  this  one  simple,  very  simple,  proposition  of  law, 
namely:  Can  a  promissory  note  that  is  not  due  until  one  year 
after  the  death  of  a  third  person  be  advanced  to  maturity  and 
by  law  have  payment  enforced,  —  under  any  conditions  in  equity 
or  law  —  prior  to  the  death  of  the  third  person,  and  where  there 
are  no  conditions  in  the  note  to  admit  of  a  different  maturity 
date?  I  say  it  cannot;  the  defendant  urges  that  it  can  be. 
That  is  the  case  at  bar. M  The  following  language  appears  in 
plaintiff *s  argument;   BI  re- state  ray  position  as  I  did  at  the 
outset  of  ray  statement,  namely,  that  the  only  material  issue 
in  this  whole  case,  as  I  view  it,  is  and  can  only  be;  Will  the 
law  admit  of  an  obligation  to  pay  money  to  be  altered  or   conditioned 
so  as  to  make  the  maturity  date  to  come  sooner  in  point  of  time   than 
it  is  fixed  by  the  terms  of  the  instrument  itself?" 

Although  the  assignment  of  errors,  relied  upon  for 
reversal,  paragraph  4  thereof,  contains  the  following  language: 
"The  Court  erased  in  holding  that  the  plaintiff  could  not  pursue 
her  suit  against  the  defendant,  unless,  and  until,  she  paid  the 
sum  of  §350  and  the  interest  thereon,  or  the  said  total  of  :|400, 
to  the  said  defendant",  it  cannot  be  determined  whether  it  is  the 
intention  of  the  plaintiff  to  urge  that  even  though  Count  I  of  the 
corapl&lnt  were  dismissed,  sueh  action  should  not  have  been  taken 
as  to  Count  II.  If  this  be  the  intention,  the  point  cannot  be 
considered,  as  the  theory  of  the  plaintiff  in  the  Trial  Court  was 
based  upon  the  single  contention  quoted  above  in  her  statement  of 
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facts  and  in  her  argument,  to~wit:  that  the  sole  issue  related 
to  the  payment  of  any  amount  prior  to  the  maturity  of  the  note. 
Points  not  raised  in  the  Trial  Court  may  not  be  urged,  for  the 
first  time,  on  appeal,   (The  People  v.. Silver  Plate  Co.,  588  111. 
554,  557) .   "The  burden  Is  upon  the  one  assigning  errors  to  direct 
the  attention  of  the  Court  to  the  specific  respects  in  which  the 
decree  is  erroneous.  We  are  under  no  obligation  to  search  the 
record  for  errors  which  might  have  been  committed  *  *  *  . a 
(verble  v.  Pillow,  218  111.  557,  559) .  Where  an  appellant ' s 
brief  states  that  he  has  eliminated  from  the  argument  practically 
all  other  points  except  a  certain  point,  It  amounts  to  abandonment 
of  all  other  grounds.   (Merrltt  v.  Crane  Co.,  225  III.  181,  188). 
Argument  of  only  one  assignment  of  error  waives  all  others. 
(Schmidt  v.  Schmidt,  277  III.  191).  By  reason  of  the  above 
authorities,  and  raany  others,  we  conclude  that  the  only  question 
to  be  considered  by  the  Court  relates  to  the  propriety  of  the 
Trial  Judge  in  ordering  the  payment  of  the  sua  of  5350  and  interest, 
prior  to  the  due  date  of  the  note,  which  is  one  year  after  the  death 
of  William  S.  Vrooman,  who  is  now  living.  In  this  connection,  it 
is  not  urged  that  the  Trial  Court  was  in  error  in  ordering  the 
complaint  dismissed  if  the  amount  was  not  paid,  but  only  that  he 

i   had  no  legal  right  to  order  such  payment  prior  to  the  time  of  the 

\ 

1  maturity  of  the  note.  Plaintiff  has  misapprehended  the  principle 

I 

I 
upon  which  such  sum  was  directed  to  be  paid.  This  amount  was  not 

to  be  paid  as  evidencing  a  debt  secured  by  a  note  and  trust  deed, 

but,  rather,  was  an  attempt  by  the  Court  to  put  the  parties  in 

status  quo  so  that  the  defendant  would  be  paid  the  sua  of  $350, 

which  represented  his  expenditure.  If  the  Court  had  proceeded 

on  plaintiff's  theory  of  payment,  the  amount  ordered  paid  would 

have  been  the  face  of  the  note,  HOO,  rather  than  the  sum  of  $550, 
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the  purchase  price.  It  is  a  mere  coincidence  that  the  sura  of  1350 
with  interest  approximates  the  principal  of  the  note,  but  such 
vmCA   not  have  been   the  case  had  defendant  purchased  the  note  for, 

let  us  say,  /5100,  In  which  event,  the  order  would  have  provided  for 
the  re- payment  of  the  sue*  of  $100  and  interest.  This  being  true, 
the  Trial  Court  did  not  ^rr   in  view  of  the  state  of  the  pleadings, 
i.e.,  the  offer  to  do  equity  by  the  plaintiff  and  the  acceptance  by 
the  defendant  of  such  offer  in  ordering  such  payment,  or,  in  the 
alternative,  the  dismissal  of  the  complaint .  Plaintiff  1ms  cited 
only  two  cases  in  her  brief,  one  of  ehleh  is  ggBg  v*  P*0*1*  192  111' 
561,  the  Issue  in  which  case  is  totally  foreign  to  the  one  under 
consideration,  as  It  related  to  the  vacation  of  a  Judgment  confessed 
In  violation  of  the  power  of  attorney  accompanying  the  note.  -The 
other  eaae  la  that  of  Katemach  v.  .  studt,  240  111.  464,  which  related 
to  a  proceeding  to  set  aside  a  deed  as  a  result  of  an  administrator's 
sale  of  real  estate  and  ha©  no  application  to  the  point  now  being 
discussed. 

We  believe  the  Circuit  Court  was  not  in  error  In  entering 
the  order  dismissing  the  complaint  In  the  event  the  payment  therein 
ordered  was  not  made. 

Appellant's  brief  m<l  argument  contains  language  relating 
to  the  Trial  Judge  and  the  Circuit  Court  which  can,  at  best,  only 
be  termed  as  intemperate.  Ill-advised  and  inexcusable.  This  practice 
adds  nothing  to  an  argument  and  almost  merits  the  striking  of  the 
entire  brief,  it  is  expected  that  no  similar  comments  will  ever 
again  appear  in  a  case  presented  to  this  Court. 

The  order  of  the  Circuit  Court,  dismissing  the  complaint, 
is  afflrsed. 

Affirmed. 
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This  Is  an  appeal  from  an  order  of  the  Circuit 
Court  of  Greene  County,  granting  the  custody  of  a  minor 
child  to  her  maternal  grandmother,  Mabel  Hubbard,  inter- 
vening petitioner,  and  denying  such  custody  to  the  father 
of  the  child,  Lyndell  Price,  the  petitioner,  who  now  appeals. 

It  appears  that  Lyndell  Price  and  his  wife,  Vera, 
were  married  on  November  9,  1937,  at  which  time,  the  former 
was  of  the  age  of  sixteen  years  and  the  latter  was  of  the 
age  of  eighteen  years.  The  child  in  question,  Janet  Darlene 
Price,  was  born  the  following  year.  Following  the  marriage, 
the  couple  lived  a  brief  time  in  the  home  of  the  parents  of 
appellant  and  then  went  to  live  with  the  parents  of  the  wife. 
In  March,  1938,  appellant  returned  to  the  home  of  his  parents, 
after  which  time,  the  couple  never  again  lived  together  as 
husband  and  wife.  The  child's  mother,  Vera  Price,  obtained 
a  divorce  from  her  husband,  Lyndell,  September  2,  1941,  on 
the  charge  of  desertion,  the  decree  awarding  the  child's 


custody  to  the  wife,  who  died  Ray  24,  1945.   In  June,  1945, 
the  father  filed  Ma  petition  for  custody  of  his  daughter, 
and  the  maternal  grandmother*,  Mabel  Hubbard,  filed  her  inter- 
vening petition,  likewise  requesting  such  custody,  the  latter 
relief  being  granted  by  the  Circuit  Court. 

The  record  indicates  that  neither  the  appellant  nor 
his  parents  evidenced  any  sincere  interest  in  the  welfare  of 
such  child  during  the  seven  years  since  her  birth.  Neither 
contributed  any  part  of  the  expense  attending  her  birth,  and 
the  father  first  saw  the  child  soae  two  ■months  later.  When 
the  daughter,  later,  was  ill  with  pneumonia  for  several  weeks, 
neither  visited  her,  made  any  inquiries  concerning  her,  nor 
paid  any  part  of  the  medical  expense.  Neither  the  father  nor 
his  parents  have  ever  contributed  any  amount,  nor  done  any  act, 
toward  the  support,  education  and  welfare  of  the  child,  except 
that  while  the  appellant  was  in  the  Armed  Forces,  and,  as  he 
admits,  »after  he  was  pushed",  through  the  intervention  of  the 
Red  Cross,  an  allotment  was  made.  These  payments  have  been 
saved  by  Mabel  Eubbard  toward  a  college  fund  for  her  grand- 
daughter. The  child  and  her  father  mm   scarcely  acquainted  and 
she  is  an  entire  stranger  to  her  paternal  grandparents,  in  whose 
custody  she  would  be  until  such  time  as  appellant  were  discharged 
from  the  Army  (if  the  relief  sought  by  his  petition  were  granted), 
During  the  seven  years  since  her  birth,  the  child  has,  at  all 
tiaes,  lived  in  the  home  of  her  grandmother,  Mabel  Hubbard,  and 
a  strong  bond  of  affection  has  naturally  grown  between  the©. 

Insofar  as  the  fitness  of  the  parties  is  concerned, 
or  their  financial  ability  to  properly  maintain  and  support  the 
child,  there  seems  to  be  no  question  that  the  grandmother,  Mabel 
Hubbard,  Is  a  fit  and  proper  person  and  properly  circumstanced 
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to  provide  an  ade<pate  home  and  proper  support  for  such  child, 
and,  likewise,  this  seems  to  be  true  of  the  paternal  grandparents. 
Ae  to  the  father  of  the  child,  it  does  not  appear  that  he  has 
any  bad  habits  and  the  only  fault  to  find  with  his  conduct  has 
been  his  complete  lack  of  interest  in  the  welfare  of  such  child 
during  the  entire  seven  year  period. 

Chapter  3,  Para.  284,  Illinois  Revised  Statutes  1945, 
provides  that  "then  both  parents  of  a  minor  cis£tS  are  living 
and  are  competent  to  transact  their  own  business  and  are  fit 
persons,  they  are  entitled  to  the  custody  of  the  person  of  the 
minor  and  the  direction  of  his  education;  and,  if  one  parent 
is  dead  and  the  surviving  parent  is  competent  to  transact  Ms 
own  business  and  Is  a  fit  person,  he  is  similarly  entitled." 
A  parent  has  the  right  to  the  custody  of  his  child  as  against 
the  world  unless  he  has  forfeited  his  right  or  the  welfare  of 
the  child  demands  that  he  should  be  deprived  of  it.   (Sullivan  v. 
The  People^  224  111.  468,  475).  The  right  of  such  parent  is  not 
an  absolute  one  but  may  be.  forfeited.   { Stafford  v .  Stafford , 
299  111.  450,  449;  The  PeopleAv.  Weeks,  226  111.  App.  262,  268). 
It  requires  no  discussion  of  the  many  other  authorities  on  the 
subject  to  state  that  the  fundamental  principle  in  a  controversy 
over  the  custody  of  a  child  is  that  the  welfare  of  the  child  is 
the  predominant  factor  and  should  be  given  controlling  consideration. 

The  appellant,  during  the  seven  years  since  the  child's 
birth,  has  never  assumed  the  responsibilities  of  a  father  and  his 
attitude  toward  his  child,  during  all  of  such  time,  has  been  one 
of  complete  indifference  and  neglect.  Although  not  unfit  morally, 
in  the  usual  sense,  he  has  disclosed  such  a  lack  of  fatherly 
character! sties  as  to  indicate  a  forfeiture  of  the  right  to  have 
the  child's  custody,  at  the  present  time.  The  welfare  of  the 
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daughter  would  best  be  served,  at  least  for  the  present,  by 
having  her  continue  In  the  custody  of  Mabel  Hubbard,  enjoying, 
as  she  Is,  a  satisfactory  home  life  accompanied  by  mutual  love 
and  affection.  This  Court  concurs  in  the  well  stated  opinion 
of  the  learned  Trial  Judge,  as  to  the  law  and  facta  in  this 
case,  and  believes  the  appellant,  at  least  for  the  present,  has 
forfeited  his  natural  right  to  the  custody  of  his  daughter,  and 
that  ha*  welfare  ■will   beat  be  served  by  awarding  such  custody  to 
the  intervening  petitioner,  ".label  Hubbard.  She  father  should 
be  permitted  the  right  of  reasonable  visitation,  as  decreed  by 
the  Trial  Court,  to  enable  him,  If  he  so  desires,  to  nourish 
the  natural  love,  affection  and  understanding  which  should 
exist  between  parent  and  child,  to  the  end  that  at  some  future 
date,  changed  conditions  ©ay  warrant  a  different  conclusion 
than  here  readied. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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On  April  25,  1945,  judgment  by  confession  in 
the  sum  of  S1240.85  was  entered  in  the  Circuit  Court  of 
McLean  County  in  favor  of  the  appellee,  Charles  G-ilmore, 
hereinafter  called  plaintiff,  and  against  the  appellants, 
Charles  Mix,  W.  A.  Doss  and  T.  W.  Doss,  hereinafter  called 
defendants.  On  June  26,  1945,  motions  to  vacate  the 
judgment  and  for  leave  to  plead  were  filed  by  defendants, 
which  motions  were  denied,  and  from  this  ruling,  defendants 
appeal. 

Because  the  plaintiff  and  the  defendants  have 
entirely  different  versions  of  the  factual  situation,  it 
is  necessary  to  set  forth,  briefly,  both  the  allegations 
set  forth  in  the  complaint  and  in  the  motions  to  vacate. 
The  complaint  alleges  that  on  February  12,  1944,  the 
plaintiff  entered  into  an  agreement  with  the  defendant, 
Charles  Mix,  for  the  sale  by  plaintiff  to  Mix  of  a 
Studebaker  truck,  plaintiff «s  oil  business  and  miscellaneous 
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items  for  the  total  sum  of  ^2000;  that  the  sale  price 
for  the  truck  was  to  be  #400;  that  the  sale  price  for 
the  pumps  and  miscellaneous  items  was  to  be  '"600;  that 
the  sale  price  for  the  gas  route  was  to  be  $1000;  that 
it  was  agreed  that  $1000  was  to  be  paid  by  cash  and  the 
remainder  by  note  in  the  principal  sum  of  §1000,  due 
January  1,  1945,  which  note  was  to  be  endorsed  by  the 
defendants,  W.  A.  Doss  and  T.  W.  Doss;  that  without 
the  knowledge  or  agreement  of  plaintiff  at  such  time, 
it  was  written  on  the  face  of  the  note  that  it  was 
given  for  part  purchase  price  of  said  truck;  that  the 
cash  payment  of  *1000,  representing  the  payment  of  1400 
for  the  truck  and  $600  for  the  miscellaneous  items,  has 
been  paid,  but  that  no  part  of  the  principal  or  interest 
on  the  f.lOOO-note  has  been  paid. 

The  defendant,  Charles  Mix,  in  his  motion  to 
vacate  filed  July  26,  1945,  alleges  that  there  was  a  sale 
of  the  gas  business  to  him  on  February  12,  1944,  but  that 
the  purchase  price  was  <f2300,  comprising  the  sale  price 
of  the  Studebaker  truck  at  tl400,  a  motor  pump  and  hose 
at  the  sale  price  of  |75,  good-will  at  the  price  of  3525, 
oils  and  greases  at  the  sale  price  of  ICOO;  that  $1000 
of  the  purchase  price  was  to  be  represented  by  the  pro- 
missory note  in  question;  that  it  was  expressly  agreed 
by  the  plaintiff  and  the  defendants  that  the  note  was  to 
be  a  title  retaining  note  upon  said  truck;  that  his  first 
payments  were  to  be  upon  such  note  in  order  to  relieve  the 
endorsers  of  their  liability  and  that  after  said  note  had 
been  paid,  the  said  Mix  was  to  pay  in  installments,  out  of 
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the  operation  of  the  business,  from  time  to  time,  the 
balance  of  the  purchase  price  J  that  on  February  17,  1944, 
said  Mix  paid,  by  check,  the  sua  of  §400  to  plaintiff,  on 
the  face  of  which  check  was  written  the  words  BFor  Truck1*; 
that  on  the  same  day,  said  Mix  paid  the  plaintiff  an  addi- 
tional sum  of  1600,  by  eheck,  on  the  face  of  which  was  also 
written  the  words  "For  Truck";  that  on  February  28,  1944, 
said  Mix  paid  plaintiff  the  sum  of  550,  by  check,  which  was 
to  apply  upon  the  contract  of  purchase,  the  defendant  being 
unable  to  recall  whether  the  said  |50  was  to  be  applied  on 
the  payment  of  the  truck  or  not;  that  on  March  2,  1944,  said 
Mix  paid  the  plaintiff,  by  check,  the  sum  of  $300,  and  that 
while  such  cheek  now  bears  on  its  face  the  words  BFor  Truck*, 
such  words  were  placed  thereon  by  Mix,  for  personal  Identifi- 
cation of  the  payment,  after  he  had  received  the  check  upon 
clearance  through  the  bank  but  that  said  check,  in  fact,  was 
given  to  apply  upon  the  payment  for  the  truck;  that  by  reason 
of  the  above  payments,  said  Mix  has  paid  the  plaintiff  an 
amount  more  than  sufficient  to  pay  the  principal  and  interest 
on  such  note  of  flOOO. 

The  defendants,  W.  A.  Boss  and  T.  W.  Doss,  on 
June  26,  1945,  in  their  motion  to  vacate  such  Judgment, 
assert  that  they  signed  the  same  only  in  the  capacity  of 
endorsers  and,  therefore,  Judgment  by  confession  could  not 
lawfully  have  been  entered  against  them. 

Plaintiff  filed  no  counter-affidavits  nor  motion 
to  strike  the  verified  motions  to  vacate.  He  now  urges 
that  defendants  have  not  shown  due  diligence  in  filing 
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their  motions,  the  judgment  having  been  entered  on 
April  25,  1945,  and  the  motions  having  been  filed  on 
June  26,  1945.   It  does  not  appear  from  the  record 
that  any  execution  was  ever  issued  or  served,  although 
the  verified  motion  of  the  defendant,  Charles  Mix, 
recites  that  no  execution  was  ever  served  upon  him; 
that  he  first  learned  of  the  judgment  on  June  10,  1945, 
upon  which  date  he  made  arrangements  for  the  employment 
of  the  attorney  (who,  in  fact,  did  later  appear  for  him) 
to  take  whatever  legal  proceedings  would  be  necessary  to 
vacate  such  judgment;  that  such  attorney,  by  reason  of 
other  urgent  professional  commitments,  stated  that  he 
would  proceed  as  soon  as  such  other  matters  were  disposed 
of.   It  does  not  appear  that  a  delay  of  sixteen  days,  part 
of  which  time  was  used  in  the  preparation  of  the  motions 
to  vacate,  is  such  an  unreasonable  delay  or  shows  such  lack 
of  diligence  as  to  bar  the  right  of  defendants  to  have  a 
hearing  on  the  merits  of  such  motions.  In  the  case  of 
Stranak  v.  Tomasovic,  309  111.  App.  177,  181,  it  was  said, 
"The  general  rule  is  that  on  motion  to  open  a  judgment 
entered  by  confession  and  for  leave  to  defend,  the  craestion 
of  a  meritorious  defense  is  of  much  more  importance  than 
the  question  of  defendant's  diligence  or  the  lack  of  it.8 

It  is  next  urged  by  plaintiff  that  the  motions  to 
vacate  the  judgment  do  not  state  a  meritorious  defense.   In 
that  connection,  inasmuch  as  no  counter-affidavits  were 
filed  by  the  plaintiff  nor  was  there  filed  any  motion  to 
strike  defendant  Mix's  verified  motion,  plaintiff  thereby 
conceded,  impliedly,  that  defendant's  verified  motion  set 
up  a  meritorious  defense.   (  Security  Discount  Corporation  v. 
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Jackson,  320  111.  App.  440).  Likewise,  where  no  counter- 
affidavits  are  filed,  the  Court  must  accept  as  true  the 

material  allegations  in  the  verified  motion  to  vacate. 

ft 
(Nudelman  v.  ffl.nunrt.tg,  521  111.  App.  306;  Hogan  v.  Ermovick, 

335  111.  181,  182).  A  consideration  of  the  material  alle- 
gations in  the  motion  of  the  defendant,  Charles  Mix,  as 
hereinbefore  set  forth,  indicates  that,  if  true,  he  has  a 
meritorious  defense  to  the  whole  of  plaintiff's  demand. 

!Ehere  is  a  further  reason  why  such  motion  sets 
forth  a  good  defense  in  that  leave  is  requested  for  the 
filing  of  a  counter-claim  against  the  plaintiff  for  damages 
for  false  misrepresentations  of  material  facts  by  way  of 
inducing  the  defendant  to  enter  into  the  oral  agreement  to 
purchase.  It  is  alleged  that  the  plaintiff  represented 
that  such  business  would  average  an  annual  business  of  at 
least  150,000  gallons  of  gasoline  in  sales,  whereas  the 
defendant  subsequently  learned  that  in  the  prior  year, 
the  plaintiff's  business  did  not  exceed  50,000  gallons; 
that  during  the  year  the  defendant  operated  the  business, 
his  sales  amounted  to  50,000  gallons;  that  upon  the  sale 
of  each  gallon  the  defendant  would  have  earned  a  gross 
profit  of  2.8  cents  per  gallon,  by  reason  of  which  he 
wae  damaged  to  the  extent  of  -1400  on  account  of  said 
f?.lse  and  misleading  statements;  that  in  such  counter- 
claim, the  defendant  desired  to  include  a  charge  against 
the  plaintiff  for  recovery  of  the  difference  between  the 

1400  contract  price  for  the  truck  in  question  and  the 
actual  selling  price  of  the  same  as  fixed  by  the  Office 
of  Price  Administration,  the  latter  being  not  to  exceed 
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f515.   If  these  allegations  are  taken  as  true,  the 
count er-elalm,  in  itself,  would  be  a  good,  defense  to 
plaintiff's  action.   (State  Bank  of  Blue  Island  v.  Kott, 
325  111.  App.  27).  When,  on  the  application  of  a  defendant 
to  open  a  judgment  by  confession,  the  verified  motion  shows 
that  his  defense,  if  sustained,  would  be  a  good  one  and  that 
a  question  is  presented  which  should  be  submitted  to  the 
Court  or  Jury,  the  Court  should  set  aside  the  judgment  and 
permit  the  defense  to  be  made.   (Stranak  v.  Tomagovlc,  supra) 

The  defendants,  T.  W.  Doss  and  W.  A.  Boss,  urge 
other  reasons  for  vacating  the  judgment,  but  discussion  of 
these  is  unnecessary  inasmuch  as  when  a  judgment  against 
the  maker  is  vacated,  the  same  relief  is  afforded  the 
endorsers. 

In  accordance  with  the  views  herein  expressed, 
this  Court  feels  that  the  defendants  were  entitled  to  the 
relief  sought.  The  judgment  of  the  Circuit  Court  is 
reversed  and  the  cause  remanded  with  directions  to  allow 
both  motions  to  re-open  the  judgment  and  for  leave  to 
plead  to  the  merits  and  to  file  counter-claim,  all  in  due 
course. 


Reversed  and  remanded 
with  directions. 
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J.  EDWARD  JONES,  Assignee, 

Plaintiff-Appellant, 

v. 

BENJAMIN  I.  SALINGER,  JR.,  et  al., 

Defendants, 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


HOWARD  BLUM,  H.  BOOKER,  CHICAGO 

TITLE  AMD  TRUST  CO.,  as  Escrowee  )                    ol 

under  Escrow  No.  141378,  )  ",       A   f 

Appellees.  *jr  ™*  ^   «*••**•  -&  •  w 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  September  27,  1944  plaintiff  filed  a  complaint  in 
the  Superior  court  which  was  amended  the  follo\?ing  day, 
alleging  that  on  May  2,  1931  and  on  September  17,  1934, 
judgments  were  rendered  against  Benjamin  I.  Salinger,  J3f., 
in  the  respective  amounts  of  $876.31  and  $379*80,  and  costs; 
that  executions  were  duly  issued  and  returned  unsatisfied  on 
each  .judgment;  that  the  judgments  were  assigned  to  plaintiff 
on  September  27  and  20,  1944,  respectively;  that  Salinger  is 
insolvent  and  has  no  property  in  the  State  of  Illinois  sub- 
ject to  execution;  that  there  are  several  unsatisfied  judg- 
ments (of  undesignated  amounts)  of  record  against  him;  that 
Salinger  has  an  interest  in  insurance  policies,  money,  stocks, 
bonds,  notes,  real  estate  and  other  assets;  and  that  the 
Chicago  Title  and  Trust  Company  holds  money  in  escrow, 
nominally  for  Salinger  and  the  defendant  Booker,  but  actually 
/  for  Salinger.  The  complaint,  which  is  in  aid  of  execution, 
sought  to  subject  the  escrow  to  the  satisfaction  of  the  afore- 
said judgments;  it  does  not  allege  that  Salinger  fraudulently 
convoyed  any  assets  to  any  of  the  defendants,  and  is  there- 
fore not  what  is  commonly  known  as  a  creditor's  bill  to  set 

\ 

aside  a  fraudulent  conveyance.  Despite  the  fact  that  more 

than  thirteen  and  ten  years,  respectively,  had  passed  since 
the  judgments  were  entered,  there  is  no  allegation  that  the 
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judgments  were  revived  by  scire  facias  or  otherwise,  Salinger, 
the  judgment  debtor,  was  not  serred  with  summons,  did  not  par- 
ticipate in  the  trial  of  the  cause,  and  is  not  taking  part  in 
this  appeal. 

The  defendant  Booker,  after  filing  an  answer  claiming 
one-half  of  the  escrow  fund  as  her  own  property,  obtained  leave 
of  the  court  to  file  a  motion  to  strike  the  amended  and  supple- 
mental complaint,  charging  that  the  judgments  were  dormant  and 
had  not  been  revived  by  scire  facias:  that  the  complaint  did 
not  state  a  cause  of  action;  that  there  was  no  showing  that 
plaintiff  had  exhausted  his  remedies  at  law,  and  therefore  no 
ground  existed  for  the  assumption  of  jurisdiction  by  a  court  of 
equity  of  the  creditor's  proceeding© 

Howard  Blum,  who  was  granted  leave  to  intervene  and 

i 
become  a  party  defendant,  filed  his  answer  and  counterclaim, 

alleging  that  Salinger  had  assigned  his  interest  in  the  escrow 

to  Blum  prior  to  the  purchase  of  the  judgments  by  plaintiff^ 

and  in  his  answer  he  alleged  that  plaintiff's  judgments  were 

dormant,  more  than  seven  years  old,  and  had  not  been  revived 

°y  scire  facias.  Plaintiff  moved  to  strike  that  paragraph  of 

Blum's  answer  which  set  forth  the  foregoing  defense.  The 

court  carried  plaintiff's  motion  back  to  the  amended  complaint, 

sustained  said  motion  as  against  the  complaint,  also  sustained 

defendant  Booker's  motion  to  strike  the  amended  complaint  and 

dissolved  the  temporary  injunctions  which  had  been  issued  when 

the  complaint  was  filed.  Upon  plaintiff '3  election  to  stand 

by  his  amended  and  supplemental  complaint,  the  court  dismissed 

the  suit  for  want  of  equity,  and  this  appeal  by  plaintiff 

followed  « 

Although  plaintiff  raises  23  separate  propositions  as 

ground  for  reversal,  the  gravamen  of  his  contentions  is  that 

his  amended  and  supplemental  complaint  stated  a  good  cause  of 
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action;  that  the  judgments  were  not  20  years  old,  and  execu- 
tions on  each  of  them  having  been  once  returned  no  part  satis- 
fled,  the  debtor's  insolvency  confessed,  and  the  choses  in 
action  soujht  to  be  subjected  to  the  payment  of  the  judgments 
not  being  subject  to  execution  and  levy,  revival  of  the  judg- 
ments would  be  useless  acts;  that  while  they  were  being 
revived,  the  debtor  would  take  the  money,  irreparable  damage 
would  follow,  and  plaintiff  would  have  no  adequate  remedy  at 
law.  He  further  contends  that  "in  a  scire  facias  to  revive 
the  judgments  the  only  issues  that  could  arise  are  the  non- 
existence of  the  judgments  or  their  satisfaction  or  release 
which  are  issues  in  this  case  which  can  be  tried  as  well  by  a 
court  of  chancery  as  by  a  court  of  lawj  that  the  motions  to 
strike  admit  the  recovery  and  existence  of  the  judgments  and 
that  they  are  unpaid  and  are  in  full  force  and  effect;  that 
since  scjre  facias  is  merely  a  continuation  of  the  original 
suit,  the  requirement  that  the  judgments  be  revived  is  purely 
technical  and  does  not  advance  justice  or  the  merits  of  the 
case";  and  he  urges  that  if  the  court  believed  that  the  judg- 
ments ought  to  be  revived,  it  should  have  followed  the  New 
York  procedure  of  retaining  the  complaint  until  the  judgments 
could  be  revived  and  executions  returned. 

Plaintiff's  contention  that  it  was  not  necessary  for 
him  to  revive  the  judgments  is  predicated  primarily  on  the 
general  allegation  of  Salinger's  insolvency  which  is  as 
follows:  "That  the  defendant,  Benjamin  I.  Salinger  Jr.,  is 
insolvent  and  has  no  property  in  the  State  of  Illinois  subject 
to  execution  and  that  there  ar9  several  unsatisfied  judgments 
of  record  against  him."  But,  in  the  succeeding  paragraph  of 
his  amended  complaint,  he  contradicts  the  foregoing  allegation 
by  charging  that  Salinger  has  "an  interest  in  insurance 
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policies  -with  a  cash  surrender  value,  moneys,  s  bocks,  bonds, 
promissory  notes,  bills  of  exchange,  judgments,  mortgages, 
deeds  of  trust,  debts,  evidences  of  indebtedness,  safety 
deposit  boxes  or  other  chose s  in  action,  or  equitable 
property  or  other  thing  of  value  in  this  State,  or  real 
estate,  or  interest  in  real  estate  in  other  States,  in 
which  he  has  some  interest  beneficially,  or  which  is  held 
for  him  in  trust  or  by  some  nominee  or  dummy,  which  should 
be  applied  to  the  payment  of  the  above  judgments,"  It  is  urged 
that  the  motions  to  strike  the  amended  complaint  admitted 
Salinger's  insolvency.  However,  under  the  established  rule 
that  motions  to  strike  admit  only  well-pleaded  facts,  the 
chancellor  would  not  have  been  justified  in  holding  that 
Salinger's  insolvency  was  admitted,  in  view  ©f  the  foregoing 
quoted  allegations  of  the  complaint  which  are  a  plain  contra- 
diction of  the  general  allegation  of  insolvency  in  the  pre- 
ceding paragraph.  Moreover,  the  complaint  alleges  that  the 
Chicago  Title  and  Trust  Company  holds  money  in  escrow  for 
Salinger,  and  its  answer  admits  that  it  holds  $23,000  in  the 
escrow  fund.  Therefore,  if  plaintiff's  claim  that  the  entire 
fund  belongs  to  Salinger  is  correct,  the  amount  held  in  escrow 
would  be  more  than  sufficient  to  satisfy  both  judgments,  plus 
Interest  and  costs,  and  upon  the  record  presented  it  would 
appear  that  Salinger  was  not  insolvent  when  the  complaint  was 
filed.  Plaintiff  seeks  t©  minimize  the  effect  of  these 
allegations  by  calling  attention  to  his  charge  that  there  are 
several  other  unsatisfied  judgments  of  record  against  Salinger. 
The  complaint  does  not  specify  the  amounts  of  these  judgments, 
and  it  may  therefore  well  be  that  their  aggregate  amount,  when 
added  to  the  two  judgments  for  $876.31  and  $379.80,  respec- 
tively, upon  which  the  complaint  is  predicated,  would  still 
leave  sufficient  sums  in  the  escrow  fund  of  $23,000  to  enable 
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plaintiff  to  recover  the  amount  due  him  by  legal  process. 
The  essence  of  the  controversy  between  the  parties 
is  whether  plaintiff's  action  can  be  maintained  when  the 
complaint  on  its  face  shows  that  the  judgments  on  which  the 
complaint  is  predicated  are  more  than  seven  years  old  and 
have  not  been  revived  by  scire  facias..  Plaintiff  concedes 
that  his  suit  is  in  the  nature  of  an  equitable  execution* 
Section  6,  chapter  77,   111.  Rev.  Stat.  1945,  provides  that 
"no  execution  shall  issue  upon  any  judgment  after  the  ex- 
piration of  seven  years  from  tne  time  the  same  becomes  a  lien, 
except  upon  the  revival  of  the  sane  by  scire  facias.  •*#,* 
The  authorities  in  this  state  are  uniformly  to  the  effect 
that  the  purpose  of  a  creditor's  bill  such  as  in  the  case  at 
bar  is  to  re.- on  assets  v.iiich  are  not  subject  co  seizure  on 
execution,  and  the  procedure  as  developed  in  equity  and 
adopted  by   our  statute  was  designed  for  the  purpose  of  reaching 
such  assets,  and  is  in  the  nature  of  an  equitable  execution. 
Thus  in  Iftfcij  f  fa,  T,  lltei  313  111.  262,  the  court  made  the 
following  pertinent  observations:  "A  creditor's  bill  may  be 
defined  as  a  bill  brought  by  a  creditor  who  lias  obtained  a 
judgment  at  law  and  has  in  vain  attempted  at  law  to  obtain 
satisfaction  and  who  sues  in  equity  for  the  purpose  of  reaching 
property  which  can  not  be  taken  on  execution  at  law.  The 
nature,  purpose  and  scope  of  such  a  bill  are  to  bring  into 
exercise  the  equitable  powers  of  the  court  to  enforce  the 
satisfaction  of  a  judgment  by  means  of  an  equitable  execution 
because  execution  at  law  cannot  be  had.  The  rule  is  that 
chancery  will  not,  in  the  absence  of  statute,  aid  a  judgment 
creditor  to  enforce  his  judgment  against  property  incapable  of 
being  reached  by  any  common  law  process  where  there  is  no 
element  of  fraud  or  trust  as  a  ground  for  equitable  relief. 
8  R.  C.  L.  2;  Addvston  Pipe  Co,  v.  City  of  Chicago,  170  111. 
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5'8o."  Under  the  fore  going  quoted  section  of  the  statute  an 
execution  at  law  cannot  be  issued  upon  a  judgment  which  is 
more  than  3even  years  old,  and  under  the  settled  rule  that 
equity  follows  the  law,  a  creditor's  bill  being  an  equitable 
execution,  cannot  be  filed  on  a  judgment  more  than  seven 
years  old  which  has  not  been  revived.  This  rule  has  been 
applied  by  the  courts  of  this  state  in  garnishment  proceedings 
which,  in  Fidelity  Coal  Co.  v.  Diamond,  322  111.  App.  229,  were 
held  to  be  analogous  to  a  creditor's  bill.  In  Ring  v.  Palmer t 
309  111.  App.  333*  it  was  held  that  a  judgment  on  which  garnish- 
ment prbceedings  were  brought  became  dor:aant  by  expiration  of 
the  seven-year  period  without  revival,  and  that  another  judg- 
ment creditor  holding  a  subsequent  judgment  that  was  not 
dormant  and  intervening  to  claim  priority  as  to  the  funds 
garnisheed,  was  properly  held  to  be  entitled  to  them.  The 
court  there  pointed  out  that  garnishment,  being  a  statutory 
proceeding,  "is  ancillary  in  nature  and  is  designed  for  the 
purpose  of  aiding  the  collection  of  a  judgment  rendered  in  the 
principal  action.  Both  an  execution  and  the  proceedings  in 
garnishment  derive  their  support  from  the  main  judgment.  Under 
the  decisions,  if  the  main  judgment  fails,  the  rights  acquired 
under  the  garnishment  cease.  •#•  There  is  no  provision  in  the 
statute  that  the  commencement  of  a  garnishment  proceeding  during 
the  7-year  period  shall  operate  to  continue  the  life  of  such 
garnishment  proceeding  after  the  judgment  on  which  it  is  based 
has  become  dormant  by  limitation,"  In  Gelimos  v.  O'Brien,  Gen. 
No.  42232  (not  published  in  full),  v;e   followed  the  doctrine 
enunciated  in  Ring  v.  Palmer f  holding  that  garnishment  proceed- 
ings could  not  be  predicated  upon  a  dormant  judgment,  citing, 
in  addition  to  other  decisions,  the  case  of  First  Hat.  Bank  of 
Palatine  v.  Hahnemann  Inst.,  356  111.  366,  which  holds  that  the 
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existence  of  a  valid  judgment  against  the  principal  defendant 
is  a  jurisdictional  prerequisite  in  a  proceeding  under  the 
Garnishment  Act.  It  would  therefore  logically  follow  that 
if  a  creditor's  bill  is  analogous  in  principle  to  a  garnish- 
ment proceeding,  the  same  rule  ought  to  apply,  and  that  a 
valid  judgment  would  be  a  prerequisite  to  maintain  the  action. 

he  have  always  considered  the  rule  well  settled  that 
the  plaintiff  must  exhaust  his  remedies  at  law  before  equity 
will  assume  jurisdiction  of  a  creditor's  complaint  to  reach 
equitable  assets.  In  this  proceeding  plaintiff  is  seeking  to 
subject  equitable  assets  which  he  alleges  he  is  not  able  to 
reach  by  execution,  to  the  payment  of  his  judgment.  If  he 
were  suing  on  a  live  judgment,  he  would  be  required  to  show 
that  he  had  exhausted  his  remedies  at  law  by  alleging  the 
entry  of  the  judgment  and  the  issuance  and  return  of  an 
execution  unsatisfied.  In  Hart  vf  Oliver,  296  111.  209, 
the  court  indicated  the  proper  practice  in  such  proceedings 
by  the  following  statement  of  the  rule:   "The  object  of  the 
proper  return  of  the  execution  is  to  show  that  the  judgment 
creditor  has  exhausted  all  his  remedies  at  lav/  before  he 
applies  to  the  chancery  courts  for  relief,  'hen  a  creditor 
seeks  to  satisfy  his  debt  out  of  some  equitable  estate  of 
the  defendant  which  is  not  liable  to  a  levy  and  sale  under 
an  execution  at  lav;,  he  must  exhaust  his  remedy  at  law  by 
obtaining  judgment  and  getting  an  execution  returned  nulla 
bona  before  he  can  come  into  a  court  of  equity  for  the  purpose 
of  reaching  the  equitable  estate  of  the  defendant.  This  is 
necessary  to  give  the  court  jurisdiction,  hhy?  Otherwise 
it  would  not  appear  but  that  the  party  has  a  complete  remedy 
at  law."  (Citing  Illinois  cases.)  Our  courts  have  gone  so 
far  as  to  hold  that  even  if  an  execution  has  been  returned 
unsatisfied,  the  plaintiff's  remedies  at  law  will  not  be  held 


srti 

_ 

,flOX"J 

: 

■  •■  '  '. 

at    : 

work  Q  -      <.    ■ 

9f&t 


iljsv 

it 


8 

: 

■  ■ 

; 


. 


-8- 

to  have  been  exhausted  if  the  execution  was  returned  by  order 

of  the  plaintiff's  attorney.  Stirlen  v.  Jewett?  165  111.  410; 

Scheubert  v»  iIonclf  1^2  111.  313»  As  applicable  to  these 

principles  of  law,  the  record  in  this  proceeding  merely  in- 
/  j 

dicates  that  the  executions  against  Salinger  were  uncollectible 

in  1931  and  1934,  but  there  is  nothing  of  record  to  warrant  the 
presumption  tliat  they  were  still  uncollectible  in  1944  when  this 
suit  was  instituted.  Plaintiff  had  made  no  attempt  whatsoever 
to  collect  either  of  the  judgments  at  law  after  he  purchased 
them,  but  filed  this  proceeding  immediately  after  the  purchase. 
There  is  no  apparent  reason  why  the  legal  remedy  of  revival  of 
the  judgments  by  scire  facias  proceedings  and  subsequent  execu- 
tion should  not  be  followed  by  plaintiff.  He  seeks  to  relieve 
himself  of  this  prerequisite  to  the  filing  of  a  creditor's  bill 
by  arguing  that  in  such  event  the  escrow  fund  would  no  longer 
be  available,  ^ven  if  that  were  true,  such  an  argument,  if 
allov/ed  to  prevail,  would  obviate  the  necessity  of  a  scire  facias. 

The  defendants  cite  and  on  oral  argument  emphasized  the 
holding  in  the  early  case  of  Crav/ford  v.  Cook.  35   111*  App.  )|SU 
In  that  case  judgment  had  been  entered  against  defendant  Crawford 
in  1877 t   and  execution  was  issued  and  returned  unsatisfied.  The 
judgment  was  revived  by  scire  facias  in  1888,  but  no  execution 
was  issued  upon  the  revived  judgment,  thereafter  the  plaintiff 
filed  a  creditor's  bill  alleging  that  certain  property  had  been 
conveyed  to  the  wife  of  the  judgment  defendant  which  in  reality 
belonged  to  and  was  held  in  trust  for  him.  A  default  judgment 
was  entered  in  favor  of  plaintiff,  which  was  reversed  on  appeal. 
The  court  held  that  plaintiff  ,'iad  not  exhausted  his  remedies  at 
law  because  he  had  not  issued  execution  on  the  judgment  after 
it  was  revived,  saying:  "And  it  is  quite  certain  that  no  execu- 
tion was  issued  after  the  judgment  was  revived  on  scire  facias, 
for  the  bill  was  filed  the  same  day.  That  revival  should  have 
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been  followed  by  an  execution.  Hon  constat;  that  it  would 
not  have  produced  satisfaction."  It  will  be  noted  that  in 
I**  Crawford  case  plaintiff  complied  with  one  of  the  prereq- 
uisites by  reviving  the  judgment.  Nevertheless,  the  court 
held  that  both  revival  and  the  issuance  of  an  execution  were 
required,  since  otherwise  it  would  be  impossible  to  say 
whether  the  revival  and  issuance  of  the  new  execution  would 

not  have  produced  satisfaction. 
J 

One  of  the  principal  contentions  advanced  by  plaintiff 

is  that  a  dormant  judgment  will  support  a  creditor's  bill.  If 
this  were  true  it  would,  in  effect,  operate  to  nullify  section 
6  of  chapter  77,   111.  Rev.  Stat.  1945,  v/hlch  is  quoted  earlier 
in  this  opinion,  and  if  plaintiff's  contention  were  sustained 
any  Judgment  creditor  could  file  a  creditor's  bill  instead  of 
garnishment  proceedings  and  obviate  the  necessity  of  having 
his  judgment  revived,  or  he  could  file  a  creditor's  bill  and 
obtain  an  execution,  in  effect,  without  reviving  the  judgment, 
as  required  hj   statute.  Plaintiff  relies  principally  on  grown 
v*  Long.  (1838)  36  N.  C.  138,  in  support  of  his  contention 
that  where  a  judgment  is  dormant  in  the  sense  that  an  execution 
cannot  be  issued  without  scire  facias,  it  will  support  a  credi- 
tor's complaint  to  subject  choses  in  action  to  the  payment  of 
such  judgment,  and  characterizes  it  as  the  only  case  in  the 
United  States  that  is  "on  all  fours"  with  the  facts  in  this 
proceeding.  In  that  case  Long  was  indebted  to  Campbell,  one 
of  the  plaintiffs,  in  the  sum  of  $1000,  and  executed  his  bond 
therefor  with  Brown,  another  of  the  plaintiffs,  his  surety.  On 
that  bond  Campbell  took  judgment  at  law  for  principal,  interest 
and  costs,  and  thereupon  issued  a  capias  ad  satisfaciendum  on 
which  Long  was  arrested  and  from  which  he  was  discharged  as  an 
insolvent  debtor.  Subsequently  Brown  made  a  satisfactory 
arrangement  with  Campbell  for  the  debt,  and  took  an  assignment 
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of  the  judgment  in  trust  for  Brown.  The  defendant  Long  was 
also  indebted  to  plaintiff  Brora  on  another  account,  for 
which  judgment  was  rendered,  and  Long  was  arrested  and  dis- 
charged as  in  the  other  case.  Brown,  Campbell  and  other 
plaintiffs  thereupon  filed  a  bill  against  Long  and  others 
alleging  that  Long  had  no  visible  estate  out  of  which  any 
part  of  those  debts  could  be  satisfied,  but  that  since  his 
discharge  from  imprisonment  he  had  been  engaged  in  certain 
profitable  speculations  by  which  one  Huie  had  become  indebted 
to  him.  The  bill  charged  that  certain  colorable  assignments 
to  Huie  were  made  without  consideration,  and  that  a  secret 
trust  had  been  created  which  was  intended  to  enable  the 
assignees  to  collect  the  money  for  the  use  of  Long  and  to 
avoid  the  payment  of  the  judgments  against  him  and  thus  elude 
any  process  that  could  be  legally  issued  thereon.  The  bill 
also  alleged  that  plaintiffs  had  no  remedy  at  law,  and  could 
not  find  any  estate  liable  to  their  debts.  Defendants  inter- 
posed a  general  demurrer  which  las  sustained  by  the  chancellor, 
but  the  decree  was  reversed  on  appeal,  the  court  holding,  in 
effect,  that  when  a  debtor  has  been  discharged  under  the  North 
Carolina  statute  for  the  relief  of  insolvents  so  that  his  body 
cannot  be  again  taken  in  execution  for  the  debt,  any  chose s  in 
action  or  other  property  not  subject  to  an  execution  at  law 
which  he  may  afterward  acquire,  may  be  reached  in  equity,  and 
that  in  view  of  the  declaration  of  the  provision  of  the  statute 
that  no  execution  shall  be  again  issued  against  the  body  of 
the  discharged  debtor  but  that  one  may  issue  against  "any 
estate"  which  he  may  subsequently  acquire,  it  was  the  duty  of 
a  court  of  equity  to  provide  a  remedy  for  the  creditor  when 
the  estate  of  the  debtor  is  of  such  a  nature  that  it  cannot  be 

reached  by  an  execution  at  law.  Plaintiff's  brief  does  not 
set  out  the  North  Carolina  statute,  but  the  court's  opinion 
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indicates  that  the  statutes  of  North  Carolina  over  a  century 
ago  were  different  from  those  now  in  effect  in  this  state, 
and  that  may  well  be  the  ground  upon  which  the  case  can  be 
fairly  distinguished.  In  any  event,  the  rule  laid  down  in 
Brown  va  Long  is  at  variance  with  the  decisions  of  our 
courts. 

Reverting  to  plaintiff's  contention  that  an  allegation 
of  insolvency  is  sufficient  to  excuse  him  from  irewivifig  the 
judgments,  we  have  searched  without  avail  for  any  decisions  in 
this  state  supporting  that  contention.  Defendants'  counsel 
stated  on  oral  argument  that  they  knew  of  no  such  cases,  and 
their  statement  remained  uncontradicted. 

In  the  light  of  the  foregoing  conclusions  we  are 
impelled  to  hold  that  since  the  judgments  on  which  plaintiff's 
action  is  predicated,  are  dormant  judgments,  no  proceeding 
can  be  maintained  on  them  until  they  are  revived  and  execu- 
tions on  the  revived  judgments  issued  and  returned  'insatisfied. 
To  hold  otherwise  would  be  at  variance  with  the  theory  and 
practice  upon  which  creditor's  bills  are  predicated  and  the 
decisions  specifying  the  prerequisites  to  the  maintenance 
of  such  proceedings,  The  decree  of  the  Superior  court  is 

therefore  affirmed, 

DECREE  AFFIRMED, 

Scanlan  and  Sullivan,  JJ.,  concur. 
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In  the  Matter  of  ) 

THE  ESTATE  0?  AUGUSTA  ) 

P.  KROENING,  Deceased.  ) 

) 


APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUNTY. 


SELMA  KROENING, 

Appellee,  ) 


) 

I      329I.Ao  178 


ELEANOR  RICHARDS, 

Appellant*   ) 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Selma  Kroening  filed  a  claim  in  the  Probate  court 
against  the  estate  of  her  deceased  mother,  Augusta  P.  Kroening, 
for  the  reasonable  value  of  nursing  and  housekeeping  services 
rendered  during  the  last  ten  years  of  her  mother's  life,  at 
the  rate  ef  $2.5.00  a  week,  or  a  total  of  $13, 325.  The  Probate 
court  allowed  the  claim  for  $6500  for  the  last  five  years,  the 
earlier  period  having  been  barred  by  the  statute  of  limitations. 
Eleanor  Richards,  claimant's  sister,  and  one  of  the  heirs  of 
the  decedent,  hereinafter  referred  to  as  respondent,  took  an 
appeal  to  the  Circuit  court,  where  the  claim  was  again  allowed 
for  $6500.  Eleanor  Richards  alone  appeals  from  that  order* 

The  essential  facts  disclose  that  Augusta  P.  Kroening, 
a  widow,  died  intestate  on  April  3,  1943  at  the  age  of  8?  years. 
She  was  survived  by  her  sons,  Henry,  Charles  and  Arthur  Kroening, 
and  her  daughters,  Eleanor  Richards  and  Selma  Kroening.  In 
September  1933,  at  the  age  of  77t   *h»  deceased  fractured  her  hip, 
and  thereafter,  until  the  time  of  her  death,  she  was  unable  to 
get  about  or  to  walk  unassisted.  At  her  mother's  request,  claim- 
ant, who  had  been  employed  elsewhere,  moved  into  her  mother's 
household  shortly  after  the  accident,  and  continued  to  live 
there  with  her  and  her  ( Selma 's)  brother  Arthur  until  her 
mother's  death.  Her  services  consisted  of  nursing,  cooking, 
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housekeeping,  and  taking  care  of  her  mother  for  the  entire 
period  of  approximately  ten  years.  There  is  substantially 
no  dispute  .in  the  evidence  that  the  decedent  hired  claimant 
and  agreed  to  compensate  her  for  her  services,  and  it  is 
conceded  that  these  services  were  performed  by  claimant 
during  the  last  ten  years  of  her  mother's  life,  but  respondent 
argues  that  claimant  failed  to  overcome  the  presumption  of  pay- 
ment (In  re  Estate  of  Sfoore,  310  111,  ;.pp.  365),  and  failed  to 
prove  by  clear  and  convincing  evidence  that  she  was  not  paid. 

The  salient  testimony  of  the  witnesses  called  on  behalf 
of  claimant  may  be  summarized  as  follows*  Arthur  Kroenlng 
lived  with  his  mother  46  years  prior  to  her  death.  About  four 
months  after  the  accident  the  doctor  told  Mrs.  Kroening  that 
she  would  never  be  able  to  walk  again,  and  she  then  told  Arthur 
that  Selma  would  have  to  take  care  of  her  and  look  after  the 
household,  and  she  said  "she  would  take  care  of  her  the  same 
as  if  she  was  working."  Another  brother,  Henry  Kroening,  who 
was  married  but  visited  his  mother  frequently,  testified  that 
about  six  months  after  the  accident  he  had  a  conversation  with 
his  mother  wherein  she  expressed  satisfaction  that  Selma  was 
back  helping  her,  and  that  his  mother  said  "she  take  eare  of 
her  sometime  or  other  for  her  work  there,"  Mathilda  Molzahn, 
one  of  the  deceased's  oldest  friends,  lived  in  the  immediate 
neighborhood  and  visited  Mrs.  Kroening  frequently.  She  testi- 
fied that  before  the  accident  "Selma,  did  shorthand,  I  don»t 
know  the  firm  that  she  v/orked  for"j  that  during  the  last  ten 
years  of  decedent »s  life  Selma  attended  to  all  the  household 
duties,  that  she  cleaned,  sewed,  washed  dishes,  cooked  and  did 
the  necessary  housework.  In  addition  to  that  she  nursed  the 
deceased,  took  her  to  and  from  the  bathroom,  dressed  her,  fed 
her  and  administered  medicine.  About  a  year  after  the  accident 
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MT3.  Molzahn  overheard  a  conversation  wherein  the  decedent 

told  Selma  that  "she  earned  her  money,  that  she  waited  on 
her  ***|  dressed  her  and  took  care  of  her.  WKI  Mrs.  Kroening 
said  she  pay  Selma  just  so  much  than  she  earned.  She  3aid 
that  to  me."  In  a  conversation  had  shortly  before  Mrs.  Kroen- 
ing' s  death  she  said  to  the  witness  "I  won't  live  no  more  hut 
I  give  Selma  •••  what  comes  to  her,"  and  in.  another  conversa- 
tion immediately  preceding  her  death,  she  said  to  the  witness: 
"I  won't  live  long  anymore,  but  I  will  give  Selma  what  belongs 
to  her."  Mrs.  Molzahn  further  testified  that  the  deceased 
bought  Selma 's  clothes,  gave  her  needed  expense  money,  and 
that  "Selma  was  a  good  girl  to  her  mother."  Henry  Kroening 
testified  that  he  never  saw  his  mother  pay  Selma  anything, 
and  there  is  n©  evidence  that  anything  was  paid  to  her  for 
her  services  during  the  last  ten  years  of  decedent's  life. 
It  will  be  noted  that  the  effect  of  the  testimony  of  both 
Arthur  and  Henry  Kroening  was  to  reduce  their  distributive 
share  in  the  estate  of  their  deceased  mother,  and  the  testimony 
given  by  them  was  therefore  against  their  interest .and  entitled 
to  considerable  weight. 

From  the  foregoing  testimony  it  clearly  appears  that 
Selma  returned  to  decedent's  home  after  the  accident  at  her 
mother's  request;  that  for  ten  years  thereafter  she  faithfully 
attended  to  the  household  duties  which  her  mother  could  no 
longer  perform,  and  nursed  the  deceased  with  the  greatest 
care  and  attention.  There  is  nothing  in  the  record  to  indicate 
that  the  deceased  ever  paid  Selma  for  these  services,  and  from 
the  testimony  of  the  witnesses  who  testified  in  her  behalf  it 
appears  reasonably  clear  that  Mrs.  Kroening  expected  to  com- 
pensate Selma  for  her  services.  No  countervailing  proof  was 
offered  on  this  question  of  fact,  and  we  think  the  testimony 
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of  claimant < s  witnesses  amply  rebuts  any  presumption  of  pay- 
ment. 

As  to  the  reasonable  value  of  Gelma's  services,  claim- 
ant called  .ega  Wargren,  a  nurse,  who  testified  that  She  had 
been  connected  with  a  nurses'  employment  agency  in  Chicago 
for  some  eighteen  years;  that  she  had  frequently  had  occasion 
to  employ  nurses  and  was  familiar  with  the  wages  or  salary 
paid  for  practical  nursing  during  the  last  ten  years  ©f  de- 
cedent's life;  and  that  the  reasonable  compensation  for  such 
services  was  upward  of  $25.00  a  week.  Like  testimony  was 
given  by  George  H.  Dexter,  head  of  the  Marie  Louise  &apl©y- 
ment  Agency,  with  respect  to  the  reasonable  value  of  services 
for  housemaids.  Since  claimant  performed  both  the  duties 
of  a  maid  and  a  nurse,  toe  $2?. 00  a  v/eek  basis  upon  which  the 
court  computed  her  claim  cannot  seriously  be  questioned.  Under 
the  circumstances  ve   are  convinced  that  the  chancellor  proper- 
ly found  in  favor  of  claimant,  and  that  the  allowance  of  $6500 
for  the  last  five  years  of  her  services  was  admittedly  fair 
and  reasonable. 

The  only  other  ground  urged  for  reversal  is  that  the 
court  excluded  respondent's  testimony  that  the  deceased  had 
considerable  cash  in  a  dresser  drawer  in  the  dining  room  of 
her  home  with  which  she  could  have  paid  for  Selma's  services. 
The  questions  asked  by  respondent's  attorney  of  irthur 
Xroening  are  as  follows: 

"Mr.  Wachowski:  Now,  then,  your  mother  had  consider- 
able cash  in  a  dresser  drawer  in  the  dining  room  of  the  Wood 
Street  property,  did  she  not?  Mr*  Schusterman  [attorney  for 
claimant]:  1  object,  yottr  Honor.  The  Court:  Read  the 
question.  (Thereupon  question  read.)  The  Court:  Objection 
sustained.  ***   Mr,  Wachowski:  Did  your  mother  have  access 
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to  tliis  drawer,  the  dresser  drawer  in  the  dining  room?  Mr, 
Schusterman:  I  will  object  to  that.  The  Court:  Objection 
sustained."  The  court  also  sustained  an  objection  to  a  simi- 
lar question  propounded  to  respondent  as  follows:  "Q,  Your 
mother  had  considerable  amount  of  cash  in  a  dresser  drawer 
in  the  Wood  Street  property?  Mr.  Schusterman:  I  object. 
The  Court:  Sustained.  ::r.  T achowski:  That's  all."  It  is 
urged  that  on  the  authority  of  Gray  v.  Stein.  221  111,  App. 
437*  the  exclusion  of  this  evidence  constituted  reversible 
error.  In  the  Stein  case  it  was  admitted  by  the  respective 
parties  that  during  the  lifetime  of  decedent  claimant  received 
from  him  $50,00  on  account,  and  that  during  the  period  of  the 
claim  decedent  paid  the  claimant  other  sums  of  money  from 
time  to  time.  Upon  trial  the  respondent  offered  proof  to 
show  that  the  deceased  was  financially  able  to  pay  his  debts, 
and  that  he  was  prompt  in  the  payment  of  his  obligations.  The 
court  refused  to  permit  this  proof  when  offered,  but  later 
allowed  respondent  to  introduce  proof  as  to  decedent's  ability 
to  pay  his  debts,  refusing,  however,  to  admit  proof  as  to  his 
promptness  in  meeting  his  obligations.  The  court  held  that 
this  constituted  error.  In  the  case  at  bar  no  offer  of  proof 
was  made.  Respondent  relies  entirely  upon  the  questions  pro- 
pounded to  Arthur  Kroening  and  to  the  respondent.  The  question 
asked  Arthur  Kroening  was  too  general  to  be  considered  an 
offer  of  proof.  Respondent's  attorney  asked  the  witness? 
"Now  then,  your  mother  had  considerable  cash  in  a  dresser 
drawer  in  the  dining  room  of  the  Wood  Street  property,  did 
she  not?"  This  question  does  not  indicate  any  period  of  time 
during  which  this  cash  may  have  been  contained  in  the  dresser 
drawer,  nor  does  it  specify  any  amount.  Moreover,  the  question 
does  not  in  anywise  deal  with  the  decedent's  habit  of  paying 
her  bills  promptly  or  otherwise.  If  it  was  respondent's  con- 
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tention  that  the  deceased  had  at  all  times  during  the  ten- 
year  period  sufficient  cash  in  the  state ssoar  drawer  with  which 
to  pay  for  3elmafs  services,  and  that  she  was  in  the  habit 
of  paying  her  obligations  promptly,  it  was  incumbent  upon 
respondent  to  offer  to  prove  such  facts  in  sufficient 
detail  to  support  the  presumption  of  payment;  but  in  the 
form  that  these  questions  were  put  to  the  witnesses,  we 

think  the  objection  of  claimants  counsel  was  properly 

1 

\   sustained* 

From  a  careful  examination  of  the  record  we  are 
convinced  that  Selma  Kroening  had  a  bona  fide  claim 
against  the  estate  of  her  deceased  mother,  and  that  the 
amount  awarded  was  fair  and  reasonable.  The  judgment 
of  the  circuit  court  is  therefore  affirmed. 

JUDGMENT  AFFIRMED. 

Scanlan  and  Gullivan,  JJ.,  concur. 


;         - 
I 

,  ©i 

i  - 


43502  329I.AU  7  8* 

JOHN  P.  MCDONOUGH,  a  minor,  by  ) 
MARTIN  MCDONOUGH,  his  father  ) 
and  next  friend, 

Appellant 


FRED  SCHWARTZ, 


APPEAL  PROM  CIRCUIT 
COURT,  COOK  COUNTY. 


3^> 


Appellee • 
MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  judgment  entered  pursuant  to 
a  directed  verdict  in  favor  of  defendant  at  the  close  of  plain- 
tiff's case. 

It  appears  that  on  July  9,  1942  the  defendant,  Fred 
Schwartz,  while  driving  his  Buick  automobile  in  a  northerly 
direction  on  Orchard  street  in  Chicago  between  9:00  and  9:30 
in  the  evening,  came  to  a  stop  with  a  flat  tire  at  the 
southeast  intersection  of  Schubert  avenue.  The  plaintiff, 
John  F.  McDonough,  then  14  years  of  age,  who  resided  across 
the  street,  joined  a  group  of  children  who  were  standing 
near  the  car.  At  Schwartz'  request,  McDonough  assisted 
Schwartz  in  changing  the  tire.  Schwartz  placed  the  jack 
under  the  right  rear  bumper,  and  while  McDonough  held  the 
wheel  so  that  it  would  not  revolve,  Schwartz  unloosened  the 
nuts,  removed  the  wheel,  and  placed  it  against  the  curb. 
He  then  raised  the  lid  of  the  rear  compartment  and  asked 
McDonough  to  hold  the  spare  wheel,  which  was  lying  under  the 
lid  inside  the  compartment.  While  McDonough  was  bent  over 
with  his  head  under  the  lid,  Schwartz  stood  beside  him,  also 
with  his  head  under  the  lid,  moving  his  hands  around  in  the 
compartment  and  leaning  against  the  rear  bumper.  The  car 
fell  off  the  jack,  and  the  compartment  lid  struck  McDonough 
on  the  head,  causing  a  laceration  of  the  scalp  and  a  cerebral 
concussion.  After  receiving  first  aid  at  the  hospital  he  was 
confined  to  his  bed  for  several  days,  during  which  he  suffered 
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from  dizzy  spells.  During  one  of  these  spells  he  arose  from 

his  bed,  fell  and  sustained  a  fractured  leg. 

In  his  suit  for  damages  resulting  from  the  accident 
plaintiff  charged  general  negligence,  and  upon  the  trial  ad- 
duced the  foregoing  evidence,  which  is  undisputed.  After 
the  accident  his  father  and  mother  talked  to  Schwartz,  both 
at  the  scene  of  the  accident  and  while  plaintiff  was  being 
given  first  aid  at  the  hospital*  Both  his  father  and  mother 
testified  that  Schwartz  was  drunk* 

The  case  was  presented  on  the  theory  that  the  doctrine 
of  res  ipsa  loquitur  applied  to  the  facts.  It  was  defendant's 
contention  that  the  doctrine  did  not  apply,  and  the  court  was 
evidently  also  of  that  opinion;  and  since  no  specific  negli- 
gence wa3  charged  and  no  evidence  of  specific  negligence  ad- 
duced upon  the  hearing,  the  court  directed  a  verdict  at  the 
close  of  plaintiff's  case*  Me   think  the  court  was  in  error  in 
so  doing.  The  theory  and  the  elements  necessary  for  invoking 
the  doctrine  of  res  ipsa  loquitur  are  too  well  known  to  require 
extended  discussion*  Defendant's  principal  contention,  and  the 
view  evidently  adopted  by  the  court  in  ruling  on  the  motion  for 
a  directed  verdict,  is  that  defendant  was  not  in  the  exclusive 
control  of  the  instrumentality  which  caused  the  injury,  and  that 
plaintiff  failed  to  prove  that  "the  accident  is  one  that  except 
for  negligence  of  defendant  would  not  ordinarily  have  happened." 
(gte*  Wrlgley*  Jr*  Co*  v*  Standard  Hoofing  Co..  325  111.  App.  210)* 
la  addition  to  the  undisputed  facts  hereinbefore  set  forth,  it 
appears  that  no  blocks  were  placed  under  any  of  the  wheels. 
Plaintiff  testified  that  he  aid  not  push  on  the  spare  tire, 
wiggle  it  or  use  any  pressure  whatsoever.  There  is  no  evidence 
as  to  whether  the  brakes  had  been  set*  Under  the  circumstances, 
there  is  no  evidence  as  to  what  caused  the  lid  of  the  trunk  to 
fall  on  plaintiff's  head.  It  may  have  been  due  to  a  defective 
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mechanism  in  the  lid  of  the  trunk,  to  an  improper  job  in 

jacking  up  zlie   car,  to  defendant's  failure  to  block  the 

wheels  of  the  car  so  as  to  keep  it  from  moving  in  either 

direction,  to  the  pressure  which  defendant  exerted  against 

the  ear  while  leaning  on  the  bumper  while  he  was  working  in 

the  compartment  urder  the  open  lid,  or  to  a  combination  of 

any  of  these  circumstances.  All  these  instrumentalities 

were  in  the  exclusive  control  of  defendant.  Plaintiff  was 

merely  an  innocent  bystander,  a  boy  of  14  years  of  age, 

assisting  defendant  at  his  request  and  working  under  his 

specific  instructions,  and  under  the  doctrine  of  res  ipsa, 

j.oauitur  it  was  certainly  incumbent  upon  defendant  to  offer 

some  explanation,  if  he  could,  in  rebuttal  of  the  presumption 

which  arises  under  the  doctrine.  Defendant  did  not  even 

testify  on  the  hearing,  and  under  the  facts  presented  vc  uxc 

of  the  opinion  that  It  was  error  for  the  court  to  ruxe  that 

the  doctrine  of  res  ipsa  loquitur,,  did  not  apply,  and  to 

direct    a  vei'dict  for  defendant.  The  Judgment  of  the  Circuit 

court  is  therefore  reversed,  and  the  cause  remanded  for  a  new 

trial. 

JODGMBHT  REVERSED  AND  CAUSE 
K3MHD3D  ?0H  A  NEW  TRIAL. 

Scanlan  and  Sullivan,  JJ.,  concur. 
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JOSEPH  P.  ROGERS  and  LA  VERNE  ROGERS, 

Appellants, 


APPEAL  FROM  MUNICIPAL 
COURT, QF  CHICAGO* 

3m 


GENEVIEVE  TRUDZINSKI,  TOM  KORZEVICH, 
MRS.  TOM  KORZEVICH,  BARI  ROE  and 
JOHN  DOE, 

Appellees. 

MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiffs  brought  an  action  of  replevin  in  the  Municipal 
court  against  Genevieve  Trudzinski  and  others  to  recover  posses- 
sion of  certain  household  .furniture.  A  writ  of  replevin  having 
been  issued,  the  bailiff  recovered  the  property  from  defendant 
Genevieve  Trudzinski  and  delivered  it  to  plaintiffs.  Subse- 
quently the  cause  was  tried  by  the  court  without  a  jury,  result- 
ing in  a  finding  and  judgment  awarding  possession  of  the  property 
to  defendant  Genevieve  Trudzinski  and  an  order  that  a  writ  of 
retorno  habendq  issue  for  the  return  of  the  property  to  her. 
Plaintiffs  have  taken  an  appeal  from  that  order. 

Plaintiffs  have  utterly  failed  to  comply  with  the  provi- 
sions of  rule  7  of  the  Appellate  courtj  they  do  not  summarize  the 
facts  as  disclosed  by  the  report  of  proceedings,  nor  state  any 
facts  which  would  give  the  court  the  information  necessary  to  an 
understanding  of  the  case.  We  have  therefore  been  obliged  to 
rely  on  the  statement  of  facts  contained  in  defendants'  brief  and 
an  examination  of  the  abstract  of  record  to  ascertain  the  back- 
ground of  the  litigation. 

It  appears  that  Genevieve  and  Stanley  Trudzinski  were 
married  on  October  23,  1943,  and  thereafter  lived  together  in  an 
apartment  at  ^106  North  Newland  avenue.  The  household  furniture, 
which  is  the  subject  matter  of  this  replevin  suit,  was  purchased 
after  Christmas  in  1943  and  was  delivered  to  their  home.  In  the 
late  summer  of  1944  a  child  was  born  as  a  result  of  their  marriage. 
Subsequently,  on  August  17,  1944,  Stanley  Trudzinski  beat  and 
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assaulted  his  wife  at  their  home.  She  became  ill  the  follow- 
ing day  and  was  carried  out  of  her  home  by  her  father  to  her 
parents'  place  of  residence.  ??one  of  the  furniture  nor  any 
of  her  clothing  or  personal  effects  were  removed  at  the  time. 
Her  husband  thereafter  stayed  with  his  mother,  Johanna  Trud- 
zinski, at  her  home  until  December  16,  1944,  In  the  interim 
between  August  17  and  December  16  the  Trudzinski  apartment 
was  vacant  and  unoccupied.  In  September  1944  Genevieve  filed 
suit  for  divorce  against  her  husband  in  the  Superior  court, 
but  on  December  16,  1944  they  effected  a  reconciliation,  and 
she  went  back  to  live  with  him  on  Ilewland  avenue.  Upon  her 
return  she  found  the  premises  exactly  as  she  had  left  them 
on  August  16.  Hone  of  the  personal  property  had  been  removed. 
The  parties  then  lived  together  until  February  21,  1945,  when 
they  again  separated,  but  on  that  occasion  Genevieve  took 
the  furniture  with  her„ 

Stanley  Trudzinski  testified  upon  the  hearing  that  his 
mother  owned  and  had  paid  for  the  furniture,"  that  he  sold  the 
furniture  to  his  sister  and  her  husband,  La  Verne  and  Joseph 
P,  Rogers,  the  plaintiffs,  on  August  1?,   1944  for  $1000  and 
gave  them  a  bill  of  sale  therefor,  which  was  introduced  aa  an 
exhibitj  that  they  paid  him  $1000  cash,  which  he  turned  over 
to  his  mother^  that  he  gave  n©  receipt  for  the  $1000  to  his 
sister  and  brother-in-law,  and  received  no  receipt  from  his 
mother  therefor;  that  on  August  17,  1944  the  Rogers  entered 
into  a  lease,  with  him  as  lessee,  for  the  apartment  on  Newland 
avenue,  with  the  furniture  in  question,  for  a  thirteen-month 
period  beginning  September  1,  1944  at  a  rental  of  '4j0   a  month, 
which  lease  was  also  introduced  as  an  erdiibit;  and  that  his 
sister,  La  Verne  Rogers,  was  in  possession  of  the  apartment 
from  August  17  to  December  16, 

Johanna  Trudzinski  testified  that  prior  to  August  17, 
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1944  she  bought  the  furniture  and  paid  for  it,  but  that  she 
did  not  give  it  to  her  son  Stanley.  La  Verne  Rogers  testi- 
fied that  she  bought  the  furniture  from  her  brother  Stanley 
on  August  17,  1944  for  $1000  cash  and  received  a  bill  of 
sale  from  him;  that  on  the  same  day  she  leased  to  him  the 
apartment  on  Newland  avenue  for  $50  a  month,  including  the 
use  of  the  furniture;  that  her  mother  originally  paid  for 
the  furniture;  and  that  she  (La  Verne  Rogers)  collected  rent 
from  Stanley  every  month  from  September  1944, 

The  defendant  Genevieve  Trudzinski  testified  that 
prior  to  her  marriage  she  earned  $60  per  week;  that  she  sold 
property  formerly  owned  by  her  on  New  England  avenue  for  $2300, 
so  that  at  the  time  of  her  marriage  she  had  accumulated  the 
sum  of  $4500;  that  shortly  after  Christmas  1943  she  purchased 
the  furniture  in  question  for  $1100  and  paid  for  it  with  her 
own  funds,  receiving  invoices  from  several  furilture  companies; 
and  that  her  husband  Stanley  was  with  her  when  she  made  the 
purchases.  She  denied  that  Stanley's  mother  paid  for  the 
furniture,  and  stated  that  Stanley  never  told  her  that  he  sold 
the  furniture  to  his  sister  La  Verne  Rogers  on  August  17,  1944 
or  that  she  leased  the  premises  on  Kev/land  avenue  to  him;  and 
she  denied  that  any  rent  was  paid  to  her  sister-in-law  for  the 
premises  from  August  17  to  December  16,  1944. 

The  replevin  suit  to  recover  the  possession  of  the  fur- 
niture which  Genevieve  took  from  her  home  on  February  21,  194^ 
was  filed  in  the  Municipal  court  on  March  26,  1945» 

Plaintiffs  make  six  separate  points  in  their  brief  which 
are  scantily  argued  in  less  than  two  pages.  So  far  as  we  are 
able  to  determine,  the  principal  grounds  urged  for  reversal 
are:  (1)  that  the  "pleadings  present  no  point  raised,  except 
that  defendants  have  failed  to  file  any  pleadings  whatsoever"; 
(2)  that  defendants  did  not  introduce  any  "affirmative"  or 
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"formal"  defense;  and  (3)  tiiat  the  final  judgment  order  Is 
invalid  because  the  trial  judge,  within  the  tern,  amended 
the  judgment  so  as  to  conform  with  his  findings,  and  ordered 
that  a  writ  of  retorno  ha bendo  issue  for  the  return  of  the 
property. 

-ith  respect  to  the  first  contention  it  appeal's  that 
defendants  filed  an  appearance  and  written  interrogatories, 
but  no  answer,  Ko  point  was  made  in  the  court  below  of  the 
failure  of  defendants  to  file  an  answer,  and  therefore  that 
question  cannot  be  raised  for  the  first  time  on  appeal, 
Quinlan  &  Tyson.  Inc.  v.  National  Casualty  Co.,  311  111.  App. 
369;  Fraser  v.  Glass 1  311  111.  App.  336;  and  Skinner  v.  Glosf 
274  111.  |p'8.  Moreover,  any  such  defect  would  be  cured  by  the 
judgment.  111.  Rev.  Stat.  194;/',  ch.  7,  par.  6,  sec.  6  (^th). 

As  to  the  second  ground  urged  for  reversal,  we  find 
that  counsel  for  defendants  moved  for  a  finding  in  their 
favor  at  the  close  of  plaintiffs'  case.  Thereafter  the  de- 
fendant Genevieve  Xrudainsici  testified  as  a  witness  in  her 
own  behalf,  and  was  cross-examined  by  plaintiffs'  counsel. 
Previously  she  had  been  called  by  plaintiffs  and  cross-examined 
as  an  adverse  witness,  and  was  re-examined  by  her  own  attorney. 
,e  have  already  stated  the  substance  of  her  testimony  to  the 
effect  that  she  originally  purchased  the  furniture  with  her  own 
funds,  and  was  therefore  entitled  to  the  possession  thereof. 
In  the  course  of  the  proceeding  the  trial  court  called  her  as 
the  court's  witness,  without  any  objection  on  the  part  of 
plaintiffs'  counsel,  for  the  purpose  of  ascertaining  the  facts 
heretofore  related.  Upon  this  state  of  the  record  we  do  not 
understand  the  contention  that  the  defendant  Genevieve  Trud- 
zinski  failed  to  interpose  an  affirmative  defense.  Her  defense 
was  that  she  bought  and  owned  the  furniture  which  was  sought 
to  be  replevied;  that  the  sale  of  the  furniture  and  the  lease 
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of  the  premises,  including  the  furniture,  were  not  bona  fide; 
and  that  that  transaction  was  merely  an  attempt  to  defeat 
her  right  to  the  furniture.  The  following  version  of  the 
transaction,  as  testified  to  by  plaintiff  and  her  witnesses, 
amply  supports  the  court's  conclusion  that  the  furniture  be- 
longed to  Genevieve  Trudzinski  and  that  she  was  entitled  to 
the  possession  thereof:  (1)  the  alleged  sale  of  the  furniture 
was  from  Stanley  Trudzinski  to  his  sister  La  Verne  Rogers ;  (2) 
La  Verne  ~:ogers  bought  the  furniture,  not  for  her  own  use 
but  for  Stanley's  use,  and  Stanley,  the  seller,  retained 
possession  of  the  property;  (3)  the  sale  was  made  on  the 
same  day  that  Stanley's  wife  separated  from  him;  (4)  Stanley 
paid  rent  to  his  sister  for  the  furniture,  although  he  did  not 
use  it;  (5)  Stanley  paid  rent  to  his  sister  for  the  apartment 
although  it  was  not  occupied  by  him;  (6)  Stanley  paid  his 
sister  rent. for  the  apartment  from  August  17  to  December  16, 
1944  although  she  was  in  possession  thereof  during  that  period; 
and  (7)  the  sale  was  reduced  to  \7riting,  but  payment  of  the 
$1000  was  not  evidenced  by  any  receipt.  There  is  considerable 

i 

•:  force  to  the  argument  that  it  would  "do  violence  to  ordinary 
credulity  to  assert  that  the  transaction  between  Stanley  and 
his  sister  was  real  and  genuine." 

The  remaining  contention  relates  to  the  validity  of  the 
Judgment.  The  report  of  proceedings  discloses  that  on  April 
27,   1945,  upon  the  trial  of  the  cause  and  at  the  conclusion 
of  all  the  evidence,  the  trial  court  announced  his  finding  as 
follows:  "The  Court  will  hold  that  the  sister  [plaintiff]  is 
not  entitled  to  this  furniture  as  against  the  wife  [defendant]. 
Finding  for  the  defendant.  Appeal  thirty  days.  The  Court 
finds  that  the  sister  has  not  the  proper  title  for  these  goods 
as  against  the  defendant,  Genevieve  Trudzinski."  However, 
the  clerk  in  spreading  the  finding  of  record,  entered  an  order 
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that  day  finding  the  issues  against  the  plaintiff.  Subse- 
quently, on  May  1,  1945,  four  days  later,  the  trial  court 
entered  an  order  vacating  the  order  of  April  27,   finding 
that  the  right  to  possession  of  the  property  replevied  was 
"Not  in  the  Plaintiff,"  and  ordering  that  the  defendant 
Genevieve  Trudzinski  recover  possession  of  the  property  from 
plaintiffs  and  that  a  writ  of  retorno  habendp  issue  for  the 
return  of  the  property,,  It  is  obvious  that  the  error  committed 
in  the  entry  of  the  order  of  April  27  was  purely  a  clerical 
mistake,  because  the  court's  finding  did  not  warrant  any 
such  entry.  The  order  should  have  directed  the  return  of  the 
property  to  the  defendant  in  the  first  instance.  Chap*  119 $ 
par.  22,  sec.  22,  111.  Rev.  Stat.  1945  provides  that  if  the 
right  of  property  is  adjudged  against  the  plaintiff,  the  judg- 
ment should  be  given  for  the  return  of  the  property  if  such 
property  has  been  delivered  to  the  plaintiff,  and  our  courts 
have  construed  this  section  of  the  statute  to  mean  that  if  the 
court  or  jury  finds  the  Issue  for  the  defendant  in  a  replevin 
suit,  he  is  entitled  to  a  return  of  the  property.  Rohe  v. 
Pease,  I89  111.  207;  Underwood  v.  V.Mte.  45  111.  437,  and  Holmes 
v.  Tarble.  77   111.  App.  114.  Nor  was  it  necessary  that  notice 
should  be  served  upon  the  parties  before  the  error  of  the  clerk 
was  rectified  by  the  proper  order  of  May  1.  All  the  parties 
were  present  in  court  on  April  27  when  the  trial  judge  made  his 
finding,  and  the  order  of  May  1  confirmed  legally  the  finding 
of  the  court  announced  on  April  27.  Only  four  days  intervened 
between  the  trial  of  the  case  and  the  entry  of  the  order  on 
May  1.  The  principle  is  well  established  in  this  state  that  a 
court  has  control  over  its  own  judgment,  records  and  orders,  and 
has  the  power  and  right  to  correct  apparent  clerical  mistakes 
or  misprisions  in  them  so  as  to  speak  the  truth.  People  v.  _ 
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Lylgju  329  111.  418;  People  v.  Uscholdj  257  111.  App.  176; 
and  feglls  v.  Grand  teMJL-ga stern  uy.  Co.T  206  111.  App. 

i/e  find  no  convincing  reason  for  reversal,  and  there- 
fore the  judgment  of  the  ITunicipal  court  is  affirmed. 

JUDGMENT  AFFIRMED, 

^canlan  and  Sullivan,  JJ,,  concur „ 
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MYRON  LEVIN,  a  minor,  by  MAURICE 
LEVIN,  his  father  and.  next  friend, 

Appellant, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


LAUTERBACH  COAL  AND  ICE  COMPANY,  a 
corporation,  end  THOMAS  J.  FRIEL 
and  CHARLES  C.  REESHAW,  as  Trustees, 
etc 4,  et  al.*  doing  business  as 
CHICAGO  SURFACE  LINES, 

Appellees ♦ 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

On  the  afternoon  of  February  7$   1944  plaintiff,  a  minor 
13  years  of  age,  attending  Austin  High  School,  accompanied  toy 
his  friend,  Burton  Altman,  alighted  with  other  passengers  from 
an  electric  bus  operated  by  the  defendants  doing  business  as 
Chicago  Surface  Lines  on  Central  avenue  at  its  intersection 
with  Harrison  street  in  Chicago,  intending  to  transfer  to  a 
Harrison  street  car  owned  and  operated  by  said  Chicago  Surface 
Lines,  and  while  crossing  Central  avenue  at  the  north  crosswalk 
of  Harrison  street  from  west  to  east  in  front  of  the  bus  he  had 
to  accelerate  his  paoe  to  avert  being  struck  by  the  bus,  as  he 
claims,  because  it  started  forward  before  he  had  cleared  its 
path,  and  thereby  ease  in  contact  with  a  southbound  motor  truck 
owned  and  operated  by  defendant  Lauterbach  Coal  and  Ice  Company. 
The  truck  ran  over  his  right  foot  and  ankle,  causing  injuries 
so  severe  as  to  necessitate  several  operations  and  many  weeks 
of  hospitalization,  ultimately  resulting  in  the  shortening  of 
his  injured  leg,  malposition  of  his  foot,  destruction  of  the 
tendons,  loss  of  function  of  the  toe  and  ankle  joints,  severe 
soars  and  other  deformities  which  became  permanent  conditions. 
The  attending  physician's  bill  for  services  was  $2200,  in  addi- 
tion to  which  there  were  hospital  and  nurses1  bills  and  other 
expenses  approximating  more  than  $1700.  His  suit  against  the 
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Chicago  Surface  Lines  and  Lauterbach  Coal  and  lee  Company 
resulted  in  a  verdict  and  judgment  for  defendants,  from 
which  plaintiff  appeals. 

In  count  I  of  his  amended  complaint  he  charges  that 
while  he  was  in  the  exercise  of  such  care  for  his  own  safety 
reasonably  to  be  expected  of  a  child  of  his  years,  Lauterbadi 
Coal  and  Ice  Company  drove  its  truck  at  a  rate  of  speed  that 
was  dangerous  and  excessive,  considering  the  condition  of 
traffic  and  the  use  of  the  way,  in  violation  of  the  statutes 
of  the  State  of  Illinois  and  the  ordinances  of  the  City  of 
Chicago  relating  thereto;  that  it  failed  to  slow  down  or  stop 
its  truck  when  danger  to  plaintiff  was  apparent;  failed  to 
sound  the  horn  or  to  give  other  timely  warning  of  the  approach 
of  the  truck  while  plaintiff  was  on  the  crosswalk;  failed  to 
equip  the  truck  with  good  and  sufficient  brakes  and  to  maintain 
the  brakes  in  good  condition,  in  violation  of  the  statutes 
and  city  ordinances;  overtook  and  passed  a  standing  bus  within 
100  feet  of  the  intersection,  in  violation  of  the  statutes  and 
ordinances;  overtook  and  passed  a  trolley  bus  within  10  feet 
thereof,  in  violation  of  the  statutes  and  ordinances;  and  other- 
wise carelessly  and  negligently  maintained  and  operated  its 
truck* 

In  count  II  of  his  amended  complaint  plaintiff  repeated 
the  allegation  with  respect  to  the  degree  of  care  for  his  own 
safety  expected  of  a  child  of  his  years,  and  charged  that  the 
Chicago  Surfaee  lines  operated  its  bus  at  the  time  and  plaee  ixk 
a  careless  and  negligent  manner  in  that  it  started  up  its  bus 
while  plaintiff  was  crossing  in  front  thereof  and  while  he  was 
at  all  times  in  full  view  of  the  operator  of  the  bus,  and  that 
as  a  direct  and  proximate  result  of  the  negligence  and  careless- 
ness of  the  Chicago  Surface  Lines  plaintiff  was  caused  to 
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accelerate  his  pace  to  avert  being  struek  by  the  bus  and 
thereby  came  into  the  path  of  the  southbound  motor  truck 
owned  and  operated  by  the  Lauterbach  Goal  and  lee  Company ^ 
and  was  then  and  there  struck  by  said  truek  at  the  inter- 
section. 

In  its  answer  the  Lauterbach  Goal  and  lee  Company 
denied  that  plaintiff  was  "in  the  exercise  of  ordinary  care 
for  his  own  safety"  and  averred,  on  the  contrary,  that  he  was 
guilty  of  negligence  and  carelessness  which  brought  about 
his  injuries,  and  denied  the  specific  acts  of  negligence 
alleged  in  count  I  of  the  amended  complaint,  The  Chicago 
Surface  Lines  in  its  answer  to  count  II  denied  that  plaintiff 
was  in  the  exercise  of  due  care  for  his  own  safety  "or  was  in 
the  exercise  of  such  care  for  his  own  safety  reasonably  to  be 
expected  of  a  child  of  his  years,"  denied  that  at  the  time  of 
the  occurrence  plaintiff  was  a  passenger  of  the  Chicago  Surface 
Lines,  and  that  said  defendant  owed  him  the  duty  alleged  in 
the  amended  complaint^  denied  that  at  the  time  and  place  in 
question  its  bus  was  operated  in  a  negligent  or  careless  manner 
and  that  it  started  up  while  plaintiff  was  crossing  in  front  of 
said  bus,  "or  started  up  at  all,  or  that  thereby  plaintiff  was 
caused  to  accelerate  his  pace,  if  at  all,"  but  alleged  that  "at 
all  times  in  question  said  bus  was  standing,  and  that  it 
remained  at  a  standstill," 

There  is  considerable  conflict  in  the  evidence,  embraced 
within  .some  500  pages  of  the  record,  both  with  respect  to  the 
degree  of  care  exercised  by  plaintiff  after  he  alighted  from  the 
bus,  and  the  charges  of  negligence  against  the  respective  defend- 
ants, but  so  much  of  the  evidence  as  is  necessary  for  a  consid- 
eration of  the  issues  involved  may  be  summarized  as  follows. 
Plaintiff  was  the  third  or  fourth  passenger  to  alight  from  the 
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front  of  the  bus,  getting  off  ahead  of  his  friend,  Burton 
hitman.  Re  testified  that  he  stepped  onto  the  curb  and 
looked  at  the  traffic  light  on  the  northwest  corner,  which 
was  red  for  north  and  south  traffic;  that  he  then  stepped 
off  the  curb  and  started  to  walk  east  in  front  of  the  bus 
on  the  north  crosswalk;  that  at  the  time  the  signal  on  the 
northeast  corner  near  the  gas  station  showed  green  for  east 
and  west,  as  he  noticed  it;  that  as  he  reached  a  point  about 
three  feet  from  the  east  side  of  the  bus  the  signal  light 
changed  from  green  to  amber;  that  at  that  point  the  bus 
started  to  move  toward  him,  and  when  it  did  he  hurried  a 
little,  clearing  the  bus  about  a  foot  or  so;  that  at  the 
time  he  noticed  a  couple  of  cars  pass,  going  east;  that  he 
then  looked  to  his  left  and  saw  the  truck  about  a  foot  or 
two  from  him;  that  he  tried  to  step  back  but  the  front  of 
the  truck  hit  the  left  side  of  his  body;  that  he  was  twirled 
around,  and  then  the  back  wheel  of  the  truck  ran  over  his 
right  foot,  throwing  him  to  the  ground.  On  cross-examination 
he  stated  chat  the  people  who  alighted  from  the  bus  ahead  of 
him,  crossed  the  street  in  safety;  that  after  he  left  the 
curb  he  was  about  three  feet  in  front  of  the  bus}  that  as  he 
was  walking  across  the  street  the  traffic  lights  began  to 
change  from  green  for  east  and  west  to  amber;  and  that  the  bus 
started  to  move  about  a  foot  or  so  just  at  that  time. 

Burton  Altman  was  about  the  same  age  as  plaintiff.  He 
testified  that  they  had  been  at  school  and  stopped  at  the 
school  store  for  a  soda  to  celebrate  their  first  week  at  high 
school;  that  they  boarded  a  Central  avenue  feeder  bus  at  West 
End  avenue  going  south;  that  the  bus  stopped  at  Harrison  street 
Just  before  the  traffic-light  pole  on  the  northwest  corner^ 
right  on  the  crosswalk  line;  that  plaintiff  and  some  other 
passengers  got  out  before  him,  including  a  middle-aged  woman 
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whom  he  remembered;  and  that  he  (Altman)  was  the  last  to 

alight.  He  further  testified  that  when  plaintiff  got  off 

he  looked  at  the  lights  and  started  to  cross;  that  when  he 

(Altaian)  got  off  the  bus,  plaintiff  was  in  front  of  the  bus 

and  that  he  (Altman)  was  standing  at  the  curb;  that  other 

people  were  crossing  over  Central  avenue,  going  east,  in 

front  of  plaintiff;  that  at  the  time  plaintiff  was  Just  a 

little  past  the  bus,  the  traffic  lights  at  the  northeast 

corner  were  green,  then  the  lights  were  starting  to  turn  to 

amber,  and  a  woman  standing  alongside  Altman  pulled  him  back 

to  her  until  the  light  changed;  that  as  she  held  him  he  turned 

to  his  right  and  saw  the  woman,  then  looked  in  front  and  saw 

plaintiff  twirled  around;   tfaat  the  end  of  the  truck  hit  him 

and  the  back  end  of  it  ran  over  his  foot;  that  the  truck 

stopped  between  a  church  and  the  Loretta  Hospital,  about  95 

feet  from  the  north  crosswalk,  where  plaintiff  was  struck. 

Fred  Adler,  a  police  officer  attached  to  the  accident 

prevention  bureau,  testified  that  he  and  his  partner,  Michael 

Reagan,  investigated  the  accident,  taking  a  statement  from 

Altman,  and  that  they  made  a  brake  test  of  the  truck  which 

they  included  in  their  report  of  the  accident;  that  the  truck 

involved  was  a  I936  Sterling,  with  a  9000-pound  capacity;  that 

the  test  performed  on  the  truck  to  ascertain  the  efficiency 

of  the  brakes  involved  measuring  the  distance  from  the  point 

where  the  brakes  were  applied,  to  the  point  where  the  truck 

stopped;  and  that  the  test  showed  that  at  a  speed  of  20  miles 

an  hour,  it  took  the  truck  40  feet  to  stop.  Plaintiff  then 

attempted  to  prove  by  a  series  of  questions  what  the  standard 

stopping  distance  was  for  such  a  truck  at  the  designated  speed, 

so  as  to  determine  the  condition  of  the  foot  brakes  on  this 

particular  truck,  but  the  court  sustained  defendant's  objection, 

and  the  evidence  was  excluded.  However,  on  cross-examination 
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Adler  testified  that  he  found  "no  other  defect,  other  than 
the  brakes. " 

William  Schroeder,  a  chauffeur  for  the  Lauterbach 
Goal  and  Ice  Company,  testified  that  he  was  traveling  in  the 
inner  lane  along  Central  avenue  going  south,  and  followed     \ 
the  Chicago  Surface  Liues  bus  from  Jackson  boulevard  to 
Harrison  street,  a  distance  of  about  600  feet,  going  approxi- 
mately %$  miles  per  hour;  that  when  the  bus  reached  Harrison 
street  it  pulled  over  to  the  curb,  and  as  it  came  to  a  stop 
the  lights  were  green  for  Central  avenue  traffic;  that  he 
passed  the  bus  on  the  left  side,  tooted  his  horn  and  kept 
going  south;  that  when  he  got  about  eight  or  nine  feet  past 
the  front  end.  of  the  bus  there  was  no  other  traffic  besides 
the  bus,  no  traffic  ahead  of  him,  nor  any  traffic  going  east 
or  west;  that  he  saw  no  pedestrians  and  did  not  see  plaintiff 
before  the  accident;  that  the  first  thing  that  attracted  his 
attention  when  he  had  passed  the  bus  was  that  he  heard  some- 
thing hit  the  side  of  the  bus  and  scream;  that  he  "stopped 
about  fifteen  feet  in  front  of  the  street,"  left  his  truck 
and  for  the  first  time  saw  the  boy  as  the  bus  driver  was 
picking  hid  up;  that  subsequently  the  police  took  him  out  for 
a  brake  test,  after  which  the  police  officer  told  him  that  his 
"brakes  weren't  so  good."  Schroeder  stated  that  he  had  tested 
the  brakes  at  Western  Scientific  on  January  7,   and  for  a  safety 
sticker  on  January  27  at  a  safety  lane  at  Titestern  Scientific* 
On  cross-examination  by  counsel  for  the  Chicago  Surface  Lines 
Schroeder  testified  that  as  the  bus  traveled  down  Central 
avenue  it  was  straddling  the  lane  that  divides  the  southbound 
drives,  and  that  as  he  proceeded  behind  the  trolley  bus,  a 
little  to  the  left  thereof,  he  could  see  up  ahead  of  the  bus, 
which  stopped  at  its  regular  stopping  place;  that  he  slowed 
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down  to  ten  miles  when  he  saw  the  bus  swing  over,  and  then 

started  to  pass  the  bus;  that  there  were  no  people  crossing 

in  front  of  the  bus  when  he  honked  his  horn,  and  the  bus 

was  standing  still  as  he  passed  it.  On  cross-examination  by 

plaintiff's  counsel,  he  stated  that  he  sounded  his  horn 

because  the  bus  stopped;  that  he  knew  it  was  discharging 

passengers,  but  did  not  know  that  school  children  were  in  the 

habit  of  getting  off  at  that  corner;  that  he  knew  there  was  a 

playground  there,  but  not  that  there  was  a  sign  reading 

I 
"Playground.  Children  crossing, n  He  testified  that  he  had 

passed  this  intersection  hundreds  of  time  before.  He  ad- 
mitted that  at  a  prior  deposition  he  had  answered  that  at  the 
time  of  the  brake  test  the  policeman  said  to  him,  "Well,  that 
ain't  so  hot,"  and  that  he  replied,  "!7ell,  you  are  allowed 
twenty-five  feet  to  stop,  ain't  you?*  and  that  the  policeman 
had  answered,  "Yes,  but  you  took  forty  feet." 

Charles  Olson,  a  witness  called  on  behalf  of  Lauterbach 
Coal  and  Ice  Company,  testified  that  he  had  a  newspaper  stand 
on  the  southeast  corner  of  Central  avenue  and  Harrison  street^ 
and  saw  the  accident;  that  he  was  looking  across  the  street 
at  the  people  getting  off  the  bus,  and  he  observed  two  boys 
and  a  lady  alighting;  that  "a  young  boy  got  off  first,  and  at 
that  time  the  lights  were  green  for  traffic  on  Central  avenue"; 
that  he  observed  a  coal  truck  coming  south  behind  the  bus,  with 
no  other  traffic  on  the  street  at  that  time;  that  "the  boy  who 
got  off  first  jumped  onto  the  sidewalk,  ran  around  the  bus,  and 
ran  across  the  street"  when  the  lights  were  green  for  north 
and  south  traffic;  that  the  truck  was  behind  the  bus  and  turned 
out  a  little  to  go  ahead;  that  the  second  boy  tried  to  run 
along  Central  avenue,  but  a  lady  getting  off  grabbed  the  second 
boy  and  held  him  back;  that  the  first  boy  ran  Into  the  right 
side  of  the  truck;  that  the  feeder  bus  did  not  move  at  all; 
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and  that  the  truck  came  to  a  stop  in  the  center  of  Harrison 
street,  still  facing  south. 

Walter  Abraham,  called  as  a  witness  on  behalf  of  the 
Chicago  Surface  Linos,  testified  that  he  was  the  driver  of  1 
the  bus  involved;  that  when  he  approached  Harrison  street, 


he  had  about  15  passengers;  that  when  he  was  about  25  feet 

from  Harrison  street  the  lights  were  redj  that  as  he  slowed 

- 

his  bus  and  headed  to  a  stop,  the  lights  changed  to  green  for 
north  and  south  traffic;  that  after  he  stopped,  people  left 
through  the  rear  and  front  doors;  that  plaintiff,  who  was  the 
first  to  get  off,  ran  around  the  stop  light  in  a  half  circle 
in  front  of  his  bus  and  into  the  side  of  a  coal  truck  going 
south;  that  as  he  saw  him  run,  he  looked  in  his  rear- view 
mirror,  noticed  the  truck,  heard  a  horn  and  saw  the  boy  come 
in  contact  with  the  right  rear  of  the  truck. 

On  cross-examination  both  plaintiff  and  his  friend  had 
testified  that  plaintiff  did  not  run  when  crossing  Central 
avenue,  but  accelerated  his  pace  because,  as  plaintiff  testi- 
fied, the  bus  had  started  and  he  had  to  walk  faster  in  order 
to  clear  it.  When  called  for  rebuttal,  plaintiff  testified 
that  he  did  not  hear  a  horn  at  any  time  before  the  occurrence. 

We  have  narrated  the  foregoing  evidence  with  respect 
to  the  salient  facts  in  some  detail  to  show  that  the  material 
issues  of  fact  and  the  proof  relating  thereto  were  close  and 
conflicting,  thus  making  it  extremely  important  that  the  i»- 
structions  to  the  ;jury  be  accurate,  free  ©f  all  error  calculated 
to  asLslttii  the  jury,  and  a  correct  statement  of  the  law  appli- 
cable to  the  issues  involved.  ( McLaren  y ,,.  Byrd «  Inc . .  296  111. 
App.  345 j  Lavander  v.  Chicago  Cifr  R7.  Cp.f  296  111.  284;  Stasias 
7.  WaskowP  250  111.  App.  364;  .'illiams  v.  Pennsylvania  Railroad 
Go»*  235  111.  App.  49;  and  Peters  v.  ISadlgan.  262  111,  App.  417.) 
It  is  urged  by  plaintiff  as  the  sole  ground  for  reversal  that  ifi 
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charging  the  jury  by  means  of  the  instructions  tendered  by 
the  defendants,  the  court  misstated  the  law  as  to  the 
material  issues  involved,  both  in  individual  instructions 
and  in  those  given  in  groups  purporting  to  cover  a  common 
subject,  thus  constituting  prejudicial,  reversible  error  and 
depriving  plaintiff  of  a  fair  trial* 

Criticism  is  made  of  several  instructions  touching 
upon  the  question  of  contributory  negligence.  At  the  time 
of  the  accident  plaintiff  was  13  years  of  age,  and  under  the 
law  of  this  state  the  degree  of  care  imposed  upon  him  at  that 
age  was  not  the  same  as  the  degree  of  care  that  the  law  im- 
poses upon  an  adult.  This  principle  grows  out  of  the 
common-law  rule  that  a  child  under  the  age  of  seven  years 
was  conclusively  presumed  not  responsible  for  his  actsj  but 
between  the  ages  of  seven  and  fourteen  years,  although  still 
so  presumed  to  be  not  responsible,  the  presumption  might  be 
overoome  by  proof  of  the  intelligence,  capacity  and  exper- 
ience of  the  child  for  one  of  his  age.  Based  upon  this 
premise,  there  has  been  evolved  the  rule  that  so  far  as 
the  issue  of  contributory  negligence  is  concerned,  a  minor 
under  the  age  of  14  years,  as  a  plaintiff,  must  prove  as  one 
of  the  elements  of  his  case,  that  he  was  exercising  that 
degree  of  care  for  his  own  safety  that  a  boy  of  his  age,  in- 
telligence, capacity  and  experience  would  exercise  under  the 
same  or  similar  circumstances  surrounding  him  before  and  at 
the  time  of  the  occurrence.  (  ,'olczek  v. ,  Public  Gervlce  Co.f 
342  111.  482;  Ilaskallunas  v.  G.  &  W.  I.  R.  R.  Co..  313 
OBU  142j  L.  E.  &  W.  R.  R«  Co.  V.  Klinkrath.  227  111. 
439.)  In  considering  instructions  advising  the  jury  of 
this  rule  of  law,  the  courts  have  required  a  strict  com- 
pliance with  the  foregoing  principles.  Thus,  in  Hughes  v. 
Medendorp),  294  111.  App.  424,  one  of  the  instructions  charged 
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the  jury  that  the  burden  of  proof  was  on  the  plaintiff  to 
show  that  his  intestate,  a  minor  aged  13,  "was  not  guilty  of 
any  negligence  whatever  that  in  any  way  proximately  contri- 
buted to  the  injury,"  ending  in  directory  language.  In  dis- 
cussing the  doctrine  involved  and  holding  that  the  giving  of 
such  instruction  was  reversible  error,  the  court  said  that 
"in  this  case  the  plaintiff  was  only  required  to  prove  by 
a  preponderance  of  the  evidence  that  at  and  just  before  the 
time  in  question  plaintiff's  intestate  was  exercising  that 
degree  of  care  that  a  boy  of  his  age,  intelligence,  capacity 
and  experience  would  exercise  under  the  sane  or  similar  cir- 
cumstances," and  that  "this  instruction  was  erroneous  because 
it  held  plaintiff »s  intestate  to  a  higher  degree  of  care  than 
is  required  by  the  laws  in  this  State,"  and  in  considering 
another  instruction  on  contributory  negligence  the  court 
stated  that  it  was  erroneous  "in  that  it  fails  to  inform  the 
jury  that  they  must  further  believe  from  the  evidence,  in  so 
doing  he  was  not  exercising  that  degree  of  care  that  a  boy  of 
his  age,  intelligence  and  experience  would  exercise  under  the 
same  or  similar  circumstances  surrounding  plaintiff's  intestate 
at  the  time  in  question."  The  courts  have  gone  even  further 
than  this  in  holding  that  where  an  attempt  is  made  to  limit 
the  definition  ©f  contributory  negligence  within  the  rule  dis- 
cussed by  language  restricting  the  exercise  of  ordinary  care  to 
that  of  a  child  of  the  age,  intelligence,  capacity  and  exper- 
ience of  the  minor  plaintiff,  the  omission  of  one  of  those 
elements  from  the  instructions  constitutes  reversible  errort 
Thus,  in  Cassens  v,  TlllbergT  294  111,  App,  168,  the  court  la 
discussing  instructions  which  omitted  the  element  of  "exper- 
ience," held  the  instructions  to  be  reversible  error  on  the 
ground  that  that  one  element  was  a  component  part  of  the 
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standard  of  ©are  that  the  law  imposed  on  a  minor,  and  that 
its  omission  from  the  instruction  imposed  a  higher  degree 
of  care  on  the  minor  plaintiff*  See  also  to  the  same  effect 
JffUltg  t.i^ALl.ft)  fm  fflfc)  234  111.  619,  and  fc  E«  |  f,, 
R«  R.  Co.  v,  Klinkrath.  227  111.  4-39.  In  connection  with 
instructions  of  this  kind  it  has  also  been  held  that  even 
though  other  instructions  in  the  series,  whether  given  by 
plaintiff  or  defendant,  correctly  defined  the  obligations  of 
the  plaintiff,  nevertheless  such  instructions  could  not  cure 
an  error  in  defendant's  instructions  because  the  jury  would 
thereby  be  given  two  statements  of  the  law  applicable,  one  of 
which  was  correct  and  the  other  incorrect,  so  that  it  could 
not  be  determined  which  one  in  fact  the  jury  followed,  or 
whether  the  jury  was  able  to  determine  which  one  to  follow. 
Fowler  v«  C.  &  E«  I.  R. R.  Co.,  supra t  and  Gas sens  v.  Jillbergf 
supra.  It  would  therefore  follow  that  an  instruction  or  a 
series  of  Instructions  which  Imposes  upon  the  plaintiff  the 
duty  ©f  exercising  a  higher  degree  of  care  than  is  required  by 
law  to  be  exercised  by  a  child  of  his  age,  or  which  required 
him  to  exercise  the  same  degree  of  care  for  his  safety  as  is 
required  of  an  adult,  without  limitation,  does  not  correctly 
state  the  law  and  constitutes  prejudicial  error.  Plaintiff 
contends  that  in  this  proceeding  there  were  four  particular 
instructions  tendered  by  the  respective  defendants  purporting 
to  deal  with  the  question  of  contributory  negligence  of 
plaintiff,  each  of  which  directed  a  verdict  either  as  to  the 
ultimate,  question  of  liability  or  the  issue  of  contributory 
negligence.  The  instructions  criticised  are  numbered  11,  13, 
20  and  36,  In  the  first  part  of  instruction  No.  11,  which 
informs  the  jury  as  to  the  duty  imposed  by  law  on  this  minor 
plaintiff,  the  court  tells  the  jurors  that  if  they  believe 
from  the  evidence  that  on  the  occasion  in  question  a  person 
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in  the  exercise  of  ordinary  care,  without  limiting  the  de- 
finition of  ordinary  care  to  the  requirement  of  the  degree 
of  care  that  would  be  exercised  by  a  person  of  the  age, 
experience,  capacity  and  intelligence  of  the  minor  plain- 
tiff, would  have  used  his  sense  of  sight,  etc.,  then  they 
must  find  that  he  was  not  in  the  exercise  of  ordinary  care 
for  one  of  his  age,  capacity,  intelligence  and  experience 
at  the  time  that  he  was  injured.  That  part  of  instruction 
Ro#  11  imposes  upon  plaintiff  the  same  standard  of  ©are 
that  the  law  imposes  upon  an  adult  and  does  not  limit  the 
application  of  ordinary  care  to  that  required  ©f  a  minor 
under  the  age  of  14  years,  but  uses  the  term  "exercise  of 
ordinary  care"  in  its  broadest  sense,  without  limitation  of 
any  kind,  and  then  proceeds  to  advise  the  jury  that  failure 
upon  the  minor  plaintiff's  part  to  exercise  the  degree  ©f 
ordinary  care  for  his  own  safety  which,  within  the  definition 
given,  is  the  same  duty  imposed  upon  an  adult,  is,  under  the 
law,  such  conduct  on  his  part  as  leads  to  the  conclusion  that 
they  must  find  that  he  was  not  in  the  exercise  of  ordinary 
care  for  one  of  his  age,  capacity,  intelligence  and  experience 
at  the  time  he  was  injured.  In  other  words,  the  instruction 
as  given  directs  the  jury  to  determine  and  judge  the  conduct 
of  plaintiff  by  the  standard  of  duty  imposed  upon  an  adult, 
and  further  directs  them  to  find  that  the  failure  of  the 
minor  plaintiff  to  exercise  the  degree  of  care  or  to  perform 
the  duty  within  the  standard  imposed  upon  adults,  constitutes 
contributory  negligence  as  a  matter  of  law  for  one  who  is  a 
minor.  Of  course  the  directory  part  of  the  instruction  con- 
tains language  of  limitation  as  to  the  proper  requirements, 
but  the  language  of  limitation  is  nowhere  contained  in  the 
part  of  the  instruction  that  defines  the  obligation  and  duty 
Imposed  upon  the  plaintiff  as  a  guide  in  judging  the  conduct 
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of  plaintiff  before  the  jury  reach  their  decision  under  the 

language  of  direction  contained  in  the  instruction* 

Instruction  :.o,  20  is  subject  to  similar  criticism. 
The  first  sentence  minimizes  the  duty  of  defendants  by  com- 
parison with  the  obligation  or  duty  on  the  part  of  the 
plaintiff  in  that  it  limits  the  obligation  of  the  adult  and 
corporate  defendants  for  the  safety  of  the  plaintiff  to  the 
same  obligation  or  duty  that  is  imposed  upon  the  minor  plain- 
tiff* It  also  contains  a  statement,  in  discussing  the  duty  of 
motorists  and  pedestrians,  that  "each  must  exercise  the  care 
that  an  ordinary  prudent  person  v/ould  exercise  under  the 
same  or  similar  circumstances,"  thus  imposing  the  same  duty 
on  the  minor  plaintiff  as  is  imposed  upon  the  adult  or  cor- 
porate defendants,  without  limiting  the  duty  imposed  on 
plaintiff  to  the  exercise  of  that  degree  of  care  that  should 
be  exercised  for  his  own  safety  by  one  of  his  age,  capacity, 
intelligence  and  experience,  and  fails  to  differentiate 
between  the  varying  duties  imposed  upon  the  adult  or  corporate 
defendants  and  the  minor  plaintiff  so  far  as  the  exercise  of 
ordinary  care  la  concerned.  The  final  sentence  and  directory 
part  of  the  instruction  is  subject  to  the  same  criticism*  The 
effect  of  the  instruction  is  that  it  imposes  upon  plaintiff  a 
higher  degree  of  care  than  is  imposed  by  law  and  minimizes  the 
duty  of  defendants  to  a  lower  degree  of  care  than  the  law 
requires.  At  best  it  states  a  double  standard  of  care  on  the 
part  of  plaintiff,  without  informing  the  jury  as  to  which 
standard  of  care  it  is  to  invoke  in  judging  his  conduct,  so 
that  it  cannot  be  determined  by  what  standard  of  car©  the 
Jury  reached  its  final  decision* 

Instruction  No*  13  advises  the  jury  of  the  force  and 
effect  of  a  statute  controlling  traffic-signal  lights.  It  is 
a  lengthy  instruction  and  purports  to  direct  a  verdict  in 


'  i 

-  . 

...  ^ 

-         ■  ■  j    '         3  no 

','■■•• 

.  •    ; 

■    i     , 
.'J  qj   i 
a  tliiatalq  n  J   ax  no  J:. 

^  ■.  .    '  : 

'■  .' 

%  tBtS.  .89 

X  « 

■ 


-14- 

favor  of  defendants  on  the  basis  of  the  state  of  the  traffic 
signals,  and  concludes  with  the  direction  to  the  Jury,  "and 
if  you  further  find  that  plaintiff  saw,  or  in  the  exercise  of 
ordinary  care  should  have  known  that  if  he  crossed  said 
intersection  he  would  come  into  collision  with  defendant's 
automobile  truck. "  This  instruction  definitely  imposes  upon 
plaintiff  the  obligation  of  exercising  ordinary  eare  without 
limitation,  within  the  same  standard  that  is  imposed  upon 
adults,  since  it  does  not  contain  any  language  limiting  the 
requirement  of  ordinary  eare  on  his  part  to  that  required  of 
a  child  of  his  age,  capacity,  intelligence  and  experience* 
This  instruction,  which  undertakes  to  determine  the  issue  of 
right-of-way  as  between  the  plaintiff  and  defendants  and  which, 
on  the  basis  of  the  language  therein  contained,  directs  the 
jury  to  find  that  defendants  had  the  right-of-way,  incorrectly 
states  the  law,  even  more  so  than  the  two  foregoing  instructions, 
and  imposes  upon  plaintiff  a  duty  far  beyond  the  requirements 
of  the  law  so  far  as  the  obligation  of  exercising  care  for  his 
own  safety  where  one  of  his  status  is  concerned. 

The  beginning  of  instruction  Ho.  36  reads  as  follows: 
"It  is  contended  by  the  defendants  that  plaintiff  was  of  such 
a  mature  age  that,  though  a  minor,  he  had  such  capacity,  in- 
telligence, experience  and  discretion  as  are  ordinarily 
possessed  of  an  adult";  then  proceeds  to  tell  the  jury  that  if 
they  believe  from  the  evidence  that  plaintiff  was  of  such 
maturity,  although  a  minor,  as  required  him  to  exercise  the 
care  ordinarily  to  be  expected  of  an  adult,  then  the  fact 
that  he  was  a  minor  is  of  no  consequence  in  determining  the 
question  of  his  exercise  of  ordinary  care,  and  then  proceeds 
to  charge  that  if  they  should  find  that  plaintiff  was  not  of 
such  maturity,  they  should  take  into  consideration  in  deter- 
mining the  degree  of  care  to  be  exercised  by  him,  his  age, 
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capacity, intelligence,  knowledge,  experience  and  discretion, 
and  concludes  with  the  statement:  ;,in  any  event  he  must  be 
held  to  the  exercise  of  such  care  as  would  reasonably  be  re- 
quired of  a  person  of  his  age,  capacity,  intelligence,  knowl- 
edge, experience  and  discretion,  as  you  find  them  from  the 
evidence^  **•,*  An  examination  of  this  instruction  indicates 
that  it  contains  the  suae  contention  which  defendants  jointly 
sought  to  advance  throughout  the  trial,  namely,  that  plaintiff 
had  the  maturity  of  an  adult,  and  which  they  sought  to  incul- 
cate in  the  minds  of  the  Jury  in  the  taking  of  evidence,  argu- 
ment of  counsel,  and  instructions,  and  when  rendered  to  the 
jury  through  the  voice  of  the  court,  it  was  highly  prejudicial. 
In  Williams  v.  Stearns,  256  111.  App,  425,  Lerctte  v.  Davis . 
225  IH«  App,  93,  and  Brewster  v.  Rockford  Pub.  Service  Co.* 
257  111*  App.  182,  such  instructions  presented  in  the  form  of 
an  argument,  were  held  erroneous,  prejudicial  and  reversible. 
The  rule  of  law  in  this  state  is  too  well  settled  to  require 
further  comment  that  a  boy  of  plaintiff's  age  is  required  to 
exercise  that  degree  of  care  that  a  child  of  his  age,  capacity, 
intelligence  and  experience  would  exercise,  and  it  is  for  the 
jury,  within  this  principle  of  law,  to  determine  whether  the 
capacity,  intelligence  and  experience  of  the  minor  child  is 
such  that  he  should  exercise  a  greater  degree  of  care  than 
another  child  of  his  age.  It  is  not  for  the  court,  however, 
to  tell  the  jury  what  the  contention  of  the  defendants  is 
with  reference  thereto,  or  that  if  the  contention  be  believed 
by  the  jury,  then  they  should  regard  plaintiff  the  same  as  an 
adult.  The  vice  of  this  instruction  is  that  it  attempts  to 
emphasize  the  argument  made  by  defendants  throughout  the  trial, 
and  to  create  in  the  minds  of  the  jury  the  impression  sought 
to  be  conveyed. 

Criticism  is  also  leveled  at  instruction  No.  14,  dealing 
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ivith  the-  comparative  negligence  of  plaintiff  and  defendant. 
It  begins  by  instructing  the  jury  "that  even  though  you  be- 
lieve that  the  defendant  was  negligent,  nevertheless  you  may  aot 
find  the  defendant  guilty  unless  you  believe  that  a  preponder- 
ance or  greater  weight  of  the  evidence  shows  that  the  plaintiff 
was  not  guilty  of  any  negligence,  for  one  of  his  age,  capacity, 
intelligence  and  experience,  which  proximately  contributed  in 
any  degree  to  the  happening  of  the  accident"]  the  Jury  are  then 
advised  that  they  may  not  compare  the  negligence,  if  any,  of 
the  defendant  with  the  negligence,  if  any,  of  the  plaintiff, 
and  they  are  then  charged  that  "if  you  believe  from  the  evi- 
dence that  the  plaintiff  did  anything  which  an  ordinarily 
prudent  person  for  one  of  his  age,  capacity,  intelligence 
and  experience,  would  not  have  done  under  the  same  or  similar 
circumstances,  and  that  such  action  or  lack  of  action  proxi- 
mately contributed  to  th©  happening  of  the  accident,  then  you 
must  find  tfc.3  defendant  not  guilty."  This  charge  in  substance 
instructs  the  jury  that  slight  negligence,  as  distinguished 
from  ordinary  negligence,  would  bar  a  recovery,  and  imposes 
upon  plaintiff  the  burden  of  showing  that  he  was  not  guilty  of 
"any  negligence"  which  proximately  contributed  ;'in  any  degree" 
to  the  happening  of  the  accident,  and  concludes  by  advising  the 
jury  that  if  they  believe  that  plaintiff  "did  anything  which 
an  ordinarily  prudent  person  **»  would  not  have  done,"  then 
they  must  find  the  defendant  not  guilty.  This  language  maxi- 
mizes the  duty  of  plaintiff  and  imposes  upon  him  a  greater 
degree  of  care  than  the  law  requires .  It  was  so  held  in 
C«  &  E.  I»  I,  R.  Go.  v.  Randolph.  199  111.  126,  wherein  the 
court  said  that  "Slight  negligence  is  not  incompatible  with 
due  and  ordinary  care,  and  if  one  has  proceeded  with  ordinary 
care,  though  slightly  negligent,  he  has  observed  the  degree 
of  care  required  by  law,"  citing  L.  S.  &  11.  S.  Ry.  Co.  V. 
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Hessions^,  151  111.  546,  and  Chicago  City  Ry.  Co.  v.  Dlnsmoref 
162  111.  653.  The  effect  of  this  instruction  was  to  impose 
the  duty  on  plaintiff  of  showing  not  only  that  he  had  exercised 
the  degree  of  care  for  his  own  safety  that  a  person  of  his  age, 
capacity,  intelligence  and  experience  would  exercise,  but  in 
addition  thereto,  the  burden  of  shoxving  that  he  was  not  guilty 
of  any  negligence  proximately  contributing  in  any  degree  to 
the  accident.  Such  requirement  goes  far  beyond  that  which  the 
law  imposes  upon  him,  and  within  the  scope  of  this  instruction 
the  jury  would  be  warranted  in  finding  plaintiff  guilty  of  con- 
tributory negligence  on  the  basis  of  slight  negligence  on  his 
part  which  contributed  in  some  degree  to  the  happening  of  the 
accident,  although  within  the  definition  of  contributory  negli- 
gence under  the  law,  it  would  not  constitute  contributory  negli- 
gence, and  it  may  well  be  that  the  jury  took  this  view  of  the 
case  on  the  basis  of  the  misstatement  of  law  contained  in  the 
instruction,  which  was  directory  and  could  not  be  cured  by  any 
other  instruction  ia  the  series.  Adamsen  v.  Magneliaf  286  111, 
App.  412. 

One  of  defendant  Lauterbach's  instructions,  No.  13,  was 
clearly  directory  in  nature  as  to  the  ultimate  and  real  issue 
Involved  In  the  case,  that  is,  as  to  who  had  the  right-of-way 
under  the  stop-light  statute.  By  its  language  the  instruction, 
as  it  states  the  law,  determines  the  ultimate  issue  of  right-of- 
way  on  the  single  factor  as  to  whether  the  light  was  green  at 
the  time  that  defendant  was  driving  his  automobile  truck  south 
at  or  near  the  intersection,  and  directs  a  verdict  if,  under 
such  circumstances,  plaintiff  saw  or  should  have  known  that 
unless  he  yielded  the  right-of-way  there  would  be  a  collision. 
We  had  occasion  to  consider  the  question  of  the  right-of-way  at 
intersections  regulated  by  stop-and-go  lights  in  Hahan  v.  uichard- 
son.  284  111.  App,  493,  Mr.  Justice  Scanlan,  speaking  for  the 
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court,  made  an  exhaustive  review  of  the  type  of  situation 
that  is  involved  in  the  instant  case,  with  the  conclusion 
that  one  entering  a  street  intersection  under  the  direction 
of  the  traffic  light,  has  the  right-of-way,  that  it  continues 
until -he  reaches  the  other  side  of  the  street,  notwithstanding 
the  fact  that  the  color  of  the  traffic  lights  may  have  changed 
during  his  crossing,  and  that  the  one  first  entering  has  the 
right  to  presume  that  he  can  pass  over  the  intersection  in 
safety  and  that  traffic  approaching  the  intersection  would 
give  him  the  opportunity  to  complete  his  crossing ,  In  Landess 
v„  jfahfoffj,  295  111,  App,  498,  the  court  held  that  a  "go" 
signal  at  an  Intersection  is  a  qualified  permission  to  proceed 
lawfully  and  carefully,  and  confers  no  authority  on  the 
motorist  receiving  the  signal  to  proceed  across  the  inter- 
section regardless  of  other  persons  or  other  vehicles  already 
within  the  intersection,  Cahill  v.  Cuminings,  322  111,  App, 
662,  is  to  the  same  effect.  In  futtle  v.  Checker  Taxi  Co.. 
274  111,  App,  525*  a  case  also  involving  a  pedestrian  struck 
and  injured  by  a  motorist,  the  court  held  that  an  instruction 
given  for  the  defendants  was  objectionable  in  that  it  in  effect 
told  the  jury  that  if  plaintiff  did  not  yield  the  right-of-way 
to  defendants'  cab  and  because  of  this  was  injured,  she  could 
not  recover.  The  court  added  that  such  a  charge  ignores  the 
rule  that  both  pedestrians  and  drivers  of  automobiles  on  the 
public  streets  are  required  by  law  to  use  care  t©  avert  acci- 
dents, and  went  on  to  say  that  motorists  must  use  ordinary 
care  for  the  safety  of  pedestrians.  As  worded,  the  instruction 

m  the  case  at  bar  made  the  entire  question  of  the  right-of-way 
depend  upon 
igfrBPttaab%  the  single  factor  of  the  color  of  the  lights 

while  defendant  was  driving  his  truck  south  on  Central  avenue, 
without  regard  to  the  circumstances  under  which  plaintiff 
entered  the  intersection,  and  under  the  clearly  established 
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rule  in  this  state  such  an  instruction  is  so  erroneous  and 

prejudicial  as  to  require  reversal. 

Instruction  la.  11  of  the  Lauterbaeh  Goal  and  Ice 
Company,  directory  in  nature  as  to  the  issue  of  contributory 
negligence,  ignored  entirely  the  principal  issue  of  who  had 
the  right-of-way  under  the  stop-light  statute.  7/1  thin  the 
law  stated  in  this  instruction,  even  if  plaintiff  by  reason 
of  the  circumstances  involved,  was  under  the  facts  entitled 
to  the  right-of-way  to  complete  his  crossing  of  the  inter- 
section, this  instruction  authorized  the  jury  to  disregard 
his  right-of-way  and  to  impose  upon  him  the  duty  of  antici- 
pating a  violation  thereof  or  negligence  on  the  part  of  the 
Lauterbaeh  Coal  and  Ice  Company,  Such  is  not  the  law*  Plain- 
tiff had  a  right  to  assume  that  other  persons  approaching  the 
intersection  would  observe  the  law  and  respect  his  right-of- 
way  if  he  was  entitled  to  it.  Cahill  v.  Cunuaings,  322  111. 
App.  662;  Salmon  v.  :Yilsonf  227  HI.  App.  286;  and  Twiddle  v. 
Manager,  2$#  111.  App.  68. 

It  would  unduly  extend  this  already  lengthy  opinion  to 
discuss  other  instructions  at  which  criticism  is  leveled.  Te 
think  we  have  sufficiently  indicated  herein  that  several  of 
the  instructions  tendered  by  defendants  and  given  by  the  court 
incorrectly  stated  the  law,  or  stated  a  double  standard  of 
care,  or  were  so  argumentative  as  to  be  prejudicial,  and  when 
it  appears,  as  in  this  case,  that  the  total  number  of  instruc- 
tions given  at  the  request  of  both  the  defendants  is  out  of 
proportion  to  the  plain  and  simple  issues  involved,  constantly 
repeating  to  the  jury  propositions  of  law  favorable  to  the 
defendants  and  containing  in  some  instances  incorrect  state- 
ments of  the  law  imposing  a  greater  burden  on  the  plaintiff 

than  the  law  required,  it  is  easily  conceivable  that  the 
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errors  committed  produced  the  verdict  and  judgment  from 

which  plaintiff  appeal s. 

We  have  reached  the  conclusion  that  the  ends  of 

justice  will  be  best  served  by  a  retrial  of  the  case. 

The  judgment  of  the  superior  court  is  therefore  reversed, 

and  the  cause  remanded  for  retrial. 

JUDGMENT  REVERSED  &XB  CAUSE 
REMANDED  FOR  RETRIAL. 

Scanlan  and  Sullivan,  JJ.,  concur. 
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JOHN  H.  CHATZ,  Trustee  In  )       O  6>  A  Y     il 

Bankruptcy  of  the  Estate  of  )       tS  #V  c^   JL  •■/*• 

John  W*  Eight,  Bankrupt, 

(Plaintiff)     Appellee, 
v. 
EDWARD  I.  BLOOM  et  al., 

■Defendants. 


APPEAL  FROM  CIRCUIT 
coons  OT  COOK  ?CTJNTY, 


HWARD  I,  BLOOM, 

(Defendant)  Appellant • 

MR,  JUSTICE  SCAHLAN  DELIVERED  THE  OPBJION  OF  THE  COURT, 
Plaintiff,  as  trustee  in  bankruptcy  of  the  estate 
of  John  W,  Eight,  bankrupt,  sued  to  recover  that  portion 
of  a  licensed  insurance  agent's  earned  commissions  which 
were  rebated  and  paid  over  by  the  insurance  agent,  John 
W.  Hight,  to  the  insured,  the  defendant,  on  the  purchase 
by  him  of  ,$100,000  of  life  insurance  on  his  life,  which 
rebate  plaintiff  claimed  was  in  direct  violation  of  the 
"Anti-rebate"  provision  of  the  Insurance  statute  as  it  was 
in  effect  in  1935  and  1936.  Upon  a  trial  by  the  court 
without  a  jury  there  was  a  finding  and  judgment  in  favor 
of  plaintiff  and  against  defendant  in  the  amount  of 
$2,892.37,  Defendant  appeals. 

This  is  the  second  time  this  cause  has  been  before 
us  (see  Chatz  v.  Bloomf  322  111,  App.  43£).  Upon  the  first 
hearing  the  trial  court  sustained  defendant's  motion  to 
strike  plaintiff's  amended  complaint  and  dismissed  the  suit 
as  to  defendant.  Plaintiff  appealed.  We  reversed  the 
judgment  order  and  remanded  the  cause  with  directions  to 
overrule  defendant's  motion  to  strike  and  to  enter  a  rule 
on  defendant  to  answer  plaintiff's  amended  complaint,  «-hile 
the  pleadings  are  fully  set  forth  in  our  opinion  upon  the 
first  appeal,  we  deem  it  advisable  to  again  state  them  in 
order  that  the  nature  of  plaintiff's  claim  and  the  defense 
then  interposed  may  be  made  clear! 

Count  I  of  the  amended  complaint  alleged,  in  substance^ 
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that  on  August  26,  1937*  John  I,  Hight  filed  his  voluntary 
petition  for  adjudication  in  bankruptcy  in  the  united  States 
District  Court,  at  Chicago,  and  that  he  was  adjudicated  a 
bankrupt  on  the  same  day;  that  shortly  thereafter,  at  the 
first  meeting  of  creditors,  plaintiff  was  duly  elected  the 
trustee  of  the  bankrupt's  estate,  and  qualified  by  filing 
his  bond  as  required  by  law,  and  that  he  was  still  acting 
as  such  trustee;  that  pursuant  to  the  Federal  Bankruptcy 
Act,  the  right  of  action  belonged  to  and  was  vested  in  him 
as  such  trustee;  that  for  several  years  prior  to  the  filing 
of  his  petition  in  bankruptcy,  the  bankrupt  had  been  duly 
licensed  and  was  regularly  engaged  in  the  business  of  selling 
life  insurance  in  Illinois;  that  in  August,  193?,  he  took 
applications  from  defendant  Edward  I»   Bloom  for  the  purchase 
by  defendant  of  ordinary  life  insurance  on  his  life,  in  the 
total  principal  sum  of  $100,000,  of  which  $50,000  was  pur- 
chased from  The  Mutual  Life  Insurance  Co#  of  New  York,  and 
$50,000  Y/as  purchased  from  the  Hew  England  Mutual  Life 
Insurance  Co#  of  Boston,  Massachusetts;  that  the  respective 
insurance  policies  were  issued  during  September  and  October, 
1935;  that  at  the  time  the  respective  applications  were 
placed  by  defendant  with  the  bankrupt,  they  entered  into  an 
unlawful  and  fraudulent  agreement  which  provided  that  the 
bankrupt  would  rebate  and  pay  over  to  defendant  one-half  of 
the  earned  initial  commissions  which  the  bankrupt  would  re- 
ceive from  the  insurance  companies,  on  the  sale  of  said 
policies;  that  in  addition  thereto  i^  was  agreed  that  the 
bankrupt  would  rebate  and  pay  over  to  defendant  all  of  the 
renewal  commissions  to  be  subsequently  earned  by  the  bankrupt 
on  premiums  which  defendant  would  thereafter  pay  on  said 
insurance  policies;  that  these  arrangements  and  agreements 
were  illegal  and  void,  against  public  policy,  and  contrary 
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to  the  statute  of  Illinois,  and  were  likewise  contrary  to 
the  statutes  of  the  States  of  New  York  and  Hassachusetts, 
where  said  respective  insurance  policies  were  issuedj  that 
the  first  year's  premiums  on  the  policies  issued  to  defendant 
by  The  Mutual  Life  Insurance  Company  of  New  York  amounted  to 
$3>342,  and  the  bankrupt's  earned  initial  commission  thereon 
of  5%,   was  $1,838,105  that  the  first  year's  premiums  on  the 
policies  issued  to  defendant  by  the  New  England  Mutual  Life 
Insurance  Company  of  Boston  amounted  to  $3,210,  of  which  the 
bankrupt's  earned  initial  commission  thereon  of  %%  amounted 
to  $l,6o5j  that  defendant  paid  the  premiums  on  all  of  said 
policies  on  or  about  October  21,  1935,  on  which  date  the 
bankrupt  received  payment  of  the  aforesaid  respective  commissions, 
and  on  the  same  day  the  bankrupt  paid  over  to  defendant  the  sum  of 
$1,721,  representing  one-half  of  said  earned  commissions,  which 
payment  was  made  pursuant  to  said  unlawful  and  fraudulent  agree- 
mentj  that  on  November  14,  1936,  the  bankrupt  paid  over  to  defend- 
ant the  total  sum  of  $411.15  as  illegal  and  fraudulent  rebates  of 
the  first  year's  renewal  commissions  earned  by  the  bankrupt  on 
renewal  premiums  paid  by  defendant  on  said  policies 5  that  the 
amount  sued  for  is  the  total  sum  of  $2,132.70,  with  statutory 
interest.   Count  IA.  of  the  amended  complaint  alleged  that  said 
sum  of  $2,132*70  was  paid  over  by  the  bankrupt  to  defendant  with- 
out any  legal,  valid  or  actual  consideration  therefor,  and  was 
therefore  recoverable  by  plaintiff  as  trustee  of  the  bankruptcy 

Defendant's  motion  to  strike  the  amended  complaint  averred, 
in  substanee,  that  plaintiff's  rights  are  derivative  and  no  greater 
or  different  than  the  rights  of  the  bankrupt,  and  that  plaintiff 
could  not  assert  in  the  suit  any  greater  or  different  rights  than 
the  bankrupt  had  or  has;  that  the  illegal  arrangement  had  been 
fully  executed,  and  that  at  the  time  that  the  rebate  payments 
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alleged  in  the  complaint  were  made  the  bankrupt  and  defendant 
Bloom  were  acting  illegally  and  in  pari  delicto,  and  therefore 
plaintiff  could  not  maintain  Ms  action:  as  to  count  IA  defend- 
ant averred  that  to  permit  a  recovery  by  plaintiff  would  be 
against  the  public  policy  of  the  State  of  Illinois;  that  the 
provisions  of  the  Federal  Bankruptcy  Act  are  inapplicable  to 
plaintiff's  right  to  maintain  his  action.  Defendant  further 
averred  that  there  was  a  consideration  and  justification  for 
such  rebating  because  of  the  purchase  by  him  from  the  bankrupt 
of  the  said  insurance  policies . 

Upon  the  first  appeal  defendant  contended:  "I,  Granting 
that  the  Trustee  has  the  rights  of  a  judgment  lien  creditor,  the 
bankruptcy  law  does  not  vest  in  him  any  greater  right  than  that 
possessed  by  the  bankrupt  to  recover  money  paid  out  by  the  bank- 
rupt almost  two  years  prior  to  the  bankruptcy  at  a  time  when 
the  bankrupt  must  be  deemed  te  be  solvent,"  "II«  The  rebating 
agreement  between  the  bankrupt  and  the  defendant  was  executed, 
and  the  parties  being  equally  at  fault,  neither  a  court  of 
equity  or  of  law  will  lend  its  powers  or  process  in  aid  of 
either  party,  but  will  leave  them  exactly  where  it  finds  them," 
"III.  There  is  no  rule  of  public  policy  in  the  State  of 
Illinois  which  is  sufficient  to  negative  the  rule  of  pari 
delicto  applicable  to  the  present  action."  l.'e  held,  after  a 
full  review  of  the  complaint  and  the  points  made  against  it, 
that  it  set  up  a  good  cause  of  action  against  defendant  and 
that  the  pari  delicto  rule  could  not  be  successfully  urged 
against  the  suit  of  the  trustee  in  bankruptcy, 

'Vhen  our  mandate  was  filed  in  the  Circuit  court  an  order 
was  entered  directing  defendant  to  answer  the  complaint,  and  in 
his  answer  defendant  admitted  that  John  W.  Hight,  the  bankrupt , 
Lad  been  regularly  engaged  in  the  business  of  selling  life 
insurance  for  several  years  prior  to  his  bankruptcy,  and  that 
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he  was  licensed  so  to  do  by  the  Department  of  Insurance  of 
the  State  of  Illinois;  denied,  the  receipt  of  any  moneys  from 
the  bankrupt,  and  pleaded  the  Statute  of  Limitations  in  bar  of 
the  action.  Our  opinion  was  filed  on  April  6,  1944,  and  the 
second  trial  started  November  1,  1944,  On  September  29,  1944, 
defendant  filed  a  "further  answer,"  in  which  he  alleged,  for. 
the  first  time,  that  he  had  a  right  to  receive  and  retain  the 
money  because  he  was  then  "engaged  in  the  business  of  an  insurance 
agent  in  the  City  of  Chicago  and  was  duly  licensed  as  such  under 
the  Licensing  Statutes  of  the  State  of  Illinois,,"  Plaintiff  filed 
a  reply,  in  which  lie  denied  tli&t  defendant  was  duly  engaged  In 
the  business  of  an  insurance  agent  in  the  City  of  Chicago;  denied 
that  he  was  duly  licensed  as  such  under  the  Licensing  Statutes 
of  the  State  of  Illinois;  denied  that  he  was  authorized  to  share 
in  any  coimuissions  earned  in  respect  of  the  policies  described 
in  the  complaint  or  that  he  could  legally  share  in  any  such 
commissions |  averred  that  defendant  did  not  then  or  at  any  other 
time  represent  or  take  applications  for  life  insurance  for  the 
insurance  companies  mentioned  In  the  complaint. 

The  principal  contention  of  defendant  is  that  "the 
transaction  between  Edward  I.  Bloom  and  John  W.  Hight  was  not 
a  rebate  but  merely  the  sharing  of  a  commission  between,  two 
parties  licensed  to  receive  it";  that  he  "was  licensed  as  an 
agent  and  as  a  broker  under  the  Illinois  law  at  the  time  the 
transaction  complained  of  took  place,"  and  "was  entitled  to 
such  share  of  the  commission  as  he  and  Hight  might  agree  upon„tt 
There  is  force  in  plaintiff's  argument  that  if  the  instant 
defense,  upon  which  defendant  now  practically  relies,  were  an 
honest  one  he  would  not  have  waited  until  a  short  time  prior  to 
the  second  trial  before  he  asserted  it;  that  he  would  have  made 
the  defense  when  he  filed  his  answer  to  the  complaint.  It  is 
an  affirmative  defense,  and  the  law  placed  the  burden  upon 
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c'efenclant  to  prove  It  by  a  preponderance  of  the  evidence.  In 
his  answer  he  admitted  that  for  several  years  prior  to  the 
filing  of  the  petition  in  bankruptcy  John  W.  Eight  had  been 
regularly  encaged  in  the  business  of  selling  life  insurance 
and  was  licensed  so  to  do  by  the  Department  of  Insurance  of 
the  State  of  Illinois.  He  admitted  that  Eight  was  duly 
authorized  to  take  applications  for  the  sale  of  life  insurance 
for  Mutual  Life  Insurance  Company  of  New  York  and  New  England 
Mutual  Life  Insurance  Company  of  Boston,  Massachusetts,  through 
their  respective  agencies,  and  that  he,  defendant,  "was  never 
connected  with  the  Mutual  Life  Insurance  Company  of  New  York 
or  the  New  England  Mutual  Life  Insurance  Company  of  Boston, 
Massachusetts."  Paragraph  563  of  the  Insurance  Act  (ch.  73, 
111.  Rev.  Stat.  1935)  reads: 

"Par.  563.  Agents  defined  -  Application  of  Act#] 
Section  1.  The  term  Agents'  as  used  in  this  Act  shall  include 
any  person,  partnership,  association  or  corporation,  who  is  a 
resident  of  this  State  or  which  is  organized  under  the  laws  of 
this  State  and  authorized  by  law  to  do  an  insurance  agency 
business  and  who  or  which  is  authorized  in  writing  by  any  in- 
surer lawfully  qualified  to  transact  business  in  this  State, 
to  solicit,  negotiate  or  effect  contracts  of  insurance,  in- 
cluding surety  and  fidelity  bonds,  directly  from  the  assured 
or  a  representative  of  the  assured  on  behalf  of  any  insurer. 

The  authority  to  issue  "an  agent's  certificate  of 
authority"  is  vested  by  the  Insurance  Act  in  "the  Director 
of  Trade  and  Commerce,"  and  he  is  authorized  to  issue  such 
certificate  "at  the  written  request  of  any  insurer  authorized 
by  law  to  transact  business  in  this  State."  The  following 
provisions  of  the  Act  (eh,  73,  111.  Rev.  Stat.  1935)  are 
also  pertinent* 
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"Par.  5&5»  Issuance  of  certificate  of  authority.] 
Sec.  3.  The  Director  of  Trade  and  Commerce  at  the  written 
request  of  any  insurer  authorized  by  law  to  transact  business 
in  this  State  shall  issue  such  agent's  certificate  of  authority 
to  a  person,  partnership,  association,  or  corporation  applying 
therefor,  who  or  which  is  trustworthy  and  is  competent  to 
transact  an  insurance  agency  business  in  such  manner  as  to 
safeguard  the  interests  of  the  insurer  and  the  public. 
Immediately  upon  receipt  of  an  application  for  a  certificate 
of  authority  by  the  director  of  Trade  and  Commerce,  he  shall 
issue  a  temporary  certificate  for  a  period  not  to  exceed  thirty 
(30)  days  in  order  that  the  applicant  may  qualify  under  the 
provisions  of  this  Act  as  hereinafter  provided." 

"Par.  566.  Application  -  Contents.]  Sec.  4,  Before 
any  agent's  certificate  of  authority  shall  be  issued  by  the 
Director  of  Trade  and  Commerce  there  must  be  filed  in  his 
office  a  written  application  therefor.  Ouch  application  shall 
be  in  the  form  prescribed  by  the  Director  of  Trade  and  Commerce 
and  must  set  forth: 

"(a)  The  name  and  address  of  the  applicant,  *  *  * 

"(b)  whether  any  certificate  of  authority  as  agent 
or  broker  has  been  Issued  or  refused  theretofore  by  the 
Director  of  Trade  and  Commerce  to  the  applicant,  *  *  • 

"(c)  The  business  in  which  the  applicant  has  been 
engaged  for  the  year  next  preceding  the  date  of  application, 
and,  if  employed  by  another,  the  name  and  address  of  such 
employer j 

"(d)  Such  information  as  the  Director  of  Trade  and 
Commerce  nay  require  of  applicants  to  enable  him  to  determine 
their  trustworthiness  and  competency  to  transact  the  insur- 
ance agency  business  in  such  manner  as  to  safeguard  the 
interests  of  the  insurer  and  the  public," 
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"Par.  5^67.  Applicant's  references.]  >'ec,  $>•  The 
applicant  siiall  be  vouched  for  by  two  reputable  citizens 
of  this  State  preferably  insurance  agents  or  insurance 
company  executives,  setting  forth: 

"(a)  That  the  applicant  is  personally  known  to  them; 

"(b)  That  the  applicant  has  had  experience  or  instruc- 
tion in  the  general  or  some  special  lines  of  insurance; 

"(c)  That  the  applicant  is  of  good  business  reputation 
and  is  worthy  of  a  certificate  of  authority; 

"(d)  That  the  applicant  proposes  to  engage  actively 
in  the  business  of  insurance." 

"Par.  $68.     Personal  examination,]  Sec,  6,  The 
Director  of  Trade  and  Commerce,  may,  whenever  in  his  judgment 
it  appears  necessary  or  advisable,  and  also  in  order  to  deter- 
mine the  trustworthiness  and  competency  of  such  applicant  for 
a  certificate  of  authority  or  for  the  renewal  of  a  certificate 
of  authority  to  transact  the  insurance  agency  business,  re- 
quire such  applicant  to  submit  to  a  personal  examination, 
either  oral  or  written,  which  shall  be  held  in  the  county 
in  which  the  applicant  resides  or  has  his  principal  place 
of  business," 

"Par.  569.  Application  to  be  signed  and  verified.] 
Sec,  7«  Except  as  otherwise  provided  in  this  section,  an 
application  for  an  agent's  certificate  of  authority  must  be 
signed  and  verified  by  the  applicant  and,  if  made  by  a 
partnership,  association  or  corporation  by  each  member, 
officer  or  director  thereof  to  be  authorized  thereby  to 
act  as  an  agent." 

Defendant  failed  to  offer  any  competent  proof  in 
support  of  his  affirmative  defense.  He  did  not  produce  the 
alleged  license  nor  a  certified  copy  of  such  license  from 
the  Director  of  Trade  and  Comaerce,  nor  did  he  show  that 
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an  application  for  a  license  in  Ms  behalf  had  been  made  by  a 
"principal,"  as  the  Insurance  statute  provides.  Over  the  ob- 
jection of  plaintiff  defendant  was  permitted  to  testify  that 
he  received  "from  the  Secretary  of  State  of  Illinois  a  license 
as  an  agent  in  the  State  of  Illinois  •  *  *  as  a  broker  *  •  * 
as  an  agent";  that  he  had  made  a  search  among  his  effects  for 
his  original  license  for  the  year  1935  and  that  he  was  unable 
to  find  it;  that  records  in  Ms  office  as  far  back  as  1935  had 
been  destroyed;  that  he  kept  Ms  records  for  four  years.  Defend- 
ant, in  the  trial  court,  made  no  effort  to  explain  how  the 
Secretary  of  State  of  Illinois  could  have  issued  him  a  license 
when  the  sole  jurisdiction  to  issue  such  license  was  lodged 
under  the  Insurance  Code  in  the  Director  of  Trade  and  Commerce, 
but  after  plaintiff,  in  Ms  brief  filed  in  this  court,  had 
shown  that  under  the  Insurance  Code  the  Director  of  Trade  and 
Commerce  had  the  sole  rijht  to  issue  a  license,  defendant's 
counsel,  in  the  reply  brief,  states  that  defendant's  testimony 
that  he  received  from  the  Secretary  of  State  of  Illinois  a 
license  was  made  through  inadvertence  due  to  the  fact  that 
he,  defendant's  counsel,  used  the  wrong  State  office  in  framing 
his  question  to  the  witness,  and  he  urges  that  in  our  consider- 
ation of  the  evidence  we  should  take  cognizance  of  the  mistake. 
There  are  facts  in  evidence  that  tend  to  cast  suspicion  upon 

the  instant  defense:  In  the  application  for  insurance  wMch 

Mutual 
defendant  made  to  the  New  England/Life  Insurance  Company,  he 

was  asked  to  state  Ms  occupation  and  he  replied,  "Real  Estate 

&  investments."  Two  months  later,  in  an  application  he  filed 

with  that  company  for  reinstatement  of  the  policies  he  gave 

the  same  answer.  In  the  application  he  placed  with  ttitual  Life 

Insurance  Company  of  New  York  he  gave  the  same  answer  to  the 

same  question,  and  in  response  to  a  further  question  as  to  Ms 

present  occupation  he  stated  that  he  was  an  "Executive";  to 
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a  further  question  as  to  whether  he  had  any  other  occupation 
he  answered,  "none."  In  the  agent* s  certificate  filed  by 
Eight  as  the  agent  and  broker  in  the  transaction  with  the  New 
England  Mutual  Life  Insurance  Company  of  Boston,  IJassaehusetts, 
Hight  stated  that  the  defendant  was  engaged  in  "Real  Estate  & 
Real  Estate  investments."  Furthermore,  if  defendant  at  the 
time  of  the  transaction  with  lllght  was  a  licensed  agent  under 
the  Insurance  Act,  and  if  the  transaction  was,  as  he  now  claims, 
a  legitimate  and  legal  transaction,  why  was  it  necessary  to 
resort  to  secret  and  devious  actions  in  consummating  the  rebate 
deal?  Defendant,  as  the  insured,  paid  the  full  initial  premiums 
by  his  own  checks  drawn  on  his  personal  bank  account,  Ke 
arranged  to  have  Hight  meet  him  at  the  Northern  Trust  Company, 
and  there  defendant  cashed  his  checks.  Hight  testified  that  at 
defendant's  suggestion  they  then  went  to  the  office  of  Babcock, 
Rushton  &  Co.,  where  Bloom  took  him  into  a  private  office, 
closed  the  door,  and  split  the  money,  one-half  to  Bloom  and 
one-half  to  Hight,  Defendant  did  not  specifically  deny  this 
testimony,  but  he  stated  that  he  just  could  not  remember  itj 
that  "I  know  I  got  the  money.  That  is  all  I  cared  about," 
The  subsequent  rebates  were  received  by  defendant  from  Kight 
through  Richard  Salkin,  an  employee  of  defendant,  with  whom 
Hight  had  no  previous  acquaintance.  Calkin  was  named  as  the 
assignee  in  the  assignments  of  Hight1 s  renewal  commissions, 
executed  by  the  latter  as  part  of  the  original  rebate  deal. 
It  appears  from  our  opinion  filed  upon  the  first  appeal  that 
defendant  relied  strongly  upon  the  defense  of  pari  delicto 
(p,  449),  which  defense  admitted  the  illegality  of  the  rebating, 
but  we  refused  to  sustain  that  defense  and  it  is  reasonably  clear 
that  defendant's  instant  defense  was  devised  when  his  pari  delicto 
defease  failed  him.  An  able,  experienced  judge  tried  this  case, 
and  we  are  satisfied  that  he  was  justified  in  holding  that  defend- 
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ant  had  not  successfully  carried  the  burden  of  proving  that 
he  was  a  licensed  agent  under  the  Insurance  Act. 

Defendant  contends  that  he  offered  in  evidence  a  letter 
of  the  Department  of  Insurance  of  the  State  of  Illinois  and 
that  the  trial  court  erred  in  excluding  it.  The  letter  is 
dated  June  1,  1944,  is  addressed  to  the  attorney  of  defendant, 
is  headed,  "Department  of  Insurance  Springfield",  and  is  signed, 
"F.  W.  Luiggj  Supervisor  of  Licenses."  The  pertinent  part  in 
the  letter,  upon  ?/hioh  defendant  relies,  is  the  following*  "The 
records  of  this  office  are  retained  in  the  Archives  for  seven 
years  and  we  will  be  unable  to  furnish  you  with  certified  copy 
of  1935  license."  It  is  a  sufficient  answer  to  the  instant 
contention  to  say  that  all  documents  of  official  character  from 
the  Insurance  Department  of  the  State  of  Illinois,  if  they  are 
to  be  used  in  evidence,  must  be  issued  in  the  name  and  under 
the  authority  of  the  Department  of  Insurance  and  under  the 
official  seal  of  that  Department,  and  when  so  authenticated 
they  are  admissible  in  evidence.  (See  sec.  405,  par.  1017,  ch. 
73,  HI.  Rev.  Stat.  1945.)  The  letter  offered  in  evidence  was 
not  such  a  document  as  is  admissible  under  Section  405.  Wi  are 
not  impressed  with  the  argument  of  defendant  that  he  was  handi- 
capped in  procuring  a  certified  copy  of  his  license  for  the  year 
1935  by  the  fact  that  the  department  of  Insurance  retained  the 
records  of  the  office  in  the  archives  for  only  seven  years.  The 
complaint  in  the  instant  proceeding  was  filed  August  12,  1940. 
Defendant  then  keew  the  nature  of  plaintiff's  claim  and  he  still 
had  two  years  in  which  he  might  have  obtained  a  certificate 
from  the  Department  of  Insurance.  He  testified  that  his  records 
for  the  year  1935,  which  included  the  alleged  license,  were 
kept  for  only  four  years.  Nevertheless  he  did  not  writs  to 
the  Department  of  Insurance  concerning  Lhe  alleged  license 
until  May  29,  1944, 
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Defendant  contends  that  the  trial  court  erred  in  ex- 
cluding certain  alleged  records  of  the  Glens  Falls  Insurance 
Company,  Glens  Falls  Indemnity  Company  and  The  Liverpool  & 
London  Globe  Insurance  Company  that  defendant  argues  tend  to 
support  his  claim  that  an  insurance  license  had  been  issued 
to  him  for  the  year  1935«>  The  offered  evidence  was  clearly 
inadmissible.  Defendant  further  contends  that  the  trial  court 
erred  in  excluding  his  books  of  account,  offered  by  him,  be- 
cause, defendant  argues,  these  books  show  that  he  charged  the 
moneys  that  he  paid  for  the  policies  against  moneys  in  his 
possession  that  belonged  to  his  children,  and  that  the  offered 
evidence  would  show  that  the  children,  "the  owners  of  the 
policies  were  not  the  recipients  of  any  rebate."  Defendant 
cites  no  authority  in  support  of  this  far-fetched  contention. 
The  children  are  not  parties  to  this  action  and  no  claim  is 
made  that  they  violated  the  anti-rebate  Act,  Defendant  admitted 
in  his  pleadings  and  upon  the  trial  the  splitting  of  the  insur- 
ance agent's  commission  with  him  and  therefore  a  violation  of 
the  anti-rebate  statute  was  established  against  him,  as  he 
failed  to  prove  that  he  was  a  licensed  agent  under  the  Insurance 
Act.  V;e  are  unable  to  see  how  the  fact,  if  it  be  a  fact,  that 
defendant  sometime  after  the  consummation  of  the  deal  with  Hight 
made  charges  against  his  children  in  his  books  of  account  for 
all  moneys  that  he  paid  on  account  of  the  policies  would  avoid 
his  violation  of  the  anti-rebate  Act.  Gee.  1,  par.  252,  ch.  73> 
Smith-Hurd  111.  Rev,  Stat.  1935*  reads  as  follows: 

»*■  -x-  «  K0  person,  co-partnership,  or  corporation  shall 
receive  or  accept  from  any  life  insurance  carrier,  officer, 
agent,  general  agent,  representative  or  broker,  or  any  other 
person,  any  such  rebate  of  premium  or  any  part  thereof,  pay- 
able on  a  policy,  or  any  special  favor  or  advantage  in  the 
dividends  or  other  benefits  to  accrue  thereon,  or  any  valuable 
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c consideration  or  inducement  not  specified  in  the  policy 

of  insurance.  *  #  *H 

Defendant  has  had  a  fair  trial  and  the  judgment 
of  the  Circuit  court  of  Cook  county  is  affirmed, 

JUDGMENT  AFFIRMED. 

Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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CLINTON  C.  CLARKE  and  ALLAN  D.  GRANT, 
as  Special  Administrator  of  the 
Estate  of  Mary  B.  "/amer,  deceased, 

( Pla  intif f s )  Appellants, 


ROBERT  D.  BAIHD,  as  Executor  under 
the  Last  Fill  and  Testament  of 
Clay  M.  Baird,  deceased;  WILLIAM  A, 
FISHER;  JOHN  E,  STEWART;  CARL  DEVOE; 
CHICAGO  TITLE  &   TRUST  COMPANY,  as 
Trustee  under  a  certain  trust  deed 
recorded  in  the  Office  of  the  Re- 
corder of  Deeds  of  Cook  County,  Ill- 
inois, as  Document  Ho.  4966287?  LOU 
VEINERj  RUTH  WEINER  and  Unknown  Owners, 

Defendants, 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY* 


P 


ROBERT  D„  BAIRD,  as  Er.ecutor  under  ) 

the  Last  Will  and  Testament  of  Clay  ) 

M,  Baird,  deceased,  ) 

(Defendant)  Appellee,  ) 

HR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
Plaintiffs  filed  a  suit  in  equity  to  foreclose  a 
mortgage  on  premises  commonly  known  as  230  Ifest  Randolph 
street,  Chicago,  In  the  decree  of  foreclosure  entered 
appears  the  following:  "That  the  defendant  Clay  M,  Baird 
purchased  said  property  in  1924;  that  he  deducted  the  amount 
of  the  said  then  existing  principal  indebtedness  from  the 
purchase  price;  that  he  impliedly  assumed  the  payment  of 
said  principal  indebtedness  maturing  May  13*  1932  and  was 
personally  liable  therefor;  that,  however,  his  plea  of  the 
five-year  statute  of  limitations  filed  herein  as  to  such 
personal  liability  is  well  founded  in  law  and  in  fact  to 
this  suit  brought  December  26,  1941  both  as  to  said  principal 
indebtedness  and  any  interest  thereon,"  The  decree  confirming 
the  sale  found  that  there  was  a  deficiency  of  $49,255.78,  but 
denied  plaintiffs  a  personal  decree  against  the  executor  under 
the  last  will  and  testament  of  Clay  M,  Baird,  deceased.  Plain- 
tiffs appeal  from  both  decrees  only  so  far  as  they  denied  them 
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a  personal  decree  against  the  executor  of  the  estate  of 

Baird. 

The  iaaterial  facts  in  the  case  are:  On  Wtf   13,  1912, 
William  A.  Fisher,  defendant,  executed  two  promissory  notes 
to  Clinton  C.  Clarice  and  Mary  B,  "Varner,  deceased,  in  the 
aggregate  sum  of  #35,000,  payable  ten  years  after  date,  and 
also  executed  and  delivered  a  trust  deed  conveying  the 
premises  in  suit  to  Chicago  Title  and  Trust  Company,  a  cor- 
poration, as  trustee,  to  secure  the  payment  of  the  indebted- 
ness. On  April  j,   1921,  the  maturity  of  the  mortgage  in- 
debtedness was  extended  to  ilay  13,  1932,  by  an  extension 
agreement  signed  by  the  instant  plaintiffs  and  John  E, 
Stewart  end  Marie  H.  Ctewart,  the  then  owners  of  the  e  quity 
in  the  premises.   On  Larch  14,  1924,  the  then  owners  of 
the  equity,  Albert  Pick  and  wife,  conveyed  the  premises  to 
Clay  Baird  by  warranty  deed,  which  recites  that  the  convey- 
ance was  subject  to  general  taxes  and  special  assessments 
after  the  year  I923,  building  and  zoning  ordinances,  existing 
leases  and  to  the  lien  of  a  trust  deed  dated  Larch  13,  1912, 
securing  a  principal  indebtedness  of  #35,000,  due  by  extension 
Fay  13,  1932.  On  December  19,  1923,  the  property  was  recon- 
veyed  by  Clay  Baird  to  Albert  Pick  by  warranty  deed  which 
contained  an  express  covenant  by  the  grantee,  Albert  Pick, 
assuming  payment  of  the  original  principal  notes,  as  extended, 
together  with  interest.  Curing  the  penaency  of  this  cause  in 
the  court  below  plaintiffs  executed  an  instrument  under  seal 
in  which  they  covenanted  with  Pick,  in  consideration  of  a 
payment  of  $4,000  to  them  by  Pick,  that  he  should  not  be  sued 
or  molested  on  account  of  his  express  covenant  contained  in 
the  warranty  deed  from  Baird  to  him. 

The  complaint  alleges  that  Baird,  in  paying  Pick  for 
the  property,  first  deducted  from  the  purchase  price  fixed 
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the  amount  of  the  $35,000  mortgage,  "and  thereby  impliedly 
agreed  to  become  and  became  personally  bound  to  pay  said 
mortgage  indebtedness  upon  its  maturity  as  theretofore  ex- 
tended of  record."  l^hile  the  complaint  also  alleges  that 
Baird  executed  a  written  contract  of  purchase  in  which  he 
under  book  to  pay  the  mortgage  indebtedness,  no  evidence  was 
adduced  that  supported  this  allegation.  The  master  found 
that  Baird  purchased  the  property  for  $£6,000,  deducted  the 
incumbrance  of  $3^,000,  and  paid  to  Pick  $21,000.  The  decree 
followed  this  finding.  After  the  contract  between  plaintiffs 
and  Pick  was  executed  plaintiffs  dismissed  the  suit  as  to  Pick. 

Plaintiffs  contend  that  "a  grantee  of  mortgaged  real 
estate  who  lias  become  liable  for  the  mortgage  indebtedness  in 
consequence  of  having  deducted  the  amount  of  the  mortgage  from 
the  purchase  price  may  not  plead  the  five  year  statute  of 
limitations  in  bar  of  his  liability,"  Defendant  contends: 
"The  obligation  of  an  assuming  grantee  who  lias  deducted  the 
amount  of  the  mortgage  indebtedness  from  the  consideration  for 
the  conveyance  is  an  implied  in  fact  agreement  and  subject  to 
the  five  year  statute  of  limitations." 

Counsel  for  plaintiffs  strenuously  argue  that,  in  equity 
and  justice,  the  ten  year  Statute  of  Limitations  should  be 
applied  in  the  instant  case.  They  cite  decisions  from  some 
of  the  sister  States  which  hold  that  the  obligation  of  an 
assuming  grantee  is  the  same  indebtedness  as  that  of  the 
mortgagor  by  equitable  subrogation  and  that  the  Statute  of 
Limitations  to  be  applied  is  the  one  that  runs  against  the 
mortgage  obligation.  Plaintiffs  contend  that  the  foregoing 
rule  follows  equitable  principles  and  is  supported  by  the 
great  weight  of  authority.  Defendant  contends  that  the  fore- 
going rule  is  in  conflict  with  the  great  weight  of  authority, 
and  he  cites  decisions  of  sister  States  that  do  not  follow 
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the  equitable  subrogation  doctrine  and  that  hold  that  the 
obligation  of  the  assuming  grantee  is  a  separate  contract. 
Defendant  argues  that  the  Statute  of  Limitations  to  be 
applied  in  a  given  case  depends  upon  the  nature  of  the 
separate  contract.  In  our  view  of  this  appeal  it  would 
serve  no  useful  purpose  to  review  cases  of  sister  States 
that  have  been  cited  by  each  of  the  parties  because,  in 
our  judgment,  the  decisions  of  our  Supreme  court  and  our 
Statute  of  Limitations  control  our  decision  upon  the 
question  before  us. 

In  the  early  case  of  Comstock  v.  Hittf  37  111.  J?42«f 
543,  the  Supreme  court  ruled  that  taking  a  deed  "subject 
to  an  outstanding  mortgage"  creates  no  personal  liability 
on  the  grantee  to  pay  off  the  incumbrance,  unless  he  has 
specially  agreed  to  do  so,  or  the  amount  of  the  mortgage 
has  been  deducted  from  the  purchase  price;  that  "Where 
the  payment  of  an  outstanding  mortgage  is  part  of  the 
purchase  price  of  the  land,  the  law  will  imply  an  agree- 
ment to  pay  it."  (p.  548)  It  is  unnecessary  to  cite  the 
many  cases  that  have  followed  the  rule  announced  in  the 
comstock  case.  That  rule  has  never  been  modified.  In 
Conerty  v,  Hlchtstelg,  379  111.  3&G,  the  court  states 
(pp.  36I,  362)8 

"The  undisputed  facts  are  that  on  July  1,  1920,  Richard 
J,  Richtsteig  purchased  the  property  located  at  the  northeast 
corner  of  Congress  and  Sangamon  streets,  Chicago,  for  $15,000. 
As  part  of  the  purchase  price  he  and  his  wife  executed  their 
joint  promissory  note  for  $9000,  dated  July  1,  1920,  due  July  1, 
1925,  with  interest  until  maturity  at  six  per  cent  per  annum, 
and  after  maturity,  at  seven  per  cent.  To  secure  payment  of 
this  note  the  Rlchtsteigs  executed  a  trust  deed  on  the  property 

which  contained,  inter  alia,  the  following  provision:  'The 
grantors  covenant  and  agree  *  *  *  to  pay  said  indebtedness  an^ 
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the  interest  thereon,  as  herein  and  in  said  notes  provided, 
or  according  to  any  agreement  extending  time  of  payment. < 
On  February  6,  1923,  the  Richtsteigs  sold  the  mortgaged 
property  to  Hecht  Nielsen  for  $18,000 ♦  Nielsen  assumed  the 
first  mortgage  of  $9000,  gave  the  Richtsteigs  $5300  in  cash 
and  a  second  mortgage  for  $3700,  The  interest  on  the  note 
was  paid  until  maturity  July  1,  1925.  A  few  days  before 
the  maturity  of  the  note,  the  agent  for  the  owner  of  the 
note  and  Nielsen  and  his  wife  executed  an  agreement  whereby 
payment  of  the  principal  debt  was  extended  for  five  years, 
or  until  July  1,  1930,  and  the  rate  of  interest  was  increased 
to  six  and  one-half  per  cent.  At  the  time  of  this  extension 
the  mortgaged  property  was  reasonably  worth  from  $18,000  to 
$20,000.  In  1930,  the  note  was  extended  until  July  1,  1935. 
The  interest  on  the  mortgage  debt  was  paid  by  Nielsen  until 
July  1,  1936.  Upon  default  in  payment,  the  holder  of  the  note, 
Nellie  M.  Conerty,  filed  this  foreclosure  suit  September  4, 
1936.  The  Richtsteigs  did  not  have  personal  knowledge  of 
either  of  the  above  extensions,  and  had  no  connection  with  the 
property  or  the  loan  from  the  date  they  sold  the  property  to 
Nielsen  in  1923,  until  they  were  served  with  summons  in  the  fore- 
closure suit  on  September  11,  1936.  As  stated  above,  the  trust 
deed  was  foreclosed,  the  property  sold,  and  a  deficiency  judg- 
ment of  $5442,42  was  rendered  against  the  Richtsteigs. M 

The  appellants  in  that  case,  the  Richtsteigs,  contended 
(p.  362)  "that  the  Statute  of  Limitations  has  run  as  to  them; 
that  the  holder  of  the  note  was  guilty  of  laches s  that  the 
provision  in  the  trust  deed  quoted  above  did  not  authorize  an 
extension  of  the  time  of  payment  without  their  consent  and  that 
the  extensions  made  to  Nielsen  did  not  prevent  the  Statute  of 
Limitations  from  running  as  to  them."  The  Supreme  court,  after 
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reviewing  a  number  of  authorities,  held  (p.  36?)*  "The  better 
rule  seems  to  be,  that  the  note  and  mortgage  are  separate 
undertakings.  The  note  relates  to,  and  contains  the  contract 
of  the  maker  to  pay  the  debt  and  is  wholly  independent  of  the 
mortgage.  The  mortgage  is  not  dependent  upon  the  note  executed 
by  the  mortgagors,  for  its  validity.  The  note  which  is  the 
evidence  of  the  indebtedness  may  be  made  by  third  parties,  or 
a  mortgage  may  be  valid  where  there  is  no  note  civen.  The 
mortgage  relates  only  to  the  real  estate  pledged  as  security 
for  the  payment  of  the  debt*"  In  concluding  its  opinion  the 
court  held  (p.  369): 

"The  personal  liability  of  the  grantee  who  accepts  a 
deed  in  which  he  assumes  and  agrees  to  pay  the  mortgage  debt, 
is  based  on  his  assumption  agreement.  Such  grantee  is  not 
liable  on  the  note.  It  is  not  his  eontrjict.  His  liability 
rests  entirely  on  his  agreement  by  which  he  assumed  and  agreed 
to  pay  the  debt.  He  cannot  be  sued  on  the  note  because  it  is 
not  his  obligation.  His  liability  can  only  be  established  by 
showing  the  making  of  the  deed  containing  such  agreement  and 
his  ratification  and  acceptance  of  the  agreement  by  accepting 
the  deed.  This  constitutes  his  contract." 

I»  Siegel  v.  Borland f  191  111.  107,  the  court  said 
(p.  112):  "The  implied  contract  to  pay  to  the  holder  of  an 
encumbrance  money  retained  for  that  purpose  arises  only  from 
the  presumed  understanding  of  the  parties.  It  is  implied 
because  the  facts  justify  the  inference  that  such  was  the 
mutual  intention;  »  »  *w  The  liability  of  the  defendant  in 
the  instant  case  is  based  upon  Baird*s  assumption  agreement, 
which  constituted  his  contract.  That  Baird  did  not  expressly 
undertake  in  writing  to  pay  the  mortgage  is  clear,  but  because 
he  retained  the  amount  of  the  mortgage  in  purchasing  the 
property  the  law  implies  an  agreement  by  him  to  pay  it«  The 
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Liinitations  Act  provides,  in  part  (111.  Rev.  Stat.,  19*3* 

ch,  83,  par,  16,  sec.  15):  "Actions  on  unwritten  contracts, 
expressed  or  implied,  *  *  *  shall  be  commenced  within  five 
years  next  after  the  cause  of  action  accrued."  Vt  hold  that 
the  instant  contention  of  plaintiffs  cannot  be  sustained,  and 
that  the  trial  court  did  not  err  in  holding  that  the  five 
year  Statute  of  Limitations  applied. 

Plaintiffs  contend  that  "when,  in  a  mortgage  foreclosure 
proceeding,  a  grantee  who  assumed  the  mortgage  indebtedness 
pleads  the  five  year  statute  of  limitations  the  court  of  equity 
in  such  proceeding  will  apply  a  period  of  laches  in  conformity 
with  the  ten  year  statute  of  limitations  which  is  applicable  to 
the  mortgage  indebtedness."  In  support  of  this  contention 
plaintiffs  cite  Puterbaugh  Chancery  Pleading,  7th  Ed,,  Vol,  1, 
page  239,  v/here  the  author  states:  "l,hile  courts  of  equity 
usually  folio-.;  the  law  in  applying  the  statute  of  limitations, 
and  especially  so  in  cases  where  courts  of  law  and  equity 
have  concurrent  jurisdiction*  nevertheless  where  the  juris- 
diction »f  courts  of  equity  is  exclusive,  it  is  not  bound  by 
the  limitations  applicable  to  actions  at  law  but  may  restrict 
or  enlarge  them  according  to  the  peculiar  ciroauastances  of  the 
particular  case," 

In  Harding  vr   Pur  and,,  138  111,  $&$$   where  the  Statute 
of  Limitations  had  been  pleaded,  the  court  stated  (p,  ?16): 

"Among  the  defenses  set  up  and  relied  upon  in  the  answer 
is  that  of  the  Statute  of  Limitations,  The  rule  is,  where  there 
is  a  legal  and  an  equitable  remedy  in  respect  to  the  same  sub- 
ject matter,  the  latter  is  under  the  control  o£   the  same  stat-   '< 
utory  bar  as  the  former,  (Quayle  v.  Guildf  91  111,  378;  Hancock 
v.  Harper ,  86  id,  44?}  Garter  v.  lice,  120  id,  277,)  If,  there- 
fore, an  action  at  law  on  these  notes  would  be  barred,  these 
bills  to  foreclose  are  barred, H 
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In  Webster  v>  Fleming f  173  111.  14-0,  It  was  held  that 
the  mortgagee  may  bring  assumpsit  against  tho  assuming  grantee 
©r  obtain  a  personal  decree  against  him  in  a  foreclosure  pro- 
ceeding. To  the  same  effect  are  Herriman  v.  Schmittf  211  111. 
263,  and  Scholten  v.  Barber.  217  111.  14-3.  The  Instant  con- 
tention of  plaintiffs,  therefore,  cannot  be  sustained. 

Plaintiffs  contend;  "Shen  the  purchaser  of  mortgaged 
premises  acquired  the  same  at  an  auction  sale  conducted  under 
v/ritten  terms  and  conditions  which  included  the  assumption  of 
the  encumbrance,  such  v/ritten  terms  and  conditions  constituted 
a  contract  in  writing  to  which  neither  the  five  year  statute 
of  limitations  nor  the  statute  of  frauds  is  applicable."  We 
have  carefully  followed  the  strained  argument  made  in  support 
of  this  contention  that  the  dealings  between  the  auctioneer 
and  Baird  when  considered  together  constituted  a  contract  in 
writing,  ana  find  it  without  merit.  Indeed,  plaintiffs  were 
obliged  to  introduce  parol  evidence  to  make  out  a  case  from 
which  the  law  would  imply  an  agreement  by  Baird  to  pay  the 
outstanding  mortgage,   .here  it  is  necessary  to  introduce 
parol  evidence  in  order  to  prove  the  contract,  the  contract 
is  not  in  writing  under  the  statute.  See  I.ovosk  y,  Reznlck,, 
323  111.  App,  544,  551$   and  cases  cited  therein. 

Defendant  argues  that  "the  release  of  Albert  Pick  also 
released  Clay  Baird,"  but  we  do  not  deem  it  necessary  to  pass 
upon  this  contention. 

The  foreclosure  decree  and  the  decree  confirming  the 

sale,  entered  by  the  Circuit  court  of  Cook  county,  are  both 

affirmed. 

FORECLOSURE  D"CREE  AND  DECREE 
CONFIRMING  SALE  AFFH0OB. 

Friend,  P.  J.,  and  Sullivan,  J.,  concur,, 
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FRANCES  WWWj  ) 

Appellee,  ) 

)       APPEAL  FROM  SUPERIOR  COURT 
v,  ) 

)  of  cook  coram. 

Appellant.   )    3  2  9  I  .A.  1  8  2 
MR.  JUSTICE  SCANLAJT  WUVKRJ©  THE  OPIKION  OF  THE  COURT. 

Plaintiff  filed  a  complaint  for  divorce  in  which  she 
alleged  that  defendant,  her  husband,  had  been  guilty  of 
extreme  and  repeated  cruelty  toward  her  on  a  number  of 
occasions.  The  case  was  referred  to  a  roaster  in  chancery, 
who  heard  evidence  as  to  the  alleged  cruelty,  the  needs  of 
plaintiff  for  herself  kbI  two  minor  children,  and  defendant's 
income.  The  master  filed  a  report,  the  chancellor  overruled 
the  exceptions  of  defendant  to  it,  and  entered  a  decree  in 
accordance  -with  the  rocomnendations  of  the  master.  Defendant 
appeals. 

The  following  is  the  report  of  the  master: 

MI  find  that  the  plaintiff  is  now  and  has  for  more  than 
one  year  last  past  been  a  resident  of  the  county  of  Cook,  in 
the  State  of  Illinois. 

"That  plaintiff  and  defendant  v/ere  married  at  Palatine, 
Illinois,  on  April  5th,  19 36,  and  separated  on  April  6th,  1944. 

"That  as  issue  of  said  marriage  there  are  now  living 
two  children  viz:-  Jeanette,  now  of  the  age  of  five  years 
Gloyd,  now  of  the  age  of  five  and  one  half  months,  and  that 
both  of  said  children  are  in  the  care  and  custody  of  said 
plaintiff, 

"I  further  find  that  the  defendant  has  been  guilty  of 
extreme  and  repeated  cruelty  to  the  plaintiff  that  said  acts 
were  committed  on  February  18th,  1944  and  April  6th,  1^44  and 
at  divers  other  times. 
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"I  further  find  that  the  plaintir:  is  without  any  income 
of  her  own,  is  not  employed  and  is  living  with  her  aunt,  where 
she  is  taking  care  of  said  children. 

"I  further  find  that  the  defendant  is  engaged  in  dairy 
farming  on  a  farm  located  near  Palatine,  Illinois;  that  said 
farm  is  rented  from  defendant's  father  on  a  share  basis  and 
that  his  income  from  said  farm  is  approximately  Three  Hundred 
Twenty-five  Dollars  per  month, 

"I  further  find  that  the  farm,  machinery  and  implements 
and  equipment  are  owned  by  the  defendant,  but  that  there  is  a 
chattel  mortgage  thereon  held  by  the  defendant's  father,  upon 
which  the  defendant  is  obligated  to  pay  the  sum  of  Fifty 
Dollars  per  month. 

"I  therefore  recommend  that  a  decree  be  entered  herein 
discolvin-  the  marriage  and  granting  a  divorce  to  the  plain- 
tiff, Prances  ITepperman,  from  the  defendant,  Leo  IJepermann; 
and  I  furthe  recomriend  that  said  decree  provide  that  the 
defendant  pay  to  the  plaintiff  the  sum  of  Ninety  Dollars  per 
month  as  alimony  for  the  support  of  herself  and  said  children, 
until  the  further  order  of  the  Court;  that  said  plaintiff  be 
awarded  the  care,  custody  and  education  of  said  children,  pro- 
viding however,  for  the  defendant  to  visit  the  children  at 
reasonable  times. 

"I  further  recommend  that  said  decree  provide  a  reason- 
able amount  to  be  paid  to  the  plaintiff  as  and  for  her 
attorney's  fees." 

Defendant  contends  that  "the  chancellor's  finding  that 
defendant  was  guilty  of  extreme  and  repeated  cruelty  is  not 
supported  by  the  evidence."  Defendant  argues  that  the  acts 
complained  ©f  are  not  such  acts  as  endangered  plaintiff »s 
life  or  limb  or  raised  a  reasonable  apprehension  of  great 
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bodily  harm,  and  therefore  she  failed  to  prove  extreme  and 

repeated  cruelty  under  the  divorce  statute.  However,  we  doubt 
if  defendant  is  seriously  concerned  about  the  decree  save  as 
it  affects  him  financially „  Indeed,  it  is  stated  in  defend- 
ant's brief i   "He  [defendant]  cannot,  however,  comply  with 
the  Decree  and  pay  $90.00  support  money,  $200.00  attorneys' 
fees,  court  costs  and  Ilaster's  fees  with  vegetables,  butter, 
milk  and  eggs.  He  is  unable  financially  to  comply  with  the 
Decree  and  hef  therefore,  had  no  alternative  than  to  perfect 
thij-s  appeal." 

The  parties  lived  upon  a  farm,  operated  by  defendant « 
Chickens,  turkeys,  ducks,  sheep  and  hogs  were  raised  on  the 
farm.  Defendant  had  four  horses  in  1944,  and  he  sold  five 
hogs  that  year.  There  were  twenty-eight  cows  on  the  farm  and 
defendant  shipped  ten  or  eleven  can3  of  milk  a  day  to  the  Bowman 
Dairy.  Plaintiff  testified  that  they  were  getting  three  or  four 
dozen  eggs  per  day  when  she  left  the  farm.  Defendant  has 
machinery  on  the  farm  worth  $l,j?00* 

Plaintiff  testified  that  on  eight  or  ten  occasions  de- 
fendant told  her  to  get  out  "and  go  down  the  road."  Defendant 
testified  that  upon  one  occasion  he  "told  her  if  she  did  not 
like  it  she  could  leave."  Plaintiff  further  testified  that 
for  two  years  she  and  her  husband  had  arguments  about  his  "going 
out"  with  an  eighteen  year  old  girl  and  that  her  husband  told 
her  "if  I  did  not  like  his  association  with  this  girl  I  could 
go  down  the  road,  that  is  all  he  wanted  me  to  d©";  that  this 
girl  would  call  on  the  telephone  and  ask  for  her  husband;  that 
in  July,  1943,  she  left  the  home  after  an  argument  with  her 
husband  about  the  girl,  but  that  she  came  back  in  September, 
1943.  Defendant  did  not  deny  any  of  the  testimony  of  plaintiff 
as  to  his  association  with  the  girl.  It  appears  from  the  evi- 
dence that  in  spite  of  the  treatment  she  received  from  her 
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husband  plaintiff  remained  at  the  home  until  the  final  separa- 
tion because  she  had  no  parents,  no  place  to  go,  and  she 
wanted  a  home  for  the  children.  Plaintiff  testified  that  her 
husband  struck  her  upon  three  occt-sions,  at  least;  that  on 
February  13,  1944,  her  little  son  had  been  dead  a  year  that 
day  and  she  wanted  to  go  the  cemetery  to  visit  his  grave,  and 
she  asked  her  husband  if  she  could  have  the  car  or  truck  to 
go  there,  but  he  refused  her  request  and  told  her  that  it  was 
not  necessary  for  her  to  go  to  the  cemetery;  that  they  had  an 
argument  about  the  matter  and  she  told  her  husband  she  wanted 
to  go,  and  he  told  her  to  go  down  the  road  and  take  a  bus, 
and  "he  hauled  off  and  hit  mert  on  the  shoulder  and  breast; 
that  it  was  red  afterward  where  he  had  struck  her;  that  on 
April  6,  1944j  they  had  an  argument  about  butchering  the  pigs 
and  she  stated  that  she  would  like  a  voice  as  to  the  manner  in 
which  the  butchering  should  be  done,  as  "it  was  mine  as  well 
as  hisM;  that  she  stated  that  she  wanted  to  go  over  to  the 
plaoe  where  they  were  to  butcher  the  pigs  and  she  started  to 
put  on  her  coat,  and  defendant  struck  her  about  the  head,  face, 
shoulders  and  breast;  that  she  was  pregnant  at  the  time:  that 
he  "pushed  rae  in  the  face"  and  told  her  to  go  down  the  road 
and  get  out.  Plaintiff  testified  tlxat  she  could  not  fix  the 
date  of  one  of  the  three  assaults*  Cora  2211a  Comfort,  the 
aunt  of  plaintiff,  testified  that  she  saw  plaintiff  on  April 
7,   1944,  and  observed  her  condition;  that  she  had  marks  on 
her  shoulder;  that  her  face  and  her  side  were  injured,  it  was 
marked;  there  were  bruises;  that  plaintiff  was  expecting  a 
baby  at  the  time.  This  testimony  of  the  aunt  corroborated 
plaintiff's  testimony  as  to  the  assaults  and  is  sufficient  con- 
firmation of  the  assaults.  (See  Hair  v.  Mttlrf  310  111.  App*443, 
446.)  Certain  testimony  given  by  defendant  tends  to  confirm 
plaintiff's  testimony  as  to  the  acts  of  personal  violence 
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on  the  part  of  her  husband.  He  testified:  "I  may  have  pushed 
her  but  not  in  a  manner  of  meanness,  but  in  slapping  her  that 
would  be  in  a  spirit  of  playfulness."  The  first  assault,  con- 
sidering the  circumstances  that  surrounded  it,  was  a  cruel  and 
wanton  act;  and  the  second  assault  committed  by  defendant  upon 
his  wife,  then  in  a  pregnant  condition,  was  an  act  of  unspeak- 
able cruelty,  and  it  shows  conclusively  the  character  and  dis- 
position of  defendant.  His  conduct  in  connection  with  the 
young  girl  undoubtedly  caused  the  wife  more  pain  than  the 
blows  that  he  inflicted  upon  her,  "Any  willful  misconduct 
of  the  husband  which  exposes  the  wife  to  bodily  hazard  and 
intolerable  hardship  and  renders  cohabitation  unsafe  is  extreme 
cruelty,   'v/henever  force  and  violence,  preceded  by  deliberate 
insult  and  abuse,  have  been  wantonly  and  without  provocation 
used,  the  wife  can  hardly  be  considered  safe.*  (Poor  v.  Poory 
8  N,  H,  307.)'"  (Lipe  v.  Lipef  327  111.  39,  4-3.)  There  is 
not  the  slightest  merit  in  the  instant  contention. 

Defendant  contends  that  "the  decree  requiring  plaintiff 
[defendant]  to  pay  £90.00  per  month  alimony  and  support  money 
is  exorbitant  because  it  is  predicated  on  an  erroneous  finding 
by  the  Chancellor  that  defendant's  earnings  approximated 
$325.00  per  month."  As  we  have  heretofore  stated,  it  is  this 
part  of  the  decree  that  brought  about  this  appeal.  Neither  in 
the  trial  court  nor  in  this  court  do  we  find  any  statement  op 
suggestion  by  defendant  that  he  is  able  and  willing  to  pay 
anything  for  the  support  of  his  wife  and  the  two  small  child- 
ren. There  is  no  denial  of  the  testimony  of  plaintiff  that 
she  has  no  income  save  the  amount  of  alimony  she  receives  from 
her  husband  under  the  order  of  court.  Defendant  received  from 
plaintiff  $900,  the  proceeds  of  an  insurance  policy  on  fur- 
niture that  she  purchased  when  the  parties  were  married  and 
that  was  destroyed  in  a  fire.  Plaintiff  received  $1,300  from 
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her  mother's  estate  and  it  was  used  for  household  expenses. 
The  master  went  fully  into  the  question  of  defendant's  income 
and  expenses,  and  came  to  the  conclusion  that  defendant  was 
able  to  pay  plaintiff  for  the  support  of  herself  and  the  two 
children  $90  per  month.  An  experienced  chancellor  sustained 
this  finding  of  the  master.  After  a  careful  examination  of 
the  evidence  we  find  no  good  reason  for  disturbing  that  find- 
ing. Defendant  claims  that  he  must  pay  his  father  one-half 
of  the  net  income  that  he  derives  from  the  farms  Vb&t  k*s 
father  has  a  mortgage  on  the  farm  machinery  and  that  he  must 
pay  his  father  $50  par  month  on  the  mortgage;  that  when  he 
has  met  his  obligations  to  his  father  and  other  creditors, 
he  is  Just  able  to  eke  out  an  existence  and  is  in aqo  position 
to  pay  alimony  for  the  support  of  his  wife  and  children. 

The  decree  of  the  Superior  court  of  Cook  county  is 
affirmed  in  all  respects, 

DECREE  AFFHOED, 
Friend,  P.  J.,  and  Sullivan,  J,,  concur. 
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NORINE  BIDWELL, 

Appellant, 

v. 

JOHN  T.  DEMPSBY, 
Administrator  of  the 
Estate  of  HARRY  J,  ROBERTS, 
Deceased, 


APPEAL  PROM  CIRCUIT 
COURT,  COOK  COUNTY. 


Appellee.  )   O  O 
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MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  Norine  Bid-well,  filed  an  amended  complaint 
in  equity  against  John  T.  Dempsey,  administrator  of  the 
estate  of  Harry  J.  Roberts,  deceased,  in  which  she  sought 
to  compel  the  specific  performance  by  said  administrator 
of  an  oral  contract  alleged  to  have  been  made  between  her 
;  and  the  decedent,  whereby  in  return  for  certain  personal 
services  to  be  rendered  by  her  to  him  he  agreed  to  pay  her 
by  executing  his  last  will  and  testament  bequeathing  to 
her  his  entire  estate  consisting  solely  of  personal 
property.  The  cause  was  referred  to  a  master  in  chancery 
for  hearing.  In  his  report  the  master  found  that  the 
equities  were  with  plaintiff  and  that  the  material  allega- 
tions of  her  amended  complaint  "are  true  and  proven"  and 
recommended  that  a  decree  be  entered  in  her  favor.  The 
/  chancellor  sustained  defendant's  exceptions  to  the  master's 
I     report  and  entered  a  decree  on  January  15,  1945  dismissing 
plaintiff's  complaint  for  want  of  equity  and  ordering  her 
to  pay  the  master's  fee  amounting  to  $388.80.  Plaintiff 
appeals.  She  included  in  her  notice  of  appeal  an  order 
entered  by  the  chancellor  on  December  19,  1944,  but  inasmuch 
as  that  was  not  a  final  order,  it  is  unnecessary  to  consider 
same. 

Plaintiff's  amended  complaint  alleged  that  the  decedent 
for  a  number  of  years  before  he  died  was  suffering  from  dia- 
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betes;  that  four  years  prior  to  his  death  he  requested  her  to 
take  care  of  hi:i;  that  in  response  to  his  request  she  did  take 
care  of  him  thereafter  and  "was  his  constant  companion1';  that 
she  cleaned  and  looked  after  his  apartment,  nursed  him,  cooked 
for  him,  mended  his  clothes  and  looked  after  him  generally-! 
that  during  said  period  she  was  employed  by  the  United  States 
Board  of  Health  and  rendered  the  aforesaid  services  to  the 
decedent  "evenings,  Sundays  and  holidays  and  at  all  other  times" 
when  she  was  not  occupied  with  the  duties  of  her  position;  and 
that  she  received  no  remuneration  from  the  decedent  for  such 
services. 

The  complaint  then  proceeded  with  the  following  allega- 
tions pertaining  to  the  decedent's  purported  oral  contract 
with  plaintiff:  "That  some  time  during  the  latter  part  of 
October,  1941,  the  said  Harry  J,  Roberts  applied  to  the  plain- 
tiff herein  to  leave  her  place  of  employment  and  devote  hep 
entire  time  to  him  in  the  continuance  of  the  services  above 
stated;  that  said  decedent  stated  that  he  was  fond  of  the 
plaintiff  herein,  and  that  he  became  accustomed  to  the  Care 
and  attention  that  she  gave  him;  that  he  did  nob  want  to  lose 
the  same,  and  applied  to  the  plaintiff  further  not  to  choose 
any  friends,  but  to  be  his  companion  and  devote  all  of  her 
time  to  him. 

"That  in  consideration  of  said  plaintiff  complying  with 
the  request  of  the  said  decedent  as  aforestated,  he  agreed 
orally  that  he  would  devise  and  bequeath  to  the  plaintiff  fey 
his  Last  Will  and  Testament  all  of  his  property  of  which  he 
would  die  seized  and  possessed,  which  at  the  time,  he  stated 
consisted  of  personal  property  valued  at  approximately  Seven 
Thousand  Dollars  C$7,000.00). 

"That  in  compliance  with  said  agreement,  said  plaintiff 
during  the  said  latter  part  of  October,  194-1,  resigned  from 
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her  said  position  and  devoted  her  time  and  services  exclusively 
to  the  said  decedent;  that  also  in  compliance  with  said  agree- 
ment she  did  not  seek  the  companionship  and  friendship  of  others; 
that  said  performance  continued  until  the  sudden  death  of  the 
said  Harry  J.  Roberta  on  the  16th  day  of  Liarch,  1942;  that  at 
said  time  plaintiff  herein  was  forty-six  years  of  age#" 

Defendant's  answer  denied  the  material  allegations  of 
the  amended  complaint. 

Harry  J,  Roberts »  wife  died  in  1931;  and  he  died  suddenly 
from  a  heart  attack  on  March  lo,  1942,  He  was  about  73  years 
old  when  he  died  and  at  that  time  plaintiff  was  about  46  years 
old.  He  died  intestate  and  left  no  known  heirs  or  next  of  kin» 
The  public  administrator  was  appointed  to  administer  his  estate 
which  consisted  entirely  of  personal  property  valued  at  approxi- 
mately ^7,00u. 

The  only  witness  called  by  plaintiff  in  her  attempt  to 
prove  the  oral  contract  alleged  to  have  been  made  with  her  by 
the  decedent  in  October,  1941,  was  Thomas  J.  Keogan,  He  testi- 
fied in  substance  that  he  knew  Harry  J.  Roberts  for  approximately 
8  years  prior  to  liis  death;  that  he  knew  plaintiff  5  or  6  years 
and  that  Roberts  had  introduced  her  to  him;  that  he  was  a  friend 
of  Roberts  and  saw  him  two  or  three  times  a  week  during  the  two 
or  three  years  before  he  died;  that  Roberts  lived  in  an  apart- 
ment on  Oakdale  avenue  for  two  years  prior  to  his  death  and 
before  that  he  lived  in  an  apartment  on  Barry  avenue;  that  he 
visited  the  decedent  in  his  home  "at  both  places  *#*  evenings, 
mostly"  during  the  three  or  four  years  prior  to  his  death  and 
that  plaintiff  was  usually  there  when  he  made  such  visits;  that 
"she  took  care  of  his  home,  such  as  cleaning  it  up,  washing 
curtains,  everything  in  general  housekeeping  work,  or  cooking 
on  her  days  off  and  evenings";  that  he  had  diabeten  and  "his  toe 
was  taken  off  ***  because  of  gangrene";  that  in  Ootofaftg.  2gj&  in 
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the  decedent's  home  on  Qakdale  avenue  "he  [Roberts]  •*■  asked 
Miss  Bidwell  to  quit  her  position  at  that  time,  that  he  was 
dependent  on  her,  that  he  could  not  get  along  without  her.  He 
says,  'I  have  not  paid  you  anything,'  or  'you  have  never 
accepted  anything.'  Put,  he  said,  'I  have  approximately 
seven  thousand  dollars  and  I  will  make  out  a  will  and  leafe 
that  to  youj '"  that  Mss  Bidwell  said  nothing  at  that  time  - 
"she  did  not  enter  into  the  conversation";  that  after  that 
time  "she  continued  right  on  giving  him  attention  **•  I  have 
seen  hor  do  everything  around  the  household";  that  he  saw 
plaintiff  on  numerous  occasions  take  care  of  Roberts  and  she 
took  care  of  his  clothing  and  washing  and  cooked  for  him  and 
that  he  never  saw  anyone  else  take  care  of  him;  that  "lots 
and  lots  of  times  he  [Roberts]  would  say  he  would  not  know 
what  to  do  without  iliss  Bidwell,  because  he  had  nobody  else  to 
take  care  of  him,  snd  nobody  else  that  he  coula  depend  on  *•* 
I  definitely  know  she  would  drop  in  every  night  from  her  work"; 
and  that  "plaintiff  was  employed  during  tho  daytime"  but  "after 
that"  she  quit  her  work  and  stayed  constantly  with  Mr,  Roberts 
until  he  died,"  He  also  testified  that  Roberts  told  him  "he 
never  paid  her  a  penny  ***  outside  of  mailing  a  will  giving 
everything  to  her." 

Keegaa  testified  on  cross-examination  that  plaintiff 
was  employed  by  the  "3oard  of  Health"  from  the  time  he  first 
met  her  and  that  he  thought  she  quit  her  job  "two  or  three 
months  previous  to  his  [Roberts ' j  death." 

John  A,  r'ilpi  testified  in  plaintiff's  behalf  that  ho 
was  an  attorney  at  law,  that  he  had  represented  the  decedent 
previously  and  that  Roberts  came  to  his  office  on  March  14, 
1942  accompanied  by  Miss  Bidwell.  In  so  far  as  it  is  pertinent, 
the  balanoe  of  his  testimony  is  as  follows*  "He  [Roberts] 
said,  'I  want  you  to  make  out  a  will  for  me  ••»  I  want  every- 
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thing  which  I  possess  given  to  Miss  Bidwell,  **#  He  said  he 
had  asked  her  to  give  up  her  job  a  couple  of  months  before 
this  date  **•  that  they  had  an  'understanding'  •**  if  she 
would  stay  home,  that  is  at  his  apartment,  to  provide  for  him, 
that  is  to  take  care  of  him  and  give  up  her  job,  etc.,  and 
give  her  entire  time  to  his  care  because  he  could  not  get 
around  •**  and  he  said  if  she  would  do  that,  he  would  give 
everything  he  had  in  his  possession  to  herj  he  would  make  a 
will  to  that  effect,  and  he  said  he  was  carrying  out  his  part 
of  the  agreement  because  she  had  quit  her  Job  and  was  taking 
care  of  him  •*•  I  told  them  I  would  prepare  the  will  and  asked 
him  when  he  would  come  down  and  ^ign  it.  He  said,  'I  will  be 
down  sometime  next  week  or  I  will  call  you  first. '  ***  The 
following  Monday,  I  think  it  was  the  l6th  of  ikrch,  I  was 
getting  ready  to  dictate  to  my  secretary,  and  I  had  neglected 
at  that  time  to  ask  him  whom  he  wanted  as  executor,,  I  assumed 
he  wanted  Miss  Bidwell,  but  I  wanted  him  to  verify  it;  and 
when  I  called,  I  found  out  he  had  died  that  morning,  •■ 

Dp,  Samuel  Axelrod  and  Dr.  Theodore  I  [oust.keotis  also 
testified  in  plaintiff's  behalf.  Dr,  Axelrod  testified  that 
during  July  and  August,  1941,  Roberts  made  ten  visits  to  his 
office  to  be  treated  for  a  diabetic  condition  and  that  plain- 
tiff accompanied  him  on  some  of  these  visits.  Dp.  Mousakeotis 
testified  as  to  plaintiff's  physical  condition  in  January, 
1944,  nearly  two  years  after  Roberts'  death.  Inasmuch  as  the 
testimony  of  these  doctors  has  not  the  slightest  bearing  on 
the  question  as  to  whether  plaintiff  and  the  decedent  entered 
into  the  alleged  oral  contract,  it  is  unnecessary  to  consider 
it. 

Plaintiff  testified  in  rebuttal  as  to  the  contents  of  a 
letter  which  she  had  received  from  a  niece  of  the  decedent1 s 
wife  but  since  her  testimony  in  this  regard  has  no  material 
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bearing  on  the  alleged  oral  contract,  there  is  no  necessity 
for  reciting  or  considering  it. 

It  also  appeared  from  the  evidence  that,  although 
Roberts  was  suffering  from  diabetes  for  three  or  four  years 
before  he  died,  he  was  not  an  invalid  during  that  period; 
that  he  was  on  a  diet  and  talcing  Insulin  to  control  his  dia- 
betic eonditionj  that  he  was  not  confined  to  bed  during  said 
period  except  when  his  toe  was  amputated  and  possibly  on  a 
few  other  occasions;  that  he  led  a  fairly  active  life;  that 
he  visited  his  friends,  took  walks  and  attended  moving  picture 
shows  and  other  forms  of  entertainment;  that  he  was  able  most 
of  the  time  to  do  his  own  housework  and  cook  his  meals  if  he 
cared  to  do  so;  that  he  frequently  went  out  to  restaurants 
for  his  anna  meals;  that  he  purchased  a  rooming  house  about  a 
month  before  he  died  and  that  he  and  plaintiff  were  apparently 
operating  same;  that  he  had  requested  Keegan  to  help  him  move 
some  furniture  in  the  rooming  house  the  morning  he  died;  and 
that  he  died  suddenly  from  heart  disease  that  morning  after 
he  had  chased  some  children  "down  the  street"  beeause  they 
had  torn  down  a  sign  from  in  front  of  the  rooming  house. 

A  number  of  witnesses  were  called  in  defendant's  behalf 
but  in  the  view  we  take  of  this  case  it  is  unnecessary  to  con- 
sider any  of  defendant's  evidence  except  a  letter  received  by 
him  from  Dr.  Herman  B.  Bundesen,  President  of  the  Board  of 
Health  of  the  City  of  Chicago,  which  stated  in  part  as 
follows:  "In  reply  to  your  recent  letter-  regarding  Miss, 
Horeen  Bldwell  (Estate  of  Harry  J.  Roberts)  please  be  advised 
that  she  was  not  an  employe  of  the  Health  Department,  ^he 
was  employed  by  the  Jork  Projects  Administration  and  merely 
assigned  to  this  office  on  a  project  from  October  10,  1941, 
t©  February  11,  1942," 

The  law  is  settled  in  this  state  that  a  person  may  make 
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a  valid  oral  contract  binding  himself  le sally  to  make  a 
particular  disposition  of  his  property  by  last  will  and 
testament  and  that  a  court  of  equity  will  decree  the 
specific  performance  of  such  a  contract,  (whit son  v.  TJhitson, 
179  111*  32.)  The  law  is  also  well  settled  that  "courts  of 
equity  accept  with  caution  evidence  offered  in  support  of  a 
contract  to  make  disposition  of  the  property  of  a  deceased 
person  different  from  that  provided  by  law  and  will  weigh 
the  evidence  scrupulously,"  that  "the  contract  must  be 
reasonably  certain  as  to  the  terms  and  the  subject  matter" 
and  that  "the  evidence  must  be  clear,  explicit  and  con- 
vincing." Ya&ejLjr,JLy©n,  337  111.  271. 

It  will  be  noted  that  the  theory  of  plaintiff's  com- 
plaint was  that  in  consideration  of  her  leaving  her  employ- 
ment in  October  1941  and  devoting  her  entire  time  thereafter 
to  Roberts  "he  would  devise  and  bequeath"  to  her  "by  his  Last 
Will  and  Testament  all  of  his  property"  of  the  approximate 
value  of  $7000;  and  that  she  fully  performed  the  oral  contract 
on  her  part  by  resigning  from  her  position  in  the  latter 
part  of  October  1941  and  thereafter  devoting  her  time  and 
services  exclusively  to  Roberts  until  his  death  on  ?!arch  16, 
1942. 

\ie   are  convinced  from  a  careful  analysis  of  the  evidence 
that  the  real  question  presented  for  our  determination  Is  not 
whether  the  order  dismissing  plaintiff's  amended  complaint  for 
want  of  equity  was  against  the  manifest  weight  of  the  evidence 
but  whether  plaintiff  proved  the  essential  elements  of  her 
cause  of  action  as  alleged  in  her  complaint. 

It  will  be  recalled  that  Keegan  was  the  only  witness 
who  testified  concerning  the  oral  contract  alleged  to  have 
been  made  between  decedent  and  plaintiff  in  October  1941. 
According  to  Keegan,  plaintiff  stood  mute  and  did  not  indicate 
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in  any  manner  that  she  accepted  the  decedent1  s  alleged  proposal 
to  make  a  will  in  her  favor  if  she  would  quit  her  position  in 
October  1941  and  devote  her  entire  time  thereafter  to  caring 
for  him.  The  decedent's  unaccepted  proposal  certainly  did  not 
constitute  a  contract.  However,  even  if  it  be  assumed  that 
plaintiff  did  accept  such  proposal  and  that  she  and  the  decedent 
thereby  entered  into  the  alleged  oral  contract,  that  fact  alone 
would  not  entitle  her  to  the  relief  sought.  As  an  essential 
element  of  her  cause  of  action  she  was  required  to  and  did 
allege  full  performance  of  her  obligation  under  the  terms  of 
the  oral  contract.  It  was  incumbent  upon  plaintiff  to  prove 
this  essential  element  of  her  cause  of  action  by  clear  and  con- 
clusive evidence.  As  has  been  seen,  the  sole  consideration  upon 
which  the  decedent  made  his  offer  to  plaintiff  in  October  1941 
to  make  a  will  in  her  favor  was  that  she  resign  from  her  position 
at  that  time  so  that  she  could  devote  her  entire  time  to  caring 
for  him,   hile  it  was  alleged  in  the  amended  complaint  that 
"in  compliance  with  said  agreement  said  plaintiff  during  the 
said  latter  part  of  October  1941  resigned  from  her  said  position 
and  devoted  her  time  and  services  exclusively  to  the  decedent," 
not  only  did  the  evidence  fail  to  prove  that  she  complied  with 
her  alleged  agreement  with  Tloberts  but  the  t-stimony  of  her  own 
witnesses,  Keegan  and  Attorney  Filpi,  showed  that  she  did  not 
resign  from  her  position  until  several  months  after  October  1941, 
-  cjording  to  Keegan,  she  quit  her  job  "two  or  three  months" 
prior  to  Roberts'  death  on  March  16,  1942  and,  according  to 
Attorney  Filpi,  the  decedent  told  him  that  "he  had  asked  her  to 
give  up  her  job  a  couple  of  months"  prior  to  ?rarch  14,  1942, 
According  to  the  letter  of  Dr,  Bundesen,  the  records  of  the 
Board  of  Health  of  the  City  of  Chicago  showed  that  she  was  employ- 
ed on  a  WPA  project  in  the  office  of  said  Board  until  February 
11,  1942,  Therefore  it  clearly  appears  that  there  was  a  total 
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failure  of  consideration  on  plaintiff's  part  for  Roberts* 
purported  promise  to  make  a  will  in  her  favor,  since  she  did 
not  resign  from  her  position  in  October  1941  as  she  was  ob- 
ligated to  do  under  the  alleged  oral  contract.  Having  failed 
to  prove  compliance  on  her  part  with  the  terms  of  said  oral 
contract,  which  was  one  of  the  essential  elements  of  her  cause 
of  action,  plaintiff  is  precluded  from  recovery  as  a  natter 
of  law, 

":ven  though  Attorney  Filpi's  testimony  tended  to  show 
that  Roberts  requested  him  to  make  a  will  for  him  in  favor 
of  plaintiff  in  fulfillment  of  what  he  considered  his  obli- 
gation under  an  oral  contract  made  with  her  "a  couple  of 
months"  before  he  died,  such  testimony  could  not  possibly  be 
of  any  avail  to  plaintiff,  since  it  does  not  tend  to  prove 
the  existence  of  the  oral  contract  alleged  in  the  amended  com- 
plaint or  that  plaintiff  resigned  from  her  position  in  October, 
1941  as  she  was  obligated  to  do  under  said  contract.  The  rule 
is  well  established  that  a  party  to  a  suit,  either  at  law  or 
equity,  cannot  have  relief  under  proofs  without  allegations, 
nor  under  allegations  without  proof  in  support  thereof. 
(Leitch  v.  Sanitary  Dlst.  of  Chicago,  336  111.  433.)  It  is 
elemental  that  where  a  plaintiff  fails  to  prove  the  cause 
of  action  made  by  his  complaint  he  is  not  entitled  to  recover, 
although  the  facts  actually  proved  would  have  entitled  him  to 
relief  had  his  bill  been  framed  upon  a  different  theory. 
(Petting  v.  Graham.  373  111.  247.)  The  rule  that  proofs 
without  corresponding  allegations  are  in  equity  as  unavailing 
as  allegations  without  proofs  is  familiar  to  every  lawyer, 
(iineelo  v.  aneelof  146  111,  629.)  Uot  only  has  plaintiff 
failed  to  prove  her  alleged  cause  of  action  by  clear,  con- 
vincing xxpib&Qdat  and  conclusive  evidence  but  she  has  failed 
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to  make  out  a  prima  facie  case. 

Plaintiff  has  suggested  some  other  points  which  in 
our  opinion  do  not  merit  serious  consideration  an .1  wo  there- 
fore deem  it  unnecessary  to  discuss  them. 

We  are  impelled  to  hold  that  the  trial  court  did  not 
err  in  sustaining  defendant's  exceptions  to  the  master »s 
report  and  JB  dismissing  plaintiff's  amended  complaint  for 
want  of  equity. 

For  the  reasons  stated  herein  the  decree  or  order 
of  the  Circuit  court  of  Cook  County  is  af firmed . 

AFFIRMED. 

Friend,  P.  J.,  and  Scanlan,  J0,  concur. 





« 


43489 

DR.  IRVING  ROTHENBERG, 

Appellee, 

v. 

ELIZABETH  KAISER, 


APPEAL  FROM  MUNICIPAL 

COURT  OF  CHICAGO. 
QOQT 


Appellant. 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  action  was  brought  in  the  Municipal  court  of 
Chicago  by  Dr.  Irving  Rothenberg  against  Elizabeth  Kaiser 
to  recover  for  damages  to  plaintiff's  automobile  which 
resulted  from  a  collision  between  it  and  defendant's  car 
at  the  intersection  of  Kimball  avenue  and  Ainslie  street 
in  Chicago,  Illinois.  The  case  was  tried  without  a  jury* 
The  trial  court  found  the  defendant  guilty  and  assessed 
plaintiff's  damages  at  $1,086.04.  Judgment  was  entered 
on  the  finding  and  defendant  appeals. 

The  statement  of  claim  consisted  of  two  counts. 
The  first  count  charged  negligence  generally  and  the  second 
count  charged  wilful  and  wanton  conduct  generally,, 

Dr.  Hardin,  the  driver  of  plaintiff's  ear,  and  the 
defendant,  Elizabeth  Kaiser,  were  the  only  eyewitnesses  to 
the  collision  who  testified.  Dr.  Hardin  testified  in  sub- 
stance that  at  about  10  A.  Ma  on  February  9,  1944  he  was 
driving  plaintiff's  Chrysler  ear  west  on  Ainslie  street 
at  a  speed  of  2  5  miles  per  hour;  that  as  he  approached 
Kimball  avenue  he  stopped  at  the  stop  sign  which  is  on  the 
north  side  of  Ainslie  street  about  10  feet  east  of  the  east 
curb  of  Kimball  avenue;  that  there  was  a  building  on  the 
northeast  corner  of  Ainslie  street  and  Kimball  avenue  which 
"comes  right  up  to  the  sidewalk  line  and  it  comes  up  close 
to  the  street";  that  it  was  a  sunny  day,  the  pavement  was 
dry  and  the  visibility  was  good;  that  after  he  stopped  at 
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the  stop  sign  he  proceeded  to  cross  Kimball  avenue;  that 
he  could  not  observe  traffic  proceeding  south  and  north  on 
Kimball  avenue  from  where  he  had  stopped;  that  when  the 
front  end  of  his  car  "was  10  feet  out  into  the  intersection" 
he  saw  defendant  coming  "over  100  feet  up  Kimball  Avenue" 
from  the  north;  that  he  was  unable  to  judge  the  speed  of 
defendants  car  but  he  thought  that  she  would  stop;  that  he 
saw  her  coming  across  the  street;  that  immediately  prior  to 
the  impact  he  swerved  his  car  to  the  south  but  she  ran  into 
him;  that  he  did  not  know  whether  defendant  made  any  attempt 
to  stop;  that  he  was  past  the  middle  line  of  Kimball  avenue 
when  the  front  end  of  defendant's  ear  hit  the  middle  and  rear 
end  of  plaintiff's  car;  that  plaintiff's  car  was  a  large 
Chrysler  and  defendant  was  driving  a  Chevrolet  coupe;  and  that 
after  the  impact  his  car  turned  over  on  its  top  on  the  sidewalk 
on  the  southwest  corner  of  the  intersection* 

Dr.  Hardin  testified  on  cross-examination  that  there 
were  signs  controlling  east  and  west  traffic  on  Ainslie  street 
at  Kimball  avenue  but  that  there  were  no  such  signs  controlling 
north  and  south  traffic  on  Kimball  avenue;  that  the  accident 
happened  at  about  9  or  9*30  in  the  morning;  that  he  was  going 
from  20  to  25  miles  an  hour  at  the  time  of  the  impact;  that 
Kimball  avenue  is  a  four  lane  highway  from  60  to  75  feet  wide 
from  curb  to  curb  and  that  Ainslie  street  is  not  over  30  feet 
wide;  that  he  stopped  at  the  stop  sign  which  was  10  feet  east  of 
the  east  curb  of  Kimball  avenue,  with  the  front  end  of  his  car 
opposite  said  sign;  that  he  could  not  see  north  from  where  he 
stopped  and  that  without  looking  north  he  proceeded  out  into 
the  intersection;  that  when  he  got  out  into  the  intersection 
about  10  feet  he  could  see  defendant's  car  coming;  that  he 
could  not  see  to  the  north  until  he  got  10  feet  out  into  the 
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street  because  the  building  was  in  his  way;  that  he  could  not 

see  north  on  Kimball  avenue  from  where  tb?  stop  sign  was;  that 

when  he  saw  defendant's  oar  he  thought  he  had  plenty  of  time 

to  cross;  that  after  the  accident  his  car  proceeded  20  or  30 

feet  in  a  southwesterly  dJ.rection  and  then  hit  the  curb  beyond 

the  sidewalk  on  the  west  side  of  Kimball  avenue  and  rolled 

over j  that  at  the  time  of  the  accident  defendant's  car  was 

approaching  from  his  right  and  ha  was  approaching  defendant's 

car  from  her  left;  that  he  had  been  over  this  intersection  a 

number  of  times  and  knew  that  there  was  a  stop  sign  controlling 

traffic  going  west  on  Ainslie  street  across  Kimball  avenue; 

and  that  there  wasn't  anybody  on  the  street  at  the  time  except 

defendant  and  himself. 

Defendant,  Elisabeth  Kaiser,  ealled  as  an  adverse  witness 

by  plaintiff,  testified  that  she  was  a  nurse  employed  at 

Bethany  Hospital  which  If  located  at  Roman  avenue  and  Van  Buren 

street;  that  at  the  time  of  the  accident  she  was  driving  her 

194-0  Chevrolet  coupe  to  work,  where  she  was  to  report  at  10:30 

A,  If,;  that  she  was  driving  at  a  speed  of  from  20  to  2J?  miles 

per  hour  sonth  on  Kimball  avenue;  that  as  she  approached  the 

intersection  she  looked  to  the  left  on  /inslie  street  and  did 

not  see  any  car  approaching}  that  she  then  looked  to  the  right 

and  there  were  no  cars  coming  from  the  west;  that  she  looked 

back  to  the  left  again  and  saw  plaintiff's  car  coming  across 

the  intersection  rather  fast  and  slammed  on  her  brakes;  that 

when  she  put  on  her  brakes  she  was  going  into  the  intersection 

and  was  on  the  west  side  of  Kimball  avenue;  that  as  she  entered 

the  intersection  the  other  ear  was  in  the  east  half  of  Kimball 

avenue  and  had  not  passed  the  eenter  line  thereof;  that  "3h3 

would  say  she  could  stop  within  6  or  8  feet  at  the  speed  she 

was  going;"  that  she  did  not  turn  or  swerve  her  car  at  any 

time  before  the  impact  and  that  her  ©ar£hit  on  the  left  front 
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side  and  plaintiff's  car  was  also  hit  on  the  left  front  side; 
that  when  she  looked  to  the  left  as  she  approached  the  inter- 
section she  saw  nothing  at  the  stop  sign  at  the  northeast 
corner;  that  she  looked  to  the  right  and  back  to  the  left 
during  which  an  interval  of  15  to  20  seconds  elapsed;  that 
when  she  looked  to  the  left  the  second  time  she  saw  plain- 
tiff's car;  that  it  was  going  fast  in  the  intersection;  that 
3he  estimated  the  speed  at  about  30  miles  per  hour;  that  the 
front  of  her  car  was  badly  damaged,  the  bumper,  left  fender, 
hood,  grille  and  radiator  were  pushed  to  the  right  -  hit  on 
the  left  and  pushed  to  the  right  -  and  that  the  bumper  of 
her  car  with  reference  to  the  mid?^ of  Ainslle  street  was  at 
least  half  way  north  of  such  line;  that  the  speed  posted  along 
Kimball  avenue,  where  the  accident  happened,  was  25  miles  per 
hour;  that  as  she  looked  to  the  left  before  the  accident  she 
saw  the  atop  sign  on  the  northeast  corner;  and  that  she  saw 
that  there  was  no  car  parked  there  and  that  if  there  had  been 
a  car  parked  there  she  would  have  seen  it. 

Defendant  testified  on  cross-examination  that  she  did 
not  recall  that  there  were  any  cars  parked  on  any  of  the  four 
corners;  that  she  was  just  entering  the  intersection  when  she 
first  observed  plaintiff's  car  coming  into  the  intersection; 
that  at  that  point  the  thought  struck  her  that  there  would  be 
a  collision  because  the  other  driver  seemed  very  intent  on 
getting  across  and  that  she  slammed  on  her  brakes;  and  that 
she  stopped  at  the  place  of  impact,  which  was  in  the  northwest 
"corner"  of  the  intersection. 

Plaintiff,  Dr.  Irving  Rothenberg,  did  not  see  the  acci- 
dent and  merely  testified  as  to  the  damage  done  to  his  ear, 

Edward  B«  Carlson  testified  in  plaintiff *s  behalf  that 
he  arrived  at  the  scene  of  the  accident  five  or  ten  minutes 
after  it  happened;  that  he  saw  plaintiff's  car  "sitting  on  its 
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roof*  and  that  defendant's  oar  was  very  close  to  the  north- 
west corner  near  the  center  line  of  both  streets;  that  he 
observed  skid  marks  on  the  street  "about  a  foot  and  a  half 
to  two  feet  long  t1ust  previous  to  where  the  defendant's  car 
had  stopped";  that  defendant's  oar  "was  standing"  and  its 
bumper,  front  fender,  grille  and  radiator  were  pushed  back; 
and  that  plaintiff's  car  was  turned  upside  down0 

Carlson  testified  on  cross-examination  that  he  was 
wei.1  acquainted  with  the  intersection  of  Ainslie  street  and 
Kimball  avenue;  that  the  stop  sign  on  Ainslie  street  at  the 
northeast  corner  of  the  intersection  was  seven  feet  east  of 
the  oast  sidewalk  of  Kimball  avenue;  that  the  west  side  of 
the  building  on  the  northeast  corner  of  Ainslie  street  and 
Kimball  avenue  wa3  about  four  feet  east  of  the  stop  sign* 

Defendant  offered  in  evidence  three  photographs 
which  were  identified  by  her  and  plaintiff's  witness  Carlson 
as  correctly  portraying  the  scene  of  the  accident  at  the 
time  it  occurred  and  particularly  the  location  of  the  building 
at  the  northeast  corner  of  .Ainslie  street  and  Kimball  avenue 
and  the  stop  sign  on  the  north  side  of  Ainslie  street  where 
the  driver  of  plaintiff's  car  testified  he  stopped  before 
entering  the  intersection  and  which  he  said  was  about  10 
feet  east  of  the  east  curb  of  Kimball  avenue.  Plaintiff  ob- 
jected to  the  admission  of  these  photographs  and  the  trial 
Judge  said:  "I  could  not  let  the  picture  go  in,  because  the 
party  who  took  the  pictures  has  not  testified,  the  party  who 
has  had  *  *  *  the  film  in  his  possession  from  the  time  he 
took  the  picture  until  the  picture  was  developed,  has  not 
testified.  For  that  reason  I  cannot  let  them  go  in." 

A  discussion  followed  during  the  course  of  which  the 
following  occurred*  "THE  COURTS  Personally  I  don't  see  any 
objection  to  letting  them  in.  Technically,  yes  *  *  *. 
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1SU  HAMPTON:  Only  for  the  purpose  of  the  Court  seeing  where 
this  accident  happened.  THE  COURT*  It  ?/on't  influence  the 
decision  of  the  Court,  anyway,  I  will  tell  you  that*  IfU 
ABRAMSt  Under  the  circumstances  I  will  let  them  in*"  There- 
upon the  photographs  were  received  in  evidence* 

Defendant  contends  that  "the  court  committed  reversible 
errer  in  refusing  to  consider  the  photographs*  Photographs 
are  proper  evidence  when  they  are  verified  by  proof  that  they 
are  true  representations  of  the  subject  matter* B 

Since  the  photographs  were  properly  identified  as 

correctly  portraying  conditions  which  existed  as  the  drivers 

of  the  respective  cars  approached  and  entered  the  intersection 

where  the  accident  occurred,  there  can  be  no  question  as  to 

their  competency  and  admissibility*  In  Terry  v.  City  of 

Chicago*  320  111*  App.  342,  the  defendant  offered  and  the 

court  received  in  evidence  a  photograph  showing  a  sidewalk  at 

the  place  of  the  accident*  After  a  verdict  had  been  returned 

in  favor  of  the  defendant,  the  court  granted  a  new  trial  for 

the  reason  that  there  had  been  no  evidence  as  to  the  time 

when  the  picture  was  taken*  Upon  appeal,  this  court  reversed 

the  order  allowing  plaintiff's  motion  for  a  new  trial  and 

directed  the  trial  court  to  enter  judgment  on  the  verdict, 

saying  at  p.  344s 

"The  only  point  made  by  counsel  for  the  city  is  that 
the  photograph  was  properly  admitted  in  evidence*  i/hen 
plaintiff  and  another  witness  were  shown  this  photograph 
before  it  was  offered  in  evidence  they  testified  in  substance 
that  It  correctly  represented  the  condition  of  the  sidewalk 
at  uhe  time  of  the  accident.  In  this  circumstance,  obviously 
it  was  admissible  in  evidence  regardless  of  when  it  was  taken, M 

Since  Dr.  Hardin  testified  that  when  he  stopped  at  the 

stop  sign  he  "could  not  see  to  the  north  because  the  building 

was  in  the  way"  and  that  he  could  not  see  north  on  Kimball 

avenue  until  the  front  end  of  his  car  reached  a  point  10  feet 

within  the  intersection  because  the  building  on  the  northeast 
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corner  was  "in  the  way,"  the  photographs  were  not  only 

material  but  of  vital  importance,  inasmuch  as  they  show 
that  the  west  side  of  the  building  was  a  considerable  dis- 
tance east  of  the  east  sidewalk  of  Kimball  avenue  and  also 
several  feet  east  of  the  stop  sign  on  Ainslie  street.  They 
further  show  that  the  view  for  a  considerable  distance  to 
the  north  on  Kimball  avenue  of  a  person  driving  a  car  which 
had  stopped  at  the  stop  sign  in  question  could  not  have  been 
obstructed  by  said  building.  They  also  show  that  between 
the  stop  sign  and  the  east  curb  of  Kimball  avenue  there  was 
a  clear  and  unobstructed  view  of  the  southbound  traffic 
lanes  on  Kimball  avenue.  The  photographs  completely  refute 
the  testimony  of  plaintiff «s  driver  as  to  his  inability  to 
see  north  on  Kimball  avenue  because  of  the  building  until 
the  front  end  of  his  car  was  10  feet  within  the  intersection 

In  view  of  the  statement  of  the  trial  judge  that  the 
photographs  would  not  "influence  the  decision  of  the  Court, H 
even  though  they  were  received  in  evidence,  we  are  impelled 
to  hold  that  his  announced  refusal  to  give  them  proper  con- 
sideration constituted  reversible  error* 

Inasmuch  as  this  case  will  in  all  likelihood  be  re- 
tried, we  refrain  from  discussing  the  evidence  at  length. 
However,  it  seems  clear  from  an  analysis  of  the  testimony 
of  the  witnesses,  heretofore  set  forth,  that  there  is  not  a 
particle  of  evidence  in  the  record  which  tends  to  show  that 
defendant  was  guilty  of  wilful  and  wanton  conduct. 

For  the  reasons  stated  herein  the  judgment  of  the 
Municipal  court  of  Chicago  is  reversed  and  the  cause  is  re- 
manded for  a  new  trial, 

JUDGMENT  REVERSED  AND  CAUSE  RE- 
MANDED FOR  A  NEW  TRIAL* 

Friend,  P*  J.,  and  Scanlan,  J.,  concur 8 
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RALPH  A.  TERRELL, 

Appellant, 


TOOL  EQUIPMENT  SALES  CO,, 
a  corporation, 

Appellee. 


APPEAL  PROM  SUPERIOR  COURT, 


COOK  COUNTY, 
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MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT. 

This  action  was  brought  by  Ralph  A.  Terrell  to  recover 
from  Tool  Equipment  Sales  Co,  a  balance  of  $12,759,34  in 
commissions  which  plaintiff  claimed  defendant  owed  him*  The 
case  was  tried  by  the  court  without  a  jury  and  at  the  con- 
clusion of  plaintiff's  evidence  the  trial  court  entered  judg- 
ment against  plaintiff  on  defendant's  motion.  Plaintiff 
appeals  from  said  judgment. 

Plaintiff's  amended  complaint  alleged  in  substance 
that  he  was  employed  as  a  salesman  by  defendant,  which  was 
the  sales  representative  of  a  number  of  tool  manufacturing 
companies;  that  under  the  terms  of  his  employment  he  was  re- 
quired to  solicit  orders  for  tools  to  be  manufactured  by  such 
companies  and  that  on  every  order  procured  by  him  he  was  en- 
titled to  receive  one-half  of  the  10%  commission  paid  to  his 
employer  by  said  tool  manufacturers;  and  that  there  was  due 
and  owing  to  him  a  balance  of  $12,759 »34  for  earned  commissions 
on  orders  secured  by  him,  after  allowing  defendant  certain  credits. 
The  answer  to  the  amended  complaint,  after  admitting  plain- 
tiff's employment  by  defendant  as  a  salesman,  alleged  substantially 
that  he  was  paid  all  commissions  due  him  during  the  period  of  his 
employment  except  $3,426,33;  that  while  plaintiff  was  ostensibly 
working  for  defendant,  he  was  also  receiving  compensation  for 
working  for  another  employer  who  was  one  of  defendant's  custo- 
mers; that  "such  conduct  was  a  breach  of  plaintiff's  agreement 
with  defendant,  which  agreement  required  plaintiff  to  devote  his 
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entire  time  to  the  business  of  defendant";  and  that  by  reason 
of  such  breach  plaintiff  was  not  entitled  to  recover  anything 
from  defendant. 

Plaintiff's  evidence  shows  that  defendant  represented 
as  sales  agent  a  number  of  tool  manufacturers,  Including  the 
Brust  Tool  Mfg.  Co.  (hereinafter  for  convenience  referred  to 
as  the  Brust  Company);  that  the  Brust  Company  entered  into  a 
written  contract  with  defendant  under  the  terms  of  which  said 
company  appointed  defendant  its  "Sales  Representative"  and 
agreed  to  pay  the  latter  "a  commission  of  ***  10%  ***  of  the 
cost  of  all  labor  involved  in  the  manufacture  of  orders"  obtained 
by  defendant;  and  that  on  January  2,  I939  plaintiff  was  employed 
as  a  salesman  by  defendant  under  an  oral  contract  to  solicit 
orders  for  tools  to  be  produced  by  the  various  tool  manufacturers 
represented  by  defendant  but  that  the  only  order  involved  herein 
was  one  secured  by  Terrell  from  the  Studebaker  Aviation  Company 
for  tools  to  be  manufactured  by  the  Brust  Company* 

Terrell  testified  that  when  he  was  employed  by  C,  B,  Cole, 
the  president  of  defendant  company,  "There  was  nothing  said  about 
devoting  all  of  my  time  to  Mr,  Cole»s  business.  There  was  nothing 
said  about  that.  I  didn»t  understand  that  I  was  to  devote  all  of 
my  time  to  Mr,  Cole's  business  ***  nothing  was  said  about  how  much 
time  I  was  to  spend.  It  was  my  understanding  and  I  had  in  mind 
that  I  could  spend  ?/hatever  time  I  wanted  on  the  transaction  ***-.« 

As  to  the  manner  in  which  he  customarily  performed  his  duties 
as  defendant's  salesman  Terrell  testified  that  he  called  on  concerns 
who  were  engaged  in  the  manufacture  of  various  products;  that  it 
was  his  business  to  understand  what  tool  would  perform  any  required 
operation  and  "to  recommend  the  typ^  of  tool";  that  when  he  called 
on  a  customer  he  would  discuss  with  such  customer  what  tool  was  re- 
quired for  the  operation  outlined  ey  the  manufacturer;  that  he  would 
first  secure  a  tentative  order  and  at  that  time  the  manufacture* 
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would  deliver  to  him  blue  prints  and  process  sheets  pertaining 
to  the  tools  included  in  the  orders  that  he  would  take  such  blue 
prints  and  process  sheets  to  the  machine  shop  of  the  Brust  Company 
and  go  over  them  with  the  Brust  Company's  engineers  and  explain 
to  the  latter  in  detail  what  was  required  as  to  each  and  every 
item}  that  the  engineering  department  of  said  company  would  then 
figure  the  method  and  steps  to  be  taken  to  produce  the  tools  or 
dies  specified  in  the  tentative  order;  that  he  would  then  esti- 
mate with  the  Brust  Company  the  cost  of  the  tools  and  the  time 
it  would  take  to  assemble  the  parts  thereof;  that  defendant  did 
not  have  any  convenient  place  for  plaintiff  to  work  and  he  did 
most  of  his  work  of  estimating  the  cost  of  tools  at  the  shop  of 
the  Brust  Company;  that  after  the  engineering  work  had  been  per- 
formed and  the  cost  arrived  at,  he  would  return  to  the  manufacturer 
for  a  final  order  and  would  discuss  each  tool  with  said  concern 
and  advise  it  as  to  the  length  of  time  it  would  take  to  produce 
the  tool  and  the  price  thereof;  that  upon  securing  a  final  order 
he  would  take  same  back  to  the  Brust  Company  to  have  the  tool 
manufactured;  that  defendant  would  receive  its  commission  from 
the  Brust  Company  when  the  latter  had  been  paid  in  full  by  the 
manufacturer  which  had  ordered  the  tools;  and  that  under  Terrell's 
agreement  with  defendant  he  was  paid  a  commission  of  50ft  of  the 
commission  received  by  defendant  from  the  Brust  Company. 

Plaintiff »s  evidence  also  shows  that  while  he  was  employed 
by  defendant  the  latter  paid  him  commissions  as  follows t  $4600  in 
1939;  $6,000  in  1940;  $26,000  in  1941;  $36,000  in  1942  and  $19,000 
up  to  June  1,  1943;  and  that  there  was  a  balance  of  $12,759#34  of 
earned  commissions  due  and  owing  to  him  when  he  resigned  from  his 
position  with  defendant  on  August  1,  1943* 

Plaintiff's  evidence  as  to  the  particular  transaction  in 
question  is  as  follows:  In  1941  Terrell  secured  a  $300,000  order 
frem  the  Studebaker  Aviation  Co#  for  tools  to  be  manufactured  fey 
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the  Brust  Company,  ,/hen  the  Stude baker  Company  gave  plaintiff 
a  tentative  order  for  these  tools  it  delivered  to  him  blue 
prints  thereof  and  process  sheets  which  showed  in  detail  the 
various  operations  the  Studebaker  Company  contemplated  perform- 
ing with  such  tools  in  the  manufacture  of  its  products*  The 
engineering  department  of  the  Studebaker  Company  necessarily 
prepared  these  blue  prints  and  process  sheets.  After  plaintiff 
took  the  blue  prints  and  process  sheets  to  the  Erust  Company  so 
that  tho  latter  might  design  the  tools  uad  discussed  same  with 
said  company* s  engineers,  it  was  discovered  that  the  process 
sheets  were  incorrect  in  that  the  operations  described  therein 
could  not  be  performed  by  the  tools  indicated  on  the  blue  prints* 
Plaintiff  took  the  blue  prints  and  the  process  sheets  back  to  the 
Studebaker  Company  and  explained  the  errors  in  the  process  sheets* 
It  was  the  obligation  of  the  Studebaker  Company  to  have  its  en- 
gineers prepare  correct  process  sheets  if  it  wanted  the  tools 
manufactured  by  the  Brust  Company,  The  Studebaker  Company  was 
short  of  engineers  and  its  vice-president  asked  plaintiff  if  the 
Brust  Company  would  do  the  engineering  work  necessary  to  correct 
the  process  sheets  and  he  said  that  he  thought  it  would*  TJhen 
plaintiff  returned  to  the  Brust  Company  and  advised  its  president 
of  the  Studebaker  Company* s  predicament  and  the  request  of  its 
vice-president  that  the  3rust  Company  correct  the  process  sheets, 
the  president  of  the  Brust  Company  said  that  it  had  n©  engineers 
available  to  do  this  work  and  asked  plaintiff  if  he  would  do  it. 
Plaintiff  agreed  to  do  ic  and  he  worked  every  evening,  Saturday 
afternoons  and  Sundays  for  six  months  in  the  performance  of  this 
engineering  work,  '.hen  plaintiff  completed  his  work  in  correcting 
the  process  sheets  the  Studebaker  Company  sent  the  Brust  Company 
a  check  for  $28,000  in  payment  for  said  work*  The  Brust  Company 
turned  the  $28,000  over  to  plaintiff  without  deducting  anything 
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therefrom.  The  tools  comprised  in  the  studebaker  Company's 
$300,000  order  were  designed  and  manufactured  by  the  Brust 
Company  in  accordance  with  the  blue  prints  furnished  by  the 
Studebaker  Company  and  the  corrected  process  sheets  prepared 
by  plaintiff.  The  Studebaker  Company  received  the  tools  and 
paid  $300,000  for  them  and  the  defendant  received  its  full 
commission  of  10%  on  this  order* 

Plaintiff's  theory  as  stated  in  his  brief  is  that  "ha 
is  entitled  to  recover  from  the  defendant  for  commissions  earned 
on  orders  obtained  by  him  as  salesman  for  the  defendant,  the 
sum  of  $12,759.34-5  that  the  amount  of  said  commissions  is  evi- 
denced by  statements  rendered  from  time  to  time  by  the  defend- 
ant to  the  plaintiff,  all  of  which  statements  were  introduced 
in  evidence  and  that  the  above  amount  is  the  balance  due  after 
allowing  to  the  defendant  certain  credits  as  shown  in  plain- 
tiff's amended  complaint  as  amended";  and  that  "he  was  not  ob- 
liged to  devote  all  his  time  and  attention  to  the  business  ©f 
the  defendant;  that  his  agreement  with  the  defendant  did  not 
require  him  to  devote  any  particular  amount  of  time  to  the  de- 
fendant's business;  that  the  engineering  services  that  he  per- 
formed for  the  Brust  Tool  Co.,  for  which  he  received  additional 
compensation,  were  entirely  outside  the  scope  and  hours  of  his 
employment  by  the  defendant;  that  such  extra  services  were  not 
required  of  him  in  order  to  secure  orders;  that  such  services 
/     should  have  been  performed  by  the  engineering  department  of  the 
Studebaker  Co.;  that  the  latter  company  had  not  sufficient 
engineers  to  perform  that  work;  hence  they  looked  to  Brust  Tool 
Company  to  furnish  that  service;  that  the  plaintiff  performed 
that  work  during  nights  and  on  Saturday  afternoons  and  Sundays; 
that  such  extra  services  did  not  interfere  with  the  work  per- 
formed by  him  for  the  defendant  or  the  business  of  the  defend- 
ant, but  on  the  contrary  was  most  beneficial  to  the  defendant 
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/  because  the  plaintiff  was  as  a  result  of  such,  work  able  to  ob- 
tain orders  that  Brust  Tool  Company  subsequently  manufactured 
and  on  which  defendant  was  paid  a  commission." 

Defendant's  theory  is  that  plaintiff  as  its  agent  "vio- 
lated the  obligations  imposed  by  law  upon  him  in  that  he  failed 
to  show  good  faith  and  loyalty  toward  defendant  when,  in  the 
course  of  his  employment,  he  obtained  secret  profits  therefrom 
above  his  usual  remuneration  and  failed  to  disclose  said  secret 
profits  and  account  for  same  to  the  defendant";  that  "the  secret 
profits  in  the  sum  of  at  least  $28,000  received  by  plaintiff 
from  the  Brust  Tool  Manufacturing  Company  for  services  performed 
for  Studebalcer  Corporation  arose  in  the  course  of  and  by  reason 
of  his  employment  by  defendant  and  that  said  $28,000  lawfully 
belongs  to  defendant  as  his  employer,  and  inasmuch  as  that  amount 
is  more  than  twice  the  amount  plaintiff  claims  from  defendant, 
that  plaintiff  has  failed  to  prove  that  there  is  any  sum  due  hla 
from  defendant !'j  and  that  "plaintiff  by  receiving  such  secret 
profits  rightfully  due  to  defendant  and  failing  to  disclose  and 
account  for  the  same  has  perpetrated  a  fraud  upon  his  principal 
and  cannot  recover  any  commissions  allegedly  due  by  virtue  of  the 
contractual  relationship  in  the  course  of  which  the  fraudulent 
acts  occurred #M 

In  passing  upon  a  motion  for  a  finding  and  judgment  in 
defendant's  favor  at  the  close  of  plaintiff's  evidence  in  a  case 
tried  by  the  court  without  a  jury,  a  trial  Judge  is  bound  by  the 
same  rules  which  should  govern  a  trial  court  in  passing  upon  a 
motion  to  direct  a  verdict  made  at  the  conclusion  of  plaintiff's 
evidence,,  These  rules  are  clearly  stated  in  Hunter^JTroup^ 
315  111.  293,  where  the  court  said  at  pp.  296,  297: 

"A  motion  to  instruct  the  Jury  to  find  for  the  defendant 
is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule  is 
that  the  evidence  so  demurred  to,  in  its  aspect  most  favorable 
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to  the  plaintiff,  together  with  all  reasonable  inferences 
arising  therefrom,  must  be  taken  most  strongly  in  favor  of 
the  plaintiff.  The  evidence  is  not  weighed,  and  all  contra- 
dictory evidence  or  explanatory  circumstances  must  be  rejected. 
The  question  presented  on  such  motion  is  whether  there  is  any 
evidence  fairly  tending  to  prove  the  plaintiff »s  declaration 
In  reviewing  the  action  of  the  court  of  which  complaint  is 
made  we  do  not  weigh  the  evidence,  -  we  can  look  only  at  that 
which  is  favorable  to  appellant.  Yess  v»  Yess.  255  HI*  4-14; 
lie c one  v,  Reynolds f   233  id.  188  j  Lloyd  gjgfc  273  id.  489." 

Therefore,  if  plaintiff *s  evidence  made  out  a  prima 
facie  case  it  must  be  held  that  the  judgment  from  which  this 
appeal  was  taken  was  erroneously  entered. 

Defendant  cites  numerous  authorities  in  support  of  its 
contention  that  the  $28,000  which  plaintiff  received  for 
engineering  services  performed  by  him  for  the  Studebaker 
Company  in  preparing  the  corrected  process  sheets  constituted 
secret  profits  earned  by  him  in  the  course  of  his  employment 
and  that  said  $28,000  belonged  to  it.  While  such  authorities 
enunciate  correct  principles  of  law,  in  our  opinion  they  are 
not  applicable  to  the  facts  as  shown  by  the  evidence  adduced 
by  plaintiff  and  therefore  it  would  serve  no  useful  purpose 
to  discuss  them. 

It  clearly  appears  from  plaintiff's  evidence  that  he  did 
not  breach  his  contract  with  the  defendant,  that  he  made  no  secret 
earnings  or  profits  in  the  course  of  and  as  a  result  of  his  em- 
ployment by  defendant,  that  he  did  not  violate  any  duty  he  owed 
to  defendant,  that  he  exercised  good  faith  and  loyalty  to  defend- 
ant as  to  every  transaction  he  handled  within  the  course  of  his 
employment  and  that  defendant  received  from  the  Brust  Company 
its  full  commission  on  every  order  obtained  by  plaintiff  as  the 
result  of  which  tools  were  manufactured  by  said  company. 

The  general  rule  is  that  the  employer  is  not  entitled  to 
earnings  or  profits  of  the  employee  outside  of  business  hours, 
as  at  night  or  Sundays  or  holidays,  in  a  business  or  in  the  per- 
formance of  services  not  inconsistent  or  interfering  with  the 
business  of  the  employer  and  not  lessening  the  value  of  the 
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employee's  services  to  him.  (35  Am.  Jur.  5^7 3   sec.  885 
Wanaee.,,et,al,,  y^.JipYoun^  98  111.  638.) 

Ihile  plaintiff  admitted  that  it  was  one  of  his  duties 
as  sales  agent  fdr  defendant  to  advise  his  customer  manufac- 
turers, when  necessary,  as  to  the  type  of  tools  required  to 
perform  operations  outlined  by  them,  there  was  no  necessity 
for  any  such  advioe  in  connection  with  the  order  in  question* 
The  Studebaker  Company  knew  what  operations  it  wanted  per- 
formed and  the  tools  required  to  perform  them.  Its  own 
engineers  prepared  the  blue  prints  for  the  tools  and  the 
original  process  sheets  showing  the  operations  to  be  performed 
by  such  tools.  The  process  sheets  prepared  by  its  engineering 
department  were  incorrect.  Because  of  the  tremendous  impact 
of  war  production^  it  had  no  engineers  available  to  make 
corrected  process  sheets.  Plaintiff  prepared  the  corrected 
process  sheets  during  the  time  heretofore  indicated  and,  as 
already  stated,  he  was  paid  $28,000  for  this  work. 

It  is  idle  to  urge  that  plaintiff  performed  this  work 
or  that  he  was  paid  therefor  "in  the  course  of  and  out  of  his 
agency, w  "in  the  course  of  and  as  a  result  of  his  employment" 
or  "through  his  employment."  There  is  no  evidence  in  the 
record  that  supports  defendant's  position  that  the  work  for 
which  plaintiff  was  paid  the  $28,000  came  within  any  of  his 
prescribed  duties  as  defendant's  agent  or  that  it  was  performed 
within  the  course  of  his  employment.  3uch  work  was  distinct 
and  separate  and  apart  from  any  duty  plaintiff  owed  defendant 
as  its  agent*  Certainly  the  Studebaker  Company  would  not  have 
paid  $28,000  for  this  work  if  Terrell  was  obligated  to  do  it 
as  defendant's  agent.  The  absurdity  of  defendant's  position 
is  demonstrated  by  the  fact  that  it  would  have  to  admit  that 
it,  as  plaintiff's  employer,  was  obligated  to  prepare  the 
corrected  process  sheets  before  it  could  claim  that  Terrell 
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was  acting  within  the  course  of  his  employment  in  preparing 

same. 

As  shown  by  plaintiff's  evidence,  this  is  not  a  case 
where  he  wrongfully  withheld  undisclosed  profits  obtained  by 
him  in  the  course  of  and  as  a  result  of  his  employment.  It 
is  a  case  rather  where  plaintiff  legitimately  earned  $28,000 
as  a  fee  for  performing  services  entirely  outside  the  hours 
and  the  course  of  his  employment  and  which  he  was  under  no 
duty  to  perform  as  defendant's  agent.  There  was  nothing 
about  plaintiff's  performance  of  the  aforesaid  services  that 
lessened  the  value  of  his  services  to  defendant  or  interfered 
with  the  latter 's  business  and  Terrell  owed  no  legal  duty  to 
defendant  to  apprise  it  of  the  work  performed  by  him  in  pre- 
paring the  corrected  process  sheets  for  the  Studebaker  Company 
or  of  the  compensation  he  received  therefor. 

Not  only  did  plaintiff's  evidence  mate  out  a  prima 
facie  case  but  it  clearly  showed  that  defendant  owed  him  a 
balance  of  $12,7>9,34  in  earned  commissions  and  that  he  did 
not  breach  his  contract  of  employment  with  defendant  There- 
fore, it  must  be  held  that  the  trial  court  erred  in  entering 
judgment  in  favor  of  defendant  at  the  conclusion  of  plain- 
tiff's evidence, 

T^or  the  reasons  stated  herein  the  judgment  of  the 

Superior  court  of  Cook  county  is  reversed  and  the  cause 

remanded  for  a  new  trial, 

JUDGMENT  REVERSED  AND 

CAUSE  REMANDED  FOB  NEW  TRIAL. 

Friend,  P.  J.,  and  Scanlan,  J.,  concur. 
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APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


BEATRICE  BURGERMAN  KAPLAN, 

Appellee, 


JACOB  L.  KAPLAN, 

Appellant. 


MR.  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 

July  13,  1943,  Mrs.  Kaplan  was  granted  a  decree  of 
divorce  from  her  husband,  Jacob,  on  the  ground  of  repeated 
cruelty.  The  parties  entered  into  an  agreement  as  t©  their 
property  rights,  which  was  approved  by  the  court  as  fair  and 
proper.  The  care  and  custody  of  the  minor  children,  Donna,  5, 
and  Andrea,  2  l/2  years  of  age,  was  awarded  to  Mrs.  Kaplan. 
The  decree  ordered  that  the  defendant  should  pay  to  plaintiff 
as  and  for  her  alimony,  rent  and  support  of  the  children  the 
sum  of  $860*00  per  month  "beginning  with  the  entry  of  tnis 
decree  and  payable  each  month  thereafter  until  further  order 
of  this  court". 

February  10,  1944,  the  decree  was  modified  by  directing 
as  to  the  children  that  they  be  put  in  the  Bateman  School 
ib  Chicago;  that  defendant  pay  directly  to  the  school  §150.00 
per  month  for  their  support  and  tuition.  This  order  also 
directed  defendant  to  pay  to  Mrs.  Kaplan  tluO.OO  per  month 
for  alimony, 

August  20,  1945,  plaintiff  filed  a  petition  setting 
forth  that  defendant  had  failed  and  refused  to  pay  the  alimony 
of  #100.00  per  month,  as  provided  in  the  order  of  February 
10,  1944,  except  the  sum  of  $714.00;  that  there  had  accrued 
alimony  amounting  to  $1086.00  up  to  and  including  August  10, 
1945.  Defendant  answered  August  24th.  He  did  not  d- ny  that  he 
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owed  the  alimony  to  the  amount  alleged,  hut  said  he  was 
"financially  unahle  to  pay  the  plaintiff  the  sum  of  $1086.00 
or  any  other  sua",  and  that  his  failure  to  pay  was  not 
willful, 

November  15,  1945,  plaintiff  filed  another  petition  in 
which  she  again  averred  that  $1086.00  unpaid  alimony  was  due 
from  defendant  to  her  up  to  and  including  August  10,  1945,  and 
prayed  Judgment  for  that  amount.  Defendant  answered  November 
21st,  He  again  failed  to  deny  that  there  was  due  to  plaintiff 
the  sum  of  $1083.00  for  unpaid  alimony,  as  alleged. 

December  7,  1945,  the  petitions  of  August  20th  and 
November  15th  with  defendant's  answers  came  on  for  hearing 
before  the  court.  Defendant  by  leave  filed  instanter  an  amended 
answer*  For  the  first  time  he  denied  (only  generally)  he  owed 
plaintiff  $1086.00  for  unpaid  alimony.  He  attached  to  his 
amended  answer  Exhibits  "A",  "B"  and  BGH.  Exhibit  "A"  purported 
to  show  "Moneys  paid  to  Beatrice  Kaplan  Since  Decree";  Exhibit 
"B",  "Moneys  Bxpended  for  medical  Care,  Nursing  and  Health 
of  Two  Minor  Children";  Exhibit  "C",  "Money  Paid  for  School 
Expenses  for  Children  and  Camping" ♦  Exhibit  "A"  is  important, 
since  it  shows  the  account  between  defendant  and  plaintiff. 
It  shows  that  on  February  26,  1944,  defendant  paid  to  plaintiff 
?100. 00.  It  shows:   "Since:  July,  1945  to  dtte........ 

(None)".  It  also  shows  that  from  March,  1944,  to  July,  1945, 
only  $42,00  each  month  was  paid  by  defen  ant  to  plaintiff,  and 
that  these  payments  were  made  out  of  allotments  received  from 
the  U.  S.  Government  while  defendant  was  in  the  military 
service,  a  total  sum  of  $714.00.  It  thus  shows  that  for  a 
perioi  of  17  months  plaintiff  received  only  142.00  per  month, 
and  that  defendant  was  short  in  his  payments  under  the  order 
of  February  10,  1944,  #58.00  per  month,  a  total  sum  of  $986.00. 
It  shows  no  payment  for  the  month  of  July,  1945.  A  simple 
computation,  therefore,  shows  a  total  amount  due  for  past 


saw  sd  btaB   3ird   t6»5»I£a  vt  xnwelL*  &di  fcewo 

a^w  tj*--  I   aid  i&ti$  bn&   K*-m 

.       ■  .CI1« 
IJeq  ieiifrOiJA  $*Iil  ll^nlAlq    t  , 

I  ©jaw  V  w  O0.de:   .  t  fe«irisvja  n  '  ■  rfoiriw 

^ti^fllalq  otf  eirfi  a  aw  a-rerf;*   J&d$  x^©&  o*  ftell-a^:  .-tglS 

. 

^icfiilxS    |   •    ■  ■ 
dof 

9d$  v.. ■. 
TUtaialq  <  c  tatfd  awe. 

- ,  -.?*  ,  .00, 

I  .w  T£   tO   fcOiltaq 

i        '  <  < 

<    Ca 


alimony  of  #986.00  and  $100.00  or  $1086.00,  and  this  according 
to  defendant's  own  verified  statement  of  account. 

All  this  developed  on  the  hearing,  which  has  been 
presented  to  us  by  additional  abstract  of  record,  showing  that 
these  itpms  were  fully  discussed  in  the  presence  of  the  oourt 
by  attorneys  for  the  parties.  Defendant  did  not  offer  any 
evidence.  He  was  in  court  on  a  rule  to  ahow  cause.  He  now 
complains  he  did  not  have  opportunity  to  produce  evidence  and 
cites  Burke t  v.  Reliance  Bank  &  Trust  Co..  367  111.  196; 
Hultberg  v,  Anderson^  252  111,  607,  and  other  oases  rightly 
holding  due  process  of  law  includes  not  alone  notice  of  the 
proceeding  but  also  the  opportunity  to  be  hoard  and  present 
evidence  on  issues  of  fact.  The  record  shows  he  was  present 
in  court  with  his  third  attorney*  but  no  request  was  made  for 
the  opportunity  to  produce  evidence.  The  law  does  not  require 
evidence  as  to  issues  of  fact  when  pleadings  show  there  is  no 
issue  of  fact  to  be  tried.  Smith  Kurd  111.  Anno,  Stat,,  Chap. 
110,  §40  (2),  par.  164,  p.  252;  Peters  v,  Peters.  376  111.  237; 
Standard,  Inc.  v,  Klrby.  319  111.  App.  206,  209. 

We  do  not  entertain  a  doubt  on  this  record  defendant 
owed  the  amount  for  which  the  Judgment  against  hl»  was  rendered. 
It  will  therefore  be  affirmed, 

AFFIRMED, 

OrConnor  and  Nlemeyer,  JJ.,  concur. 
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RUTH  SOHIKORA  WAYNE, 


329I.A.  185' 


Appellee, 


FREEPORT  MOTOR  CASUALTY  COMPANY, 
a  corporation  of  Illinois, 

Appellant, 


) 

) 

J  APPEAL  FROM 

)     CIRCUIT  COURT, 

) 
) 

) 
) 


COOK  COUNTY* 


MR*  PRESIDING  JUSTICE  MATCHETT  DELIVERED  TEE  OPINION  OF  THE  COURT. 

On  a  former  appeal  this  court  reversed  a  judgment  for 
plaintiff  and  remanded  the  cause  for  another  trial.  The  principal 
reason  for  reversal  was  the  exclusion  of  evidence  offered  by 
the  defendant,  which  in  the  opinion  of  the  court  should  have 
been  admitted.   Schlkora  v.  Freeport  Motor  Casualty  Co..  320 
111.  App,  359,  On  the  second  trial  the  evidence  excluded  on 
the  first  was  admitted.  The  Jury  returned  a  like  verdict,  and 
again  the  court  overruled  defendant's  motion  for  a  new  trial 
and  entered  Judgment  on  the  verdict.  Defendant  again  appeals* 
Oh  this  second  appeal  it  is  contended  that  the  verdict  was 
manifestly  against  the  weight  of  the  evidence. 

The  action  is  based  on  an  occurrence  which  took  place 
on  February  27,  1937,  when  plaintiff  (then  a  minor)  was  rising 
in  the  Plymouth  automobile  of  Joseph  Grabowski,  the  automobile 
driven  for  him  by  his  brother,  John  Grabowski.  Plaintiff  was 
Injured,  as  she  alleged,  by  the  negligence  of  the  driver, 
Joseph  Grabowski  held  an  indemnity  policy  Issued  to  him  on  his 
automobile  by  defendant  JulyblO,  1936,  The  policy  contains  a 
clause  insuring  Joseph  Grabowski  "Against  actual  loss,  from  the 
liability  Imposed  by  law  upon  the  Assured  on  account  of  bodily 
injuries  and  for  death  accidentally  suffered,  or  alleged  to  have 
freen  suffered,  by  a  person  or  persons  (including  damages  for 
neoessarily  resultant  loss  of  services  and  for  consequential 
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damages,  for  which  the  Assured  is  liable)  by  reason  of  the 
ownership,  maintenance,  or  use  of  any  motor  vehicle  described 
herein  while  this  policy  is  in  force" •  Paragraph  11  of  the 
policy  provided:   "The  Assured  shall  not  voluntarily  assume  any 
liability,  nor  incur  any  expense,  nor  settle  any  claim,  except 
at  the  Assured' s  own  expense.  The  Assured  shall  not  interfere 
In  any  negotiations  for  settlement  nor  An  any  legal  proceedings 
brought  against  the  Assured*  However,  if  any  suit  is  brought 
to  enforce  a  claim  against  the  Assured,  the  Assured  shall 
forward  immediately  thereafter,  by  registered  mall,  to  the 
Freeport  Motor  Casualty  Company  at  their  home  office,  Freeport, 
Illinois,  every  summons  and  other  process,  as  soon  as  the  same 
is  served  upon  the  Assured,  and  shall  aid  in  seouring  Information 
and  evidence  and  the  attendance  of  witnesses,  and  shall  cooperate 
with  the  Freeport  Motor  Casualty  Company  (except  in  a  pecuniary 
way)  in  all  matters  which  the  Freeport  Motor  Casualty  Company 
may  deem  necessary  in  the  course  of  any  suit  or  in  the  prosecution 
of  any  appeal  therefrom" • 

August  20,  1938,  Miss  Schi&ora  (now  Mrs.  Wayne)  brought 
an  action  in  the  Superior  court  against  Joseph  Grabowskl  to 
recover  damages  for  the  alleged  injuries  sustained  by  her  on 
February  27,  1937.  The  summons  was  served  by  the  sheriff,  as 
his  return  shows,  Auguat  30,  1938,  "by  leaving  a  copy  of  the 
same  at  defendant's  place  of  abode,  with  Emily  Grabowski  (sister), 
a  person  of  his  family  of  the  age  of  ten  years  or  upwards,  and 
Informing  such  person  of  the  contents  thereof "♦  The  return  also 
shows  that  on  August  31,  1938,  "a  copy  of  the  within  writ  was 
placed  in  a  sealed  envelope,  with  postage  fully  prepaid,  addressed 
to  the  said  defendant  at  such  usual  place  of  abode",  was  sent 
by  mall  to  the  defendant.  The  return  Is  signed  "John  Toman, 
Sheriff  by  George  Bates,  Deputy". 

September  29,  1939,  defendant  isras  defaulted,  and  Mrs. 
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Wayne  recovered  judgment  against  him  for  $3,000.00  and  costs, 
November  1,  1939,  she  caused  an  execution  to  issue  on  the 
judgment.  The  sheriff  served  the  same  on  Joseph  Grabowski 
November  7,  1939,  together  with  a  bill  of  costs,  January 
11,  1940,  the  execution  was  returned  by  the  sheriff,  "No 
Property  Found",  The  copy  of  the  execution  and  bill  of  costs 
were  mailed  by  Joseph  Grabowski  to  defendant  insurance 
company  by  registered  mail  and  was  by  it  returned  to  Joseph 
Grabowski  April  8,  1940. 

April  8,  1940,  plaintiff  brought  this  action  at  law 
against  the  casualty  company  to  recover  $3,000,00  the  amount 
of  her  judgment  against  Grabowski  in  the  Circuit  Court  of 
Cook  County,  The  suit  was  based  on  the  Act  of  May  11,  1933, 
(111,  State,  Bar  Stat.,  1935,  Chap.  73,  par,  466,  §1).  It 
reads : 

"All  policies  hereinafter  issued  by  an  insurance 
carrier  organized  or  doing  business  under  the  laws 
of  this  State  insuring  or  indemnifying  any  person 
against  loss  or  liability  for  the  death  or  for  any 
injury  to  the  person  or  to  the  property  of  another 
shall  be  deemed  and  construed  to  contain  a  provi- 
sion that  the  carrier  shall  be  liable  to  the  person 
entitled  to  recover  for  such  death  or  for  any  such 
injury  to  the  person  or  property  when  caused  by  the 
insured  in  the  same  manner  and  to  the  same  extent 
that  such  carrier  is  liable  to  the  insured.  Such 
liability  may  be  enforced  by  the  person  entitled  to 
recover  by  an  action  against  the  carrier  which  may 
be  commenced  at  any  time  after  the  rendition  of 
final  judgment  in  favor  of  such  person  against  the 
insured." 

Apparently  in  conformity  with  this  statute  the  insurance 

policy  provided: 

"The  Company  shall  be  liable  to  any  person  entitled 
to  recover  for  death  or  for  any  injury  to  the  person 
or  property  when  caused  by  the  insured  in  the  same 
manner  and  to  the  same  extent  that  such  Company  Is 
liable  to  the  insured.  Such  liability  may  be 
enforced  by  the  person  entitled  to  recover  by  an 
action  against  the  Company  which  may  be  commenced 
at  any  time  after  the  rendition  of  final  judgment 
in  favor  of  such  person  against  the  insured," 
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the  claim  of  plaintiff  against  Joseph  Grabowski  prior  to 
the  beginning  of  the  action  in  the  Superior  Court  but  denies 
that  any  copy  of  the  summons  in  the  suit  brought  by  plaintiff 
against  Joseph  Grabowski  was  ever  sent  to  It  by  registered 
mall  or  In  any  other  manner;  and  says  that  it  had  no  notice 
at  any  time  of  the  filing  of  the  action,  and  that  by  this  failure 
of  Joseph  Grabowski  to  comply  with  the  terms  and  conditions 
of  the  policy  defendant  is  not  liable  to  the  plaintiff.  This 
is  the  defense  interposed  in  this  case. 

The  complaint  alleged  on  information  and  belief  that 
after  the  receipt  of  the  summons  Joseph  Grabowski  caused  it 
to  be  delivered  to  the  defendant.  The  answer  of  the  defendant 
denied  this  to  be  true,  and  this  was  practically  the  only  issue 
of  fact  in  the  case. 

In  this  trial,  as  on  the  former,  plaintiff  produced 
Pat  Tomas©  as  a  witness.  He  testified  in  substance  that  he 
had  known  Joseph  Grabowski  for  ten  years;  that  he  had  worked 
for  himi  starting  in  1956  and  quitting  the  latter  part  of  1980; 
that  he  was  working  for  him  on  or  about  September  1,  1938, 
Hie  testimony  in  substance  is  that  about  September  1  or  2, 
1938,  he  delivered  a  summons  for  Mr.  Joseph  Grabowski  to  the 
office  of  the  insurance  Company*  He  describes  the  summons 
as  a  yellow  piece  of  paper  about  8  by  13  inches  long  and  says 
he  remembers  it  had  on  it  the  names  of  Grabowski rand  Sohlkora; 
that  he  gave  the  summons  to  a  girl  In  the  office  of  the 
insurance  company  at  212  Marion  Street,  Oak  Park,  and  that  she 
in  turn,  in  his  presence,  handed  it  to  a  Mr,  Carr,  who  was 
also  in  the  office  of  the  Insurance  company.  He  says  he  told 
the  girl  It  was  Mr,  Grabowski1 s  and  that  Grabowski  wanted  him 
to  hand  it  to  Mr,  Carr.  He  says  she  handed  it  to  Mr,  Carr; 
that  Carr  looked  at  it  and  said,   "All  right,  we  will  take  care 
of  it,"  and  he  (the  witness)  walked  out. 

The  girl  at  the  desk,  to  whom  Tomaso  says  he  gave  the 
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summons,  was  Ethel  Mott  (now  Mrs.  Johnson),  The  claim  agent, 
to  whom  Tomaso  says  she  handed  the  summons  in  his  presence, 
was  William  G,  Carr,  whose  deposition  was  taken  for  the  reason 
that  he  was  about  to  enter  the  service  of  the  U,  8.  Army, 
Mrs,  J0hnson  says  when  a  summons  was  brought  in  and  delivered 
to  her,  she  would  draw  a  file,  clip  the  summons  to  the  outside 
of  the  file  and  then  deliver  it  to  Mr*  Carr,  A  summons,  she  Bays, 
was  given  particular  attention  in  that  office;  it  was  the  most 
important  thing  that  came  there.  She  is  positive  that  during 
the  month  of  September,  1938,  no  one  delivered  a  summons  to  her 
in  which  Ruth  Schikora  was  plaintiff  and  Joseph  Grabowski 
defendant,  Tomaso,  she  says,  had  been  pointed  4ut  to  her  on  the 
former  trial,  but  she  had  never  seen  him  before,  Mr,  Carr's 
desk  was  located  behind  her  desk,  and  when  she  sat  at  her  desk 
she  was  about  10  or  15  feet  distant  from  him.  She  says  there 
was  a  file  on  the  G-rabowskl  matter;  that  they  knew  about  the 
accident  but  did  not  have  a  litigated  file  on  it. 

The  deposition  of  Mr,  Carr  says  he  was  claims  attorney 
for  the  defendant  at  the  Oak  Park  office.  He  knew  Joseph 
Grabowski  but  did  not  see  him  at  the  office  in  November,  1938, 
and  that  he  first  learned  of  the  action  filed  by  Rftth  Schikora 
on  December  1,  1939,  when  Mr,  Grabowski  forwarded  to  him  some 
legal  documents  through  the  mail*  These  were  the  execution  and 
a  copy  of  the  bill  of  costs,  whioh  he  returned  to  Mr,  Grabowski 
by  registered  mail, 

Burt  A,  Crowe  was  attorney  for  defendant  and  offered  as 
a  witness  at  the  first  trial.  He  withdrew  a?  attorney  in  the 
case  and  testified  on  the  second  trial.  He  says  he  first  met 
Joseph  W,  Grabowski  on  September  6,  1939;  that  William  Carr 

called  the  matter  to  his  attention  by  phone  and  afterwards  Mr. 

covered 
Grabowski  came  to  his  office,  said  he  owned  an  automobile/by 

an  indemnity  policy  of  the  defendant  company  and  told  of  the 

occurrence  in  which  Miss  Schikora  was  injured;  that  from  that 
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time  until  the  latter  part  of  November  he  heard  nothing  more 

of  the  matter  until  the  execution  and  bill  of  costs  were 

sent  to  him.  Mr,  Grabowskl  said  to  Growe  that  he  had  never 

been  served  with  any  legal  papers  by  anybody  in  connection 

with  any  law  suit.   In  response  to  a  question  from  Crowe, 

Grabowskl  said  it  was  Mutterly  impossible  for  him  to  turn  any 

summons  over  to  the  company  because  he  had  never  received 

any  summons,  that  he  had  never  known  about  a  law  suit  being 

filed  against  himM.  Mr*  Crowe  says  he  then  called  his  secretary 

into  the  office;  that  Grabowskl  reiterated  these  facts  as  above 

stated.  Crowe  dictated  them  to  his  secretary,  who  took  the 

statement  down  in  shorthand,  then  went  into  another  room, 

reduced  the  statement  to  writing  and  brought  it  back  to  the 

office  while  Grabowskl  was  there,  Crowe  took  the  paper  she 

had  written,  read  it  to  Grabowskl  aloud  and  asked  him  if  it  was 

true.  He  asked  him  if  he  would  sign  it,  and  he  said  he  would.. 

Joseph  Grabowskl  then  signed  his  name  to  the  statement  the 

stenographer  had  written,  which  is  in  evidence  as  defendant's 

exhibit  No.  2*  In  this  statement  (too  lengthy  to  quote  in  full) 

Joseph  Grabowskl  says: 

***** 

"I  never  knew  that  any  suit  was  brought  against  me. 
I  never  received  any  summons  from  any  court  or  lawyer 
and,  of  course,  not  having  received  any  summons, 
I  never  turned  any  summons  or  other  court  paper 
over  to  the  Freeport  Motor  Casualty  Company*   If  a 
suit  was  brought  against  me  and  Judgment  taken, 
I  never  had  any  knowledge  of  it. " 

The  paper  was  signed  "Joseph  W,  Grabowskl"  and  witnessed 

by  Burt  A*  Crowe. 

Mr.  Crowe's  stenographer,  Mrs.  Lillian  Prince  DeMasco, 

testifies  corroborating  in  detail  the  vidence  of  Crowe.   She 

saya  she  truly  transcribed  what  Grabowskl  said  and  saw  him 

sign  the  statement. 

The  issue  here,  as  on  the  former  appeal,  is  whether 

Joseph  Grabowskl  caused  notice  of  the  action  against  him  to  be 
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given  to  the  insurance  company.  It  is  quite  true  the  evidence 
of  Tomaao  as  a  whole  is  indefinite,  uncertain  and  at  times 
contradictory,  yet  he  positively  testified  that  at  the  time 
stated,  by  the  direction  of  Joseph  Grabowski  he  left  the 
summons  at  the  office  of  defendant  with  its  agent.  This  is 
denied  by  those  who  he  says  received  it.  It  was  suggested  in 
the  former  opinion  that  Joseph  Grabowski  would  have  an  opportunity 
to  testify  on  the  next  trial*  He  did  not  do  so.  It  as  apparent 
that  neither  party  wished  to  vouch  for  his  reliability.  We  do 
not  doubt  the  testimony  given  by  Mr,  Crowe  and  his  stenographer. 
We  do  not  question  the  truthfulness  of  Mrs*  Johnson  or  Mr, 
Carr,  H0wever,  there  is  a  possibility  with  the  amount  of  work 
they  had  to  do  and  the  time  that  had  elapsed  that  their 
memories  may  have  been  faulty.  Two  Juries  (twenty-four  men  and 
women),  who  saw  and  heard  the  witnesses  testify,  have  returned 
verdicts  for  plaintiff.  Two  Judges,  who  saw  and  heard  the 
witnesses,  have  denied  motions  for  a  new  trial  and  entered 
Judgment  on  the  verdict  for  plaintiff.  The  statement  of  Joseph 
Grabowski  made  to  Mr,  Crowe,  while  admissible,  is  of  no  weight 
as  against  the  return  of  the  sheriff.  There  is  no  doubt  on  this 
record  that  Joseph  Grabowski  was  served  with  summons  in  the  suit, 
and  that  fact  could  not  be  contested  in  this  action  on  the 
pleadings*  Chapman  v*  North  American  Ins.  Co..  292  111.  179. 

There  is  no  invariable  rule  that  we  will  not  reverse 
a  second  time  for  the  reason  that  a  verdict  is  manifestly 
against  the  evidence.  This  court  did  so  as  will  appear  from 
an  examination  of  Campbell  v.  C.  B.  Q,«  R»  R,  Co*,  305  111* 
264;  314  in,  App,  384,   It  declined  to  reverse  a  third  time  In 
that  case  for  that  reason,  319  111.  App*  453* 

This  issue  of  fact  was  peculiarly  for  the  Jury,  and  we 
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are  not  persuaded  the  cause  shoud  be  remanded  for  a  third 
trial.  The  Judgment  will  he  affirmed, 

AFFIRMED, 
O'Connor  and  Nlemeyer,  JJ,,  concur* 
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MINNIE  V*  PICKARD, 


Appellee, 

v. 

MILLIE  B.  RICE, 

Appellant. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


MR.  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  comes  to  this  court  by  tranefer  from  the 
8upreme  Court.  Packard  v»  Rice,  391  111.  615.  The  material 
facta  are  clearly  and  briefly  stated  In  the  opinion  of  the 
Sunreme  Court  as  follows: 

"November  .?,  1943,  the  plaintiff,  Minnie  V* 
Pickard,  obtained  Judgment  by  confession  in 
the  municipal  court  of  Chicago  for1  §30.21 
against  the  defendant,  Millie  B.  Rice,  $19,75 
representing  the  unpaid  balance  of  rent  of  an 
apartment  for  the  month  of  November,  1942,  and 
$10,46,  attorney's  fees*  Thereafter,  defendant 
filed  a  petition,  an  amended  petition,  and  a 
second  amended  petition.,  to  vacate  the  Judgment. 
Her  third  petition  averred  that  she  had  discharged 
her  obligations  under  the  lease  by  payment  of  an 
agreed  amount  of  $11.25.  January  5,  1944, 
defendant's  petition  was  ove  ruled,  More  than  a 
year  after  tne  entry  of  the  Judgment  by  confession, 
and  nearly  eleven  months  subsequent  to  the  day 
defendant's  petition  to  vacate  the  judgment  was 
overruled,  namely,  on  November  27,  1944,  she  filed 
a  motion  to  vacate  the  judgment  and  dismiss  the 
cause,  de cribed  in  her  brief  (but  not  in  the 
motion  itself)  as  a  motion  in  the  nature  of  a  writ 
of  error  coram  nobis.  The  grounds  supporting  the 
motion,  among  others,  were  that  the  lease  wasffa""  " "* 
violation  of  regulations  relative  to  rent  for 
housing  accommodations  in  the  defense-rental  area 
of  Chioago  issued  by  the  Office  of  Price  Administra- 
tion, conformably  to  the  Federal  Emergency  Price 
ControlmAct  of  1942,  and  that,  in  consequence,  the 
lease  was  void,  the  warrant  of  attorney  without  and 
force  or  effect,  and  the  judgment  rendered  a  fraud 
upon  the  court.  The  motion  concluded  by  averring 
that  had  the  trial  court  been  informed  of  the  fore- 
going facts,  the  Judgment  would  not  have  been 
entered;  that  the  facts  recounted  did  not  appear  of 
record,  and  that  by  reason  of  them  the  court  lacked 
Jurisdiction  to  render  the  judgment  assailed.  Decem- 
ber 4,  1944,  defendant's  motion  to  vacate  tne  Judg- 
ment by  confession  and  dismiss  the  cause  was  over- 
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ruled.  Seeking  a  reversal  of  the  order  of  December 
4,  1944,  defendant  prosecutes  a  direct  appeal,  apparent- 
ly on  the  assumption  that  a  constitutional  question 
Is  involved. H 

The  opinion  of  the  Supreme  Court  concludes: 

"For  the  reason  that  neither  the  validity  of  a 
statute  fl'Q/C  a  construction  of  the  constitution 
is  involved,  .vithin  the  contemplation  of  section 
76  of  the  Civil  Practice  Act,  (111,  Rev,  Stat, 
1943,  chap.  110,  par,  199, )  the  cause  is  trans- 
ferred to  the  Appellate  Court  for  the  First  District." 

The  appeal  was  docketed  in  this  court  and  on  the  call 
of  the  docket  noted  for  oral  argument,  Ag  in  the  Supreme  Court, 
so  here,  plaintiff  did  not  appear.  Defendant  filed  no  other 
brief  in  this  court.  On  the  day  set  for  oral  argument  she 
also  did  not  appear*   We  are  in  some  doubt  as  to  what  question 
is  supposed  to  be  before  us  for  consideration,.  We  gather  from 
the  brief  of  defendant  in  the  Supreme  Court  that  after  the 
denial  by  the  trial  court  of  defendant's  third  petition  to  set 
aside  the  confession  of  Judgment,  defendant  thought  she  had  a 
further  remedy  under  Section  72  of  the  Civil  Practice  Act.  If 
the  trial  court  erred  in  denying  the  motion  to  set  aside  the 
Judgment  by  confession,  defendant  could  have  had  the  error 
corrected  by  an  appeal  under  Section  77  of  the  Civil  Practice 
Act  (Smith  Hurd  Rev.  Stat.,  Chap,  110,  par.  201),  However, 
if  there  was  error,  it  was  error  of  law  not  of  fact,  and  Section 
72  of  the  Civil  Practice  Act  was  not  applicable.  Neither 
motion  in  the  nature  of  coram  nobis  nor  coram  vobls  was  available. 
Cycl»  of  Pleading  and  Practice,  pp.  26-37,  Jacohson  v,  Ashkinaze. 
337  111,  141, 

The  order  will  be  affirmed. 

AFFIRMED, 
O'Connor  and  Nieyeyer,  JJ,,  concur. 
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CHARLES  BORIN,  doing  business  as 
AMfcRIGAN  MACHINE  W0RK8, 

Appellee, 


NATIONAL  METAL  PRODUCTS  CORF,,  a 
corporation, 

Appellant. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


MR*  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  la  an  appeal  toy  defendant  from  a  Judgment  in  the 
sum  of  §1600.00,  entered  on  the  finding  of  the  court. 

Plaintiff's  action  was  to  recover  damages  for  failure 
of  defendant  to  accept  a  machine  known  as  a  3  epindle  Landis 
toolt  threader,  according  to  the  terms  of  a  written  order 
given  toy  defendant  to  plaintiff  March  10,  1946.  The  writing 
provided  plaintiff  should  repair  the  machine  and  supply  certain 
missing  parts  of  it.  Defendant  paid  $500,00  to  plaintiff  on 
account  at  the  time  the  contract  was  made. 

Plaintiff's  evidence  tends  to  show  that  on  March  30, 
1945,  he  had  completed  the  repairs  and  complied  with  other 
conditions  of  the  order  and  tendered  the  com  le ted  machine 
to  defendant  at  that  time,  tout  defendant  did  not  accept  it. 
Defendant  denied  the  conditions  had  toeen  complied  with  and 
filed  a  counterclaim  to  recover  the  §500.00  deposited* with  in- 
terest. The  trial  was  toy  the  court.  The  finding  was  for 
plaintiff  on  claim  and  counterclaim  and  Judgment  entered  on 
the  finding,  as  atoove  stated. 

On  trial  the  written  order  was  put  in  evidence. 
Plaintiff  testified  all  repairs  required  had  toeen  made  and  all 
missing  parts  of  the  machine  furnished  according  to  the  terms 
of  the  written  record.  He  also  testified  he  gave  notice  to 
the  defendant  of  the  completion  of  the  terms  and  conditions 
of  the  contract  and  tendered  the  machine  for  delivery  March 
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30,  1946*  He  said  he  gave  notice  by  phone  to  Mr,  Buekman  of 
defendant  company,  in  the  absence  of  Mr*  Leuthesser,  president 
of  defendant. 

Defendant  did  not  accept  the  machine  but  on  April  21, 
1945,  wrote  a  letter  to  plaintiff  "cancelling  this  order 
in  Its  entirety".  The  letter  does  not  claim  that  plaintiff 
had  not  complied  with  the  terms  of  the  written  order.  It  says: 

"This  cancellation  is  due  to  the  fact  that  our 
contract  for  which  we  weire  going  to  use  this 
machine  was  cancelled.  We,  therefore,  In  tucn 
must  cancel  all  purchase  ojv  ers  against  this 
oontract. ■ 

The  letter  also  asks  the  retarn  of  the  1500,00  deposited 
"Inasmuch  as  it  is  impossible  for  us  to  use  this  equipment". 

The  theory  of  the  defense  and  counterclaim  is  that 
the  conditions  of  the  written  order  had  not  been  performed 
by  plaintiff.  The  evidence  on  that  issue  is  conflicting,  A 
clear  preponderance  of  it  indicates  plaintiff  had  performed 
all  the  conditions  of  the  written  order,  Mr.  Borln  testified 
in  detail  and  particularly  to  that  effect,  On  the  contrary, 
Mr.  Leuthesser  )ajave  testimony  (denied  by  Borln)  that  he  saw 
the  machine  after  the  letter  of  cancellation  had  been  sent, 
and  that  it  had  not  beenvrepalred  or  the  parts  supplied  as 
agreed. 

The  trial  Judge  made  a  short  statement  of  the  reason 
for  his  findings.  He  called  attention  to  the  fact  that 
Mr,  Buckman  of  defendant  company,  who,  according  to  plaintiff's 
testimony,  received  notice  the  machine  was  ready  for  delivery 
March  30,  1945,  was  not  produced  as  a  witness.  We  quote  a 
significant  part  of  the  record: 

"The  Court:  I  don't  oare  but  do  you  ant  me 
to  be  a  little  more  frank? 

Mr.  Culver:   Sir? 

The  Court:  I  will  tell  you  I  don't  believe  him." 
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The  reference  was  to  the  testimony  of  the  president 
of  defendant.  The  court  saw  and  heard  the  witnesses*  We  have 
read  the  testimony,  We  are  not  disposed  to  disagree  with  the 
trial  Judge,  This  Judgment  is  not  against  the  manifest  weight 
of  the  evidence.  That  is  the  controlling  question  on  this 
appeal » 

Defendant  makes  the  point  that  plaintiff  was  not 
qualified  as  an  expert  witness  to  testify  as  to  the  machine 
and  the  repairs.  That  matter  was  largely  in  the  discretion 
of  the  court,  Bonato  v,  Peahody  Goal  Co.,  248  111,  422; 
The  People  v.  Jennings,  252  111,  534;  Mauvalsterre  Drainage 
and  Levee  District  v,  Wabash  Ry,  Co..  2  9  111,  299,  Plaintiff 
testified  as  to  his  experience  with  machines  of  this  kind. 
The  court  did  not  err  in  this  respect. 

The  trial  court  saw  and  heard  the  witnesses.  We  will 
not  substitute  our  own  findings  of  fact  for  those  of  the  trial 
court  "unless  the  Judgment  is  clearly  against  the  manifest 
weight  of  the  evidence H.  Iviousette  v.  Monarch  Life  Ins.  Co., 
309  111.  App,  224,  233.  The  amount  of  damages  allowed  is  not 
questioned. 

The  Judgment  will  be  affirmed. 

AFFIRMED* 
O'Connor  and  Niemeyer,  JJ.,  concur. 
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B,  M.  PATTON, 


Appellant, 


JACOB  ST ANGLE,  et  al., 

Appellee?. 
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A  PEAL  FROM 

CIRCUIT  C;URT 
COOK  COUNTY. 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  appeals  from  an  order  dismissing  her 
complaint  in  chancery  on  motion  of  defendants. 

The  complaint,  covering  43  pages  and  containing  many 
unnecessary  details  and  conclusions,  is  repetitious  and 
confusing*  Throughout  the  case  plaintiff  appeared  pro  se. 
and  although  at  times  she  had  the  assistance  of  associate 
counsel,  she  appears  to  be  the  author  of  the  complaint,  of 
practically  all  of  the  motiso*  presented  in  the  trial  court 
and  to  us,  and  probably  of  the  abstract  of  record  and  briefs 
filed  here.  Although  filed  as  a  chancery  suit,  the  complaint 
Is  entitled  "Ejectment  Action,"  and,  as  it  states,  is  filed 
to  clear  the  title  to  certain  described  real  estate  in  Chicago, 

The  abstract  is  deficient  and  a  violation  of  our  rules* 
ii  have  been  obliged  to  go  to  the  record  to  decide  the  case 
on  the  merits.  The  essential  facts  alleged  by  the  complaint 
are,  that  on  July  22,  1930  plaintiff  and  her  sister  became  the 
owners  by  deed  duly  recorded  of  the  real  estate  involved 
herein,  being  a  lot  improved  by  a  5-room  brick  bungalow  and  a 
2-car  frame  garage,  valued  at  $8,500  and  subject  to  a  first 
mortgae-e  of  §4,000  and  a  second  mortgage  originally  of  $2,500, 
payable  at  the  rate  of  *40,  and  interest,  per  montbj  that  on 
March  5,  1931  plaintiff  and  her  sister  filed  a  suit  in  the 
Circuit  court  of  Cook  county  to  clear  the  title  to  this  real 


(  - 


i?j:  *ib  it      ■■    nz  moil 

bn&  ajJciJUfasi  bJ    , 

bsiaeqcw  lll;fr  - 

eSsloc  -X-a  frna 

"io  t?n.  lo  ojod;ui&  b 

•■•iq  ami?** 

Jn/.                      ,    '  -'i  ^soiuario  a  a*  JfcsXX*  Mf  dsXX* 

b&Ll            ,  it#«*l   cfJt  aja   tfcna  '•  <                JcBfltfe  o  n£ 

OgBOixiO  ai  ataJas  Xasl  J&odinoaoS  fll«?i*o   ©#  off 

-•i  tiso  lo'aojf Jaloiv  s  fefli*  Jr»Xoil©.&  si  »-. 

E««  b   o?                                                b  ■'     -  :««cf  9V. 

ia.t&Iqmoo  an?  ft*  t*gftU!|i  sfrofsl  XAlfattft*  aal  ,                         no 

Brftf   ^Eisced  ne^ele  if>rl  dhb  'JtiJnXsXo;  05GI    c  ts*ta 

feavloviii  sjjBJBe  Xja9«x  art*  to  6»J&-ioo<»t  ^Xtffi  A*«J   ijd  a-ranwo 

a  fine  wolfigfljuCf  tfoXicf  ffiocT-3  a  ^d  &•"•••'  'X  *  5>«.£9G*   tflXaiad 

■ 
fraill:  bo?  Jfaa  003,3$   t»  feBtflsv    ,  aaai!  ibo-S 

i        tS'!   to  xXLaniglno  jb  5na  ,        Io  a^ast-roar 

;  iJnota  W       ,  i*Cl   Bob    <0^     "to   B&M   edtf   Jb  SJda^flg 

•alt  ni  Jiwe  «  I»©li1:  i9rfala  -ran"  £>as  ttlffiJaXq  XCGX  ta  dm** 

X«©i  eXMtf  o?  eX^itf  e/tt  *i«oXo  o?  Ytfi 


2. 

©state;  that  on  January  27,  1932  Thomas  Muscat©,  who  had 
previously  conveyed  the  property  to  plaintiff  and  her  sister, 
placed  in  possession  of  tne  premises  Anton  Blllk  and  his  wife, 
Cleo  Blllk,  at  a  monthly  rental  of  |35  from  February  1,  1932 
to  July  1,  1932.  June  23,  1932  defendant  Jacob  3tangle, 
claiming  to  he  the  owner  of  the  first  mortgage  note  of  S4,000, 
filed  in  the  Superior  oourt  of  Cook  county  a  suit  to  foreclose 
the  trust  deed  securing  the  note.  Plaintiff  was  made  a  defendant, 

filed  her  appearance  and  answer,  the  case  was  referred  to 

Herein 

Benjamin  P,  Epstein^  master  in  chancery,  the  complaint/ alleging 

that  "the  said  Bejamin  P.  Epstein  was  never  duly  certified  as 

master  in  chancery  In  the  above  cause,  for  failure  of  said 

oourt  to  sign  and  certify  tne  said  affidavit  and  official,  bond 

of  the  said  Benjamin  P,  Epstein* H  A  decree  of  foreclosure  was 

entered,  a  sale  had,  resulting  in  a  deficiency  of  $964,10,  and 

on  January  23,  1933  an  order  was  entered  "approving  said  sale, 

deficiency  and  distribution. H  Pending  this  proceeding  Stangle 

procured  in  the  Municipal  court  of  Chicago  Judgment  for 

possession  of  the  premises  and  for  $35  claimed  to  be  due  him  as 

rent.  Within  30  days  of  the  entry  of  tne  Judgment  plaintiff 

filed  a  motion  to  vacate  the  Judgment,  which  was  denied.  She 

also  filed  a  second  motion  for  the  same  purpose,  and  this  was 

denied.  An  Injunction  order  was  entered  in  the  floreolosure 

proceeding  restraining  plaintiff  and  her  sister  from  going 

upon,  into  or  in  the  said  premises.  No  aopeals  were  taken  from 

the 
these  orders  or  from  the  decree  in/foreclosure  proceeding. 

There  was  no  redemption  from  the  foreclosure  sale.  The  period 

of  redemption  expired  April  14,  1934,  On  March  19,  1934  and 

October  25,  1934  temporary  injunctions  were  entered  in  the 

foreclosure  proceeding  restraining  plaintiff  from  taking  certain 

action.  On  May  8,  1936  these  injunctions  were  made  permanent. 
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The  latter  order  was  reversed  on  appeal  to  this  court 
(No*  39154,  abet.)  on  the  ground  that  the  trial  court  was 
without  Jurisdiction, 

The  complaint  was  not  filed  until  July  14,  1944, 
The  master  in  chancery,  Benjamin  P.,  Epstein,  the  surety  on  his 
bond,  and  Fred  V,  Maguire,  his  successor  as  master  in  chancery 
are  made  parties  defendant,  as  ie  the  Chicago  Title  and  Trust 
Co.,  which  1  p.  sued  certain  guaranty  polioies,  A  number  of 
individuals  are  also  named  as  defendants.  We  have  not  recited 
the  allegations  of  other  proceedings  and  of  numerous  details 
of  the  acts  of  plaintiff,  Stangle  and  other  defendants.  The 
prayer  for  relief,  in  so  far  as  we  can  interpret  it,  asks  for 
the  correction  of  void  orders  and  proceedings  in  the  fore- 
closure proceedings;   "that  the  said  official  bond  of  the  said 
Benjamin  P,  Epstein  be  forfeited  anc  payable  to  her  (plaintiff! 

the  damaged  and  injured  person  in  tne  above  cause8;  and 
1 
"for  any  and  all  further  relief  to  which  she  (plaintiff)  may 

be  entitled  under  the  law*"  Plaintiff's  Interest  in  the  pre- 
mises Involved  herein  was  terminated  at  the  expiration  of  the 
period  of  redemption  from  the  foreclosure  sale,  April  14,  1934, 
and  the  decree  in  that  case,  not  having  been  appealed  from, 
is  conclusive.  People  v.  Sterling,  357  111,  354,  362;  Bakert  v. 
Brown.  372  111.  336,  340, 

The  order  appealed  from  is  affirmed. 


ceri 


AFFIRMED. 


Matchett,  P.  J,,  concurs, 
O'Connor,  J,,  took  no  parti 
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MARX  DEMSKE, 

Appellant, 

v, 

JOHN  CREVIE, 

Appellee, 


i  32SI.A.  18 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  judgment  entered  on  a  verdict 
of  not  guilty  In  her  action  for  personal  injuries  sustained 
as  the  result  of  a  collision  between  the  automobile  in  which 
she  was  riding  with  her  husband  as  a  guest,  and  an  automobile 
of  the  defendant  on  a  busy  street  in  Chicago  in  the  early 
morning  rush  hour  when  many  of  the  drivers  of  automobiles 
and  their  passengers  were  going  to  work.  She  oontends  that 
the  verdict  is  against  the  manifest  weight  of  the  evidence 
and  that  the  court  erred  in  Instructing  the  Jury* 

The  automobile  in  which  plaintiff  was  riding  was 
following  the  car  of  defendant.  Her  theory  is  that  defendant 
negligently  came  to  a  sudden  stop  without  giving  the  signals 
required  by  sections  65,  66  and  67  of  the  Uniform  Act  Regulating 
Traffic  On  Highways  (Ill#  Rev.  Stat,  1945,  ohap,  95  1/2,  pars» 
162,  163,  164).  Defendant  contends  that  he  was  compelled  to 
make  an  emergency  stop  because  of  the  sudden  stopping  and 
collision  of  the  three  cars  immediately  in  front  of  him;  that 
he  succeeded  in  stopping  without  coming  in  contact  with  the  car 
in  front  of  him  until  the  driver  of  plaintiff's  car  ran  into  him 
and  threw  his  car  forward;  that  the  proximate  cause  of  the 
collision  between  the  car  in  which  plaintiff  was  riding  and 
his  car  was  the  negligence  of  the  driver  of  plaintiff's  car,  or 
an  accident  occurring  without  the  fault  of  either  driver. 
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Plaintiff,  her  husband  and  the  driver  of  the  oar  in 
which  plaintiff  was  Hiding  testified  in  support  of  her  theory. 
The  defendant,  the  drivers  of  the  three  cars  which  collided 
in  front  of  him,  a  passenger  in  defendant's  car  and  two  police 
officers  testified  on  behalf  of  the  defendant.  There  is 
nothing  in  the  record  indicating  greater  credibility  or  less 
interest  on  the  part  of  plaintiff's  witnesses  than  the 
witnesses  called  by  defendant.  No  witness  testified  against 
his  interest.  The  Jury,  which  is  primarily  the  Judge  of  the 
credibility  of  the  witnesses,  accepted  the  testimony  of  those 
oalled  by  the  defendant*  The  trial  court,  who  also  heard  and 
saw  the  witnesses  who  testified,  has  approved  the  verdict. 
It  is  not  contrary  to  the  manifest  weight  of  the  evidence  and 
will  not  be  disturbed  by  us,  Goldstein  v*  Metropolitan  Life  Ins, 
£&.,  324  111.  App.  168,  174, 

The  transcript  of  proceedings  fails  to  show  by  whom  the 
various  instructions  complained  of  were  offered.  It  merely 
recites  that  "The  court  gave  the  following  instructions  to 
the  Jury,"  The  duty  of  showing  that  instructions  complained  of 
by  plaintiff  were  offered  by  the  defendant  rested  upon  the 
plalnti  f,  who  prepared  the  report  of  proceedings.  We  are  not 
permitted  to  examine  the  instructions  and  Judge  from  the 
context  as  to  which  party  offered  the  instruction,  and  therefore 
cannot  consider  assigned  errors  relating  to  instructions*  Horvat 
▼»  °pa^f  315  111,  App.  229,  234;  Price  v.  Bailey.  265  111.  App, 
368,  364-5;  Neufeld  v.  Rodlmlnski .  41  111.  App,  144,  146, 

The  judgment  is  affirmed. 


AFFIRMED. 


Matchett,  P.  J,,  concurs, 
O'Connor,  J,,  took  no  part. 
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CLAIRE  B.  BORIN.  ) 

Arrpellee,       ) 

)  APPEAL  FROM 
v,  )      SUPERIOR  COURT 

)        COOK  COUKTY.         /? 
NATHAN  BORIN,  )  /I  A 

Appellant.     )  /^)         I 

!     329I.A?18'8' 

MR,  3USTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeal e  from  an  order  finding  him  In  contempt 
of  court  for  failure  to  pay  to  plaintiff  the  sum  of  $1,250 
found  to  be  due  under  an  order  of  court  for  payment  of  alimony, 
and  committing  him  to  the  county  Jail  for  a  period  not  to 
exceed  six  months  unless  he  sooner  purged  himself  of  the 
contempt  by  paying  the  amount  specified  in  the  order, 

June  29,  1945  an  order  vas  entered  directing  the  def  n- 
dant  to  pay  $200  per  month  -  the  rental  of  the  apartment  occupied 
by  plaintiff,  and  in  addition  thereto  the  sum  of  0150  per  week 
toward  the  support  of  plaintiff  and  the  minor  child  of  the 
parties,  and  the  further  sum  of  $1,500  as  temporary  attorney's 
fees.   September  14,  1945  plaintiff  filed  the  petition  upon 
which  the  order  appealed  from  was  based.  Defendant  answering, 
denied  that  he  was  indebted  to  the  plaintiff  for  temporary  alimony, 
and  averred  that  between  the  entry  of  the  order  for  temporary 
alimony  and  July  26,  1945  he  had  paid  to  plaintiff  or  on  her 
account  the  sum  of  §4,148.67,  including  $1,300  paid  directly 
to  plaintiff,  $1,650  to  plaintiff's  brother  for  moneys  claimed 
to  have  been  advanced  by  him  to  plaintiff,  and  the  balance  in 
payment  of  bills  incurred  by  plaintiff  prior  to  the  order  for 
alimony.  Defendant  also  filed  a  petition,  alleging  that  plain- 
tiff had  failed  to  comply  with  the  order  of  the  court  permitting 
him  to  visit  with  and  have  temporary  custody  of  their  minor 
child;  had  used  improper  language  in  the  presence  of  the  child 
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2, 

tending  to  estrange  the  child  from  defendant,  and  that  plain- 
tiff had  on  various  oooasions  created  scenes  and  commotions 
at  the  hotel  where  the  defendant  temporarily  resided,  and 
asking  for  an  Injunction  against  plaintiff. 

Plaintiff  filed  a  sworn  answer  and  reply  to  defendant's 
petition  and  answer,  in  which  she  set  up  that  $1,000  was  then 
due  her;  that  defendant  had  made  no  payment  since  August  23; 
that  prior  to  the  filing  of  the  complaint  defendant  had  paid 
the  rental  on  the  apartment  and  all  other  fixed  charges,  and 
provided  her  with  $300  per  week  for  her  allowance;  that  he 
ceased  providing  her  with  the  allowance  upon  the  filing  of  the 
complaint,  so  I hat  she  was  obliged  to  make  various  loans 


from  her  brother,  and  make  purchases  on  charge  acoounts  which 
were  unpaid;  that  the  order  of  June  29,  1945  made  no  provisions 
for  these  obligations;  that  subsequent  to  the  filing  of  the 
complaint  defendant  sought  to  effeot  a  reconciliation,  and  to 
that  end  he  offered  to  and  did  pay  the  obligations  incurred 
by  plaintiff  and  listed  in  defendant's  answer;  that  such  payments 
were  never  intended  to  be  in  discharge  of  his  alimony  obligations 
as  fixed  in  the  order  of  the  court;  that  defendant  further 
offered  to  give  plaintiff  $10,000  in  cash  if  she  would  seriously 
consider  a  reconciliation  and  dismiss  her  complaint;  that  the 
ofrer  was  refused;  she  denies  that  she  wilfully  failed  and 
refused  to  permit  defendant  to  visit  with  the  child,  and  denies 
that  she  created  scenes  and  commotions  at  defendant's  hotel, 
and  charges  that,  notwithstanding  defendant's  protestations 
of  love  and  affection  and  his  great  efforts  to  become  reconciled, 
she  discovered  that  on  July  27,  1946  the  defendant  was  enter- 
taining a  female  person  in  his  room  at  the  hotel  and  that  a 
scene  followed.  To  this  answer  and  reply  of  plaintiff,  defen- 
dant filed  a  reply  insisting  on  his  rigfct  to  credit  for  the 
sums  paid  on  plaintiff's  behalf,  as  alleged  In  his  ans ver, 
and  alleging  that  after  the  entry  of  the  order  for  payment  of 
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3. 

alimony  he  and  plaintiff  cohabited,  and  dfcring  the  succeeding 
month  took  trips  together  and  were  entirely  reconciled, 

except  that  the  parties  maintained  separate  homes;  that  during 

/ 

that  time  he  continued  to  pay  plaintiff  alimony  in  accordance 

with  the  order  of  tne  court,  and  advanced  on  her  account  tne 
sums  claimed  by  him,  and  that  by  reason  of  the  cohabitation 
between  the  parties  and  the  resumption  of  marital  functions, 
the  order  for  alimony  ceased  and  became  a  nullity*  On  October 
18,  1945  the  order  appealed  from  was  entered,  the  plaintiff 
having  filed  on  the  preceding  day  a  supplemental  affidavit 
alleging  the  amount  due  her  to  be  $1,260. 

The  trial  court  heard  the  testimony  of  the  plaintiff 
and  defendant  as  to  the  conditions  under  wnich  the  payments  on 
/  plaintiff's  behalf  were  made,  and  accepted  plaintiff's  version 
of  the  transaction,  This  finding  is  not  against  the  manifest 
weight  of  the  evidence,  and  is  controlling  on  appeal.  Defen- 
dant, however,  contends  that  because  he  alleges  in  his  pleadings 
that  the  parties  cohabited  during  the  month  following  the  entry 
of  the  order,  the  order  became  a  nullity  and  no  payments 
subsequently  due  could  be  enforced,  and  that  the  court  heard 
no  testimony  on  this  part  of  the  case*  From  the  record  it 
appears  that  the  proceedings  were  conducted  with  a  town-meeting 
informality,  shown  by  the  various  records  before  us  to  have 
been  adopted  as  the  practice  in  divorce  cases.  Each  counsel 
made  statements  of  his  client's  position.  Plaintiff  and  defen- 
dant were  called  at  the  request  of  the  court  and  examined  as 
to  the  circumstances  relating  to  payments  made  by  defendant 
on  behalf  of  plaintiff.  Neither  side  offered  any  other  testimony 
in  support  of  the  allegations  of  the  pleadings,  or  asked  that 
evidence  be  produced  by  the  opponent.  Plaintiff  does  not  deny 
by  answer  or  reply  the  allegations  of  defendant  of  cohabitation 
during  the  month  following  the  entry  of  the  alimony  order. 
Defendant  dor  s  noy,  deny  by  any  pleading  the  entertaining  of 
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another  woman  In  his  hotel  room  on  July  27  which  resulted 
In  a  scene  and,  obviously,  terminated  all  negotiations  for 
reconciliation.  Whatever  may  be  the  effect  of  cohabitation 
and  temporary  reconciliation  upon  an  order  for  the  payment 
of  temporary  alimony,  it  is  fundamental  that  the  party  urging 
such  reconciliation  must  have  acted  in  absolute  good  faith* 
Suoh  good  faith  on  the  part  of  the  defendant  is  wholly  lacking 
in  this  case,  and  his  admitted  conduct  with  another  woman  on 
July  27th  destroyed  whatever  advantage  he  may  have  gained  by 
his  prior  attempts  to  effeot  a  reconciliation. 
The  order  a  pealed  from  is  affirmed. 


AFFIRMED. 


Matchett,  P.  J,,  concurs. 
O'Connor,  J«,  took  no  part, 
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LOUISE  3WANSON, 


Appellant, 


PROGRESS  ELECTRIC  COMPANY, 
a  corporation, 

Appellee, 


APPEAL  FROM 

3UPRRI0R  COURT 
COOK  COUNTY. 


QOQ  T  \ 


MR.  JUSTICE  NIEHEXER  DELIVERED  THE  OPINION  OF  THE  COUHT. 


Plaintiff  appeals  from  a  Judgment  entered  on  a  verdict 
of  not  guilty  in  her  action  for  personal  injuries  alleged 
to  have  resulted  from  the  negligent  operation  of  defendant's 
automobile  when  being  driven  past  a  street  car  loading  zone 
in  Cermak  Road  immediately  west  of  Wabash  avenue  in  Chicago. 

She  contends  that  her  case  was  prejudiced  by  the 
improper  conduot  of  defendant's  counsel  in  asking  an  expert 
medical  witneas  called  by  her,  on  cross-examination,  to  conduct 
before  the  jury  the  test  upon  which  he  based  his  testimony 
that  plaintiff  was  suffering  from  double  vision  -  the  principal 
injury  complained  of,  and  counsel's  argument  to  the  Jury  on 
the  failure  to  have  such  tests  made*  Defendant  oontends  that 
there  was  nothing  improper  in  the  conduct  of  its  counsel,  and 
that  there  was  no  evidence  before  the  Jury  upon  whioh  to  base 
a  verdict  for  plaintiff. 

No  witness  saw  plaintiff  in  contact  with  defendant's 
automobile,  and  the  evidence  upon  which  she  relies  is  wholly 
circumstantial,  Cermak  Road  Is  an  extremely  wide  street;  the 
street  car  tracks  for  east  and  estbound  traffic  are  located 
in  the  northerly  portion  of  the  street;  Immediately  south  of 
the  eastbound  track  and  Just  west  of  tfabash  avenue,  a  north 
and  south  street,  is  a  loading  zone  rising  above  the  pavement 
4  to  6  inohes,  about  S  to  4  feet  in  width  and  extending  parallel 
with  the  ear  tracks  about  the  length  of  one  and  one-half  street 
cars;  immediately  to  the  south  of  the  loading  zone  is  a  plainly 
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marked  traffic  lane  for  westbound  vehicular  traffic. 

Plaintiff  testified  that  on  the  morning  of  her  injury- 
she  alighted  from  an  elevated  train  at  the  Cermak  Road 
station  and  talked  to  the  loading  zone  near  wabash  avenue  for 
the  purpose  of  taking  a  street  car  to  her  place  of  employment 
east  of  'abash  avenue;  this  loading  zone  was  crowded;  plaintiff 
was  standing  10  or  15  feet  from  the  bumper  at  the  west  end  of 
the  zone  and  at  the  south  edge  of  the  platform;  an  eastbound 
street  car,  heavily  loaded,  stopped;  plaintiff  did  not  attempt 
to  board  this  car;  she  turned  her  hes.d  to  look  west  for  a 
second  eastbound  car;  she  did  not  change  the  position  of  her 
feet  nor  step  off  the  platform;  she  did  not  see  an  automobile 
going  west.  That  is  all  she  remembers  until  she  "came  to"  in 
the  hospital*  She  does  not  know  what  struck  her* 

Plaintiff  called  three  of  her  co-workers  as  occurrence 
witnesses*  Mrs*  Von  Tepser  testified  that  she  ?as  on  the 
loading  platform  and  saw  plaintiff  to  the  west  of  her,  but  did 
not  recall  h4w  close;  that  tbe  first  street  car  stopped,  with 
the  rear  platform  about  where  she  was  standing,  and  the  front 
end  at  the  east  end  of  the  zone;  that  she  heard  a  thud  and 
felt  somebody  against  her  right  leg,  and  she  saw  plaintiff  on 
the  street  with  a  part  of  her  foot  on  the  loading  platform;  that 
Just  before  she  heard  the  thud  there  had  been  a  surge  of  people 
toward  the  loading  platform  of  the  street  car,  causing  that 
part  of  the  loading  zone  where  she  and  plaintiff  stood  to  be 
crowded;  that  she  did  not  see  exactly  what  plaintiff  did  the 
moment  before  she  got  hurt;  that  she  (the  witnesr )  was  standing 
about  6  inched  from  the  south  edge  of  the  loading  zone;  that 
she  could  not  gauge  hov/  close  the  automobile  was  to  the  zone; 
it  stopped  to  the  west.  Mrs.  Bellman  testified  that  the  first 
street  car  stopped  practically  in  front  of  her;  she  walked 
to  the  east  a  few  steps  and  got  on  the  rear  platform  of  the  car; 
when  standing  on  the  loading  zone  Mrs.  Von  Tepser  was  about  3 
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3. 

feet  and  the  plaintiff  about  6  feet  to  the  west  of  the  witness; 
she  got  off  the  street  oar  when  plaintiff  fell;  the  automobile 
going  west  was  about  8  inches  from  the  loading  zone  -  very- 
close;  plaintiff  fell  about  20   or  25  feet  from  the  west  end 
of  the  zone,  Mrs*  Cleveland  testified  that  she  was  standing 
at  the  west  end  of  the  loading  zone  and  plaintiff  was  4  to  6 
feet  east  of  her;  the  witness  heard  a  scream,  turned  around, 
and  plaintiff  was  lying  behind  her;  she  did  not  see  the  automo- 
bile at  any  tire  outside  the  white  lines  on  the  pavement. 

Defendant  called  the  driver  of  the  automobile*  a  boy 
17  years  of  age;  he  had  a  driver's  license,  had  driven  for  the 
defendant  three  or  four  months  and  was  familiar  with  the  place 
where  the  accident  occurred.  He  t  stifled  that  it  was  a  bright 
day;  that  there  was  no  dirt  on  his  windshield;  toat  he  started 
up  about  20  miles  an  hour  east  of  Tabash  avenue  and  did  not 
slow  down;  that  he  was  driving  about  two  feet  from  the  safety 
island;  that  no  part  of  his  oar  that  he  could  see  came  in  contact 
with  anyone;  when  he  had  passed  a  little  more  than  half  the 
length  of  the  zone   he  heard  a  thump  on  the  aide  of  the  car; 
he  stopped  to  see  what  was  the  matter.  Defendant  called  two 
police  officers  who  examined  defendant's  car  shortly  after 
the  accident.  Officer  O'Rourke  testified  that  there  was  a 
brush  mark  on  the  right  side  of  the  car  at  the  door,  as  if  an 
object  had  brushed  against  the  door  below  the  handle  of  the  car; 
that  it  was  pretty  hard  to  identify.  Officer  Coughlin  testified 
that  he  turned  the  oar  into  the  sun  at  an  angle  and  saw  a  light 
brush  mark  on  the  outside  of  the  right  front  fender,  becoming 
heavier  as  it  proceeded  baclt  toward  the  middle  of  the  right 
door,  and  was  about  8  inches  wide  at  the  heaviest  part  just 
below  the  handle  of  the  ffcont  door. 

If  plaintiff  and  defendant's  driver  were  telling  the 
truth,  the  accident  could  not  have  happened.  No  witness  saw 
the  automobile  extending  over  any  part  of  the  loading  zone. 
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If  plaintiff  was  standing  still  when  she  came  in  contact 
with  defendant's  automobile,  which  as  traveling  west,  it 
seems  improbable  that  she  would  have  been  thrown  to  the 
east  against  ilrs.  Von  Tepser,  who,  as  she  and  Mrs.  Hellman 
testified,  was  standing  to  the  east  of  plaintiff.  It  may  be 
that  the  driver  of  defendant's  automobile  swerved  over  and 
struck  plaintiff  on  the  loading  zone.  Plaintiff  may  have  stepped 
off  the  zone?  or  she  may  have  been  pushed  off  with  the  surging 
of  the  crowd  toward  the  rear  platform  of  the  street  car*  A 
fertile  mind  may  suggest  other  conjectures  as  to  how  the  acci- 
dent happened.  There  is  no  definite  proof.  No  presumption  of 
negligence  of  the  defendant  or  due  care  of  the  plaintiff  arises 
from  the  fact  that  an  accident  happened.  Huff  v,  Illinois 
Central  R.  Co..  382  111.  95,  101.  No  theory  as  to  how  the 
accident  happened  can  be  established  by  circumstantial  evi- 
dence unless  the  facts  relied  upon  are  of  such  a  nature  and 
so  related  to  each  other  that  it  is  the  only  conclusion  that  can 
reasonably  be  drawn  from  them.  Ohio  Bldg.  Vault  Cot  ▼, 
Industrial  Board,  277  111.  96,  102;  Condon  v.  Schoenfeld,  214 
111.  226,  230,  The  burden  of  proof  was  upon  plaintiff  to 
establish  plaintiff's  exercise  of  due  care  and  the  negligence 
of  defendant.  There  being  a  total  failure  to  establish  these 
two  essentials  of  her  claim,  no  other  verdict  would  have  been 
reasonably  possible,  and  the  alleged  improper  conduct  of 
defendant ' s  counsel  would  not  justify  reversal  of  the  Judgment, 
People  v.  ;:ennay.  391  111*  572,  577,  Therefore  we  do  not 
discuss  it  except  to  say  that  the  court  ruled  correctly  on  the 
objection  to  defendant's  cross-examination  of  plaintiff's 
expert  . itness  as  to  his  willingness  to  oonduot  a  test  of 
plaintiff's  eyes  in  the  presence  of  the  jury.  Chicago  R.  I.  & 

.  Ry.  Co.  v.  Benson.  352  111.  195,  201;  People  v.  Scott. 
326  111.  327,  347;  lattice  v.  Klawans,  312  111,  299,  307; 
barker  v.  Enslow,  102  111,  272,  279.  And  plaintiff  having 
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5. 

failed  to  object  to  the  argument  of  defendant's  counsel, 
she  cannot  now  complain.  Forest  Preserve  Diet*  v,   Chicago 
T.&  T,  Co,,  351  111*  48,  56;  Brant  v.  Chicago  &  Alton  R^  Co, . 
294  111*  606,  622, 

The  Judgment  is  affirmed. 


AFFIRMED, 


Matchett,  P,  J,,  ooncurs. 
O'Connor,  J.,  took  no  part. 
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JOSEPH  DUSATKO, 

Appellee, 

v, 

CHARLES  PLETKA, 

Appellant. 


APPEAL  FROM 

CIRCUIT  COURT 
COOK  COUNTY. 


329I.A.  189 


MR.  JUSTICE  WIEMKYKR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  of  8900  entered 
In  favor  of  plaintiff  upon  a  verdict  of  a  jury  in  his  action 
for  personal  injuries.  No  complaint  is  made  in  respect  to  the 
rulings  of  the  court  on  evidence  or  instructions.  No  question 
is  raised  as  to  the  amount  of  the  damages.  Defendant's  conten- 
tion is  that  the  trial  court  should  have  directed  a  v  rdict, 
or  the  Judgment  should  be  reversed  and  the  cause  remanded  because 
the  verdict  was  contrary  to  the  manifest  weight  of  the  evidence* 

Plaintiff  and  defendant  were  the  only  occurrence  witnesses* 
The  incident  under  consideration  occurred  on  the  morning  of 
Deoember  6,  1943  at  about  7  o'clock,  at  the  corner  of  26th 
street  and  Austin  boulevard,  Cicero ?  Illinois;  it  was  dark  and 
there  was  a  heavy  rain;  both  plaintiff  and  defendant  were  going 
to  work;  plaintiff  left  his  home  on  the  north  side  of  26th 
street,  an  east  and  vest  street,  several  blocke  east  of  Austin 
boulevard,  a  north  and  south  street,  and  walked  to  the  inter- 
section of  the  streets  and  started  across  Austin  boulevard. 
Defendant,  alone  in  hie  automobile,  was  approaching  the  inter- 
section <*rom  the  south  on  Austin  boulevard.  Plaintiff  testified 
that  when  he  got  to  the  corner  he  saw  the  traffic  control  lights 
were  green  for  east  and  west  traffic,  and  started  across  Austin 
boulevard  on  the  north  crosswalk  of  26th  street;  that  before 
starting  across  he  saw  an  automobile  about  100  feet  to  the  south, 
and  did  not  see  it  again  until  it  was  about  20  feet  from  him; 
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that  he  stepped  back  but  It  was  too  late  and  he  was  struck 
by  the  car*  Defendant  testified  that  his  car  had  one  wine  shield 
wiper  on  the  left  side;  that  he  was  driving  about  20  miles  an 
hour,  and  when  about  half  a  block  from  the  intersection  the 
lights  changed  to  green  for  north  and  south;  that  it  was  raining 
and  you  could  not  see  any  distance;  that  when  he  was  entering 
26th  street  at  the  south  side  he  could  not  exactly  see  any  people 
on  the  northeast  corner;  that  he  never  saw  any  person  in  front 
of  his  car,  but  never  looked  at  the  northeast  corner;  that  when 
about  12  or  14  feet  north  of  the  crossing  MI  seen  something 
like  if  somebody  threw  something  from  the  side";  he  stopped  his 
car  and  found  plaintiff  lying  in  the  street.  A  passer-by  testi- 
fied that  plaintiff  was  lying  8  or  10  feet  north  of  the  north 
walk  of  26th  street.  The  handle  on  the  right  door  of  defendant's 
oar  was  knocked  off  and  the  glass  in  this  door  cracked;  there 
was  a  dent  in  the  right  front  fender.  Defendant  and  his 
witnesses  say  that  this  dent  had  been  there  for  some  time  and 
was  rusty;  a  police  officer  testified  he  saw  no  rust,  but  a  witness 
for  defendant  says  that  in  a  conversation  with  defendant's 
counsel  the  officer  feadt  acmitted  that  the  dent  showed  rust. 
In  view  of  the  conflict  in  the  evidence  as  to  which 
of  the  parties  had  the  green  light  and  as  to  whether  the  plain- 
tiff came  in  contact  with  defendant's  car  on  the  north  cross- 
walk or  a  considerable  distance  to  the  north,  the  court  would 
not  have  been  Justified  in  directing  a  verdict.  Bailey  v, 
Roblson.  253  111.  614,  616.  The  guilt  or  innocence  of  the 
defendant  was  a  question  of  fact  to  be  determined  by  the  jury. 
The  trial  Judge,  who  heard  and  saw  the  witnesses,  approved  the 
verdict  and  entered  judgment.  We  cannot  disturb  his  action 
unless  the  verdict  is  clearly  and  manifestly  against  the  weight 
of  the  evidence.  Read  «.  Cummlngs,  324  111.  App.  607;  Mueth  v. 
Jaska.  302  111*  App.  289,  294.  The  determination  of  the  questions 
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of  fact  submitted  to  the  Jury  depended  upon  whetner  the 
testimony  of  the  plaintiff  or  defendant  was  accepted  by  the 
Jury  as  the  more  credible.  The  Jury  accepted  the  testimony 
of  the  plaintiff  and  we  cannot  say  that  this  decision  was 
against  the  manifest  weight  of  the  evidence. 
The  Judgment  is  affirmed, 

AFFIRMED. 


Matchett,  P,  J,,  concurs* 
O'Connor,  J,,  took  no  part# 
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IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

February  Tprm,  A.  D.  1946 
Gen.  N*  .  10076 


ALFRED  KEEPS,  a  minor,  by 
G^LDIE  ZAXOVBKl,  his  mother 
and  next  friend, 

Plaintiff -Appellant , 

vs 

FRANK  A.  D'AGHSTINE,  doing  business 
as  Blackhawk  Tavern, 

Def  end?.nt-Appellep. 


Appeal  from 
Circuit  Court, 
Winnebago  ^ounty. 


329  I.A.  190* 


Bristow,  J. 

Alfred  Kreps,  a  minor,  by  his  next  friend  brought  suit 
in  the  winnebago  County  °ircuit  Court  against  Frank  A.  D'Agostine, 
doing  business  as  the  Blackhaxvk  T-vern,  for  damages  unler  the  provi- 
sions of  the  Illinois  Dram  Shpp  Act.   Plaintiff's  complaint  and 
amended  complaint  were  both  stricken  upon  motion  by  defendant  be- 
cause they  did  not  state  a  good  cause  of  action.    The  plaintiff 
elected  to  stand  by  his  pleading,  whereupon  the  trial  court  entered 
judgment  for  defendant  and  against  plaintiff  in  bar  of  action  and 
costs.   Was  the  lower  court's  determination  that  the  plaintiff's 
complaint  was  insufficient  as  a  mstter  of  law  a  correct  one?    This 
is  the  question  raised  in  this  appeal. 

1he  amended  complaint  alleged  that  on  January  26th,  1944, 
the  defendant  owned  and  operated  a  tavern  in  Rockford,  Illinois, 
Where  he  sold  and  gave  intoxicating  liquors  to  Leroy  Anderson, 
thereby  causing  Anderson's  intoxication.   It  also  alleged  that 
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on  said  date  the  plaintiff  was  in  the  company  of  Anderson  in  the 
defendant's  tavern;  and  that  each  of  then,  namely,  plaintiff,  Anderson 
and  the  defendant,  furnished  each  oth<=r  in  turn,  intoxicating  liquor. 
The  complaint  further  alleged  th  t  both  plaintiff  and  Anderson  became 
intoxicated;  that  plaintiff  accepted  an  invitation  extended  by 
Anderson  to  ride  in  his  automobile,  and  that  Anderson  while  in  a  state 
of  intoxication  drove  his  automobile  into  a  tree,  thus  seriously 
injuring  the  plaintiff.   The  complaint  also  sets  forth  that  the 
plaintiff  was  a  minor;  that  the  defendant  sold  and  gave  intoxicating 
liquors  to  Anderson  and  the  plaintiff  after  they  had  become  intoxi- 
cated; and  that  his  conduct  in  so  doing  amounted  to  wilfulness  and 
wantonness.   In  other  words,  the  defendant  is  charged  with  wilfully 
and  maliciously  selling  the  plaintiff  and  Anderson  intoxicating  liquor 
after  they  were  already  intoxicated,  and  the  plaintiff,  a  minor,  was 
so  drunk  that  he  was  unable  to  exercise  good  judgment  and  decline  a 
ride  with  ore  under  the  influence  of  liquor. 

It  is  argued  by  the  plaintiff,  both  in  the  lower  court  and 
here,  that  since  the  plaintiff  xvas  a  minor,  and  since  the  defendant 
was  guilty  of  wanton  misconduct  In  continuing  to  sell  him  intoxicating 
liquor  after  he  had  reached  a  state  of  intoxication,  that  the  plain- 
tiff is  entitled  to  recover  from  the  defendant  under  the  Dram  Shop 
Act  notwithstanding  the  fact  that  he  contributed  to  Anlerson's  state 
of  Intoxication.   Plaintiff  cites  no  authorities  sustaining  hit 

iy 

view.   On  the  contr  ry  our  courts  hare  repeated/held  that  one  who  is 
injured  by  an  intoxicated  person  cannot  under  the  Dram  Shop  Act  re- 
cover damages  from  the  tavernkeeper  who  furnished  such  person  with 
liquor  if  the  injured  person  invited  him  to  drink  or  furnished  him 
liquor  which  contributed  to  his  intoxication.   Forsbprg  vs  Around 
Town  Club,  Inc. ,  316  111.  App.  661;  Bfouglas  et  al  vs  Athens  Marher 
Corp.  et  al,  320  111.  App.  40;  Holmes  vs  Rolando,  320  111.  App,  475; 
Have  vs  Walte.  36  111.  App.  597;  Reget  vs  Bell,  77  111.  593; 
Pearson  et  al  vs  Renfro  et  al. ,  320  111.  App.  202;  James  vs  Wicker, 
_gj_sj.,  309  111.  Aop.  397;   Hill  vs  Alexander.  321  111.  App.  406; 
People  for  use  of  Lenand  vs  Linckr  et  al . ,  71111.  Aop.  358. 
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The  complaint  under  eonslderation  here  clearly  discloses 
that  the  plaintiff  was  an  active  and  willing  agent  in  bringing  about 
the  intoxication  of  Anderson.   If  one  was  guilty  of  wanton  and  wilful 
misconduct,  they  were  all  guilty.   Wilgeroth  vs  Mad do x .  281  111.  App.  480. 
The  fact  that  the  plaintiff  was  a  minor  places  him  in  no  different 
position  than  if  he  were  an  adult.   Pearson  vs  Renfro.  320  111.  App.  202. 

Plaintiff's  counsel  in  this  appeal  relies  principally  upon 
language  used  in  the  case  of  Hays  vs  Waite,  36  111  App.  397.   In 
that  case,  Waits  and  Vaughn  were  drinking  together  in  Hays  tavern. 
A  brawl  ensued  whereupon  Walts  was  stabbed  with  a  knife  by  Vaughn. 
Waite  had  contributed  som*3  to  the  intoxication  of  Vaughn.  The  court 
there,  while  deciding  that  Waite  was  not  entitled  to  recover, used  khej 
the  following  language:   "We  know  of  no  exception  in  this  state  to 
the  general  rule  of  law  that  prohibits  a  recovery  for  injuries  received 
by  persons  where  the  person  injured  has  in  a  material  and  substantial 
degree  contributed  to  his  own  injury  through  his  own  negligent,  wrong- 
ful or  reckless  act  except  in  cases  where  the  direct  and  Immediate 
cause  of  the  injury  was  the  result  of  the  wilful  or  malicious  act  of 
another."  There  the  court  simply  recognised  the  rule  of  law  thr-.t 
contributory  negligence  Is  no  defense  to  a  charge  of  wanton  and  malic- 
ious misconduct.   Such  a  statement  is  no  authority  for  the  principle 
urged  here  that  undar  the  Dram  Shop  Act  the  seller  of  Intoxicating 
liquor  who  acts  wilfully  is  liable  notwithstanding  the  fact  that  the 
injured  party  contributed  to  bring  about  his  own  injury.  At  common  law 
thare  is  no  remedy  for  injury  following  the  sale  of  liquor,  (git  her  on 
the  theory  that  it  is  a  direct  wrong  or  on  the  ground  that  it  is  negli- 
gence which  imposes  a  legal  liability  on  the  seller  for  damages  result- 
ing faom  intoxication.   Hill  vs  Alexander.  321  111.  App,  406.   Other 
cases  cited  by  appallant  in  his  brief  have  no   bearing  or  throw  no  light 
UTjon  tha  que  at  ion  involved  here. 

The  reviewing  courts  in  this  state  have  seemingly  gone  to 
the  extreme  in  holding  that  there  sh-11  be  no  recovery  under  the  Dram 
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Shop  Act  where  the  complaining  person  has  been  an  active  and  willing 
agent  along  with  the  saloon  keeper  in  causing  the  intoxication  of  a  per- 
son who  in  turn  brings  about  an  injury  to  the  party  complaining.   T0 
illustrate;   In  the  case  of  Reget  vs  Bell,  the  plaintiff  charged  the 
saloon  keeper  with  maliciously  and  negligently  selling  her  husband 
intoxicating  liquor,  causing  his  death  and  her  loss  of  his  sapport. 
The  Supreme  Court  in  denying  her  recovery  ssid  that  she  sat  by  and 
did  nothing,  that  it  was  her  duty  to  break  the  jug  and  get  rid  of  the 
whisky  and  thus  prevent  further  indulgence  on  his  part.   And  the 
Court  further  stated  thst  "she  must  be  considered  as  a  willing  party 
to  his  conduct  and  Instrumental  in  bringing  the  loss  upon  herself." 

We  believe  the  trial  court  correctly  held  that  the  plaintiff's 
amended  complaint  did  not  state  a  good  cause  of  action,  and  that 
Judgment  entered  herein  for  the  defendant  should  be  affirmed. 

JUDGMENT  AFFIRMED. 
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L.    E.    SCIAIjEBURG,   ARCHIE  MeCAULEY, 
JOEII  J.   DePGVER,    JR.,   et  al. , 
Plaintiff s-Ajpellees, 

vs. 

ALLEII  E..  LIHDSAY,  ot  al., 

Defendant  s-Appellant s . 


Appeal  from 
Circuit  Court, 
Rock  Island  County. 


PER  CURIAM. 

On  Jan.  19,  1946,  L.  ?,  Schaumburg  and  others,  employees 
at  the  J.  I.  Case  Company  Plant  at  Rock  Island,  Illinois,  filed  a 
complaint  in  the  Circuit  Court  of  Rock  Island  County,  for  an  injunc- 
tion against  Allen  I.:.  Lindsay  and  others,  to  restrain  them  from  In- 
terfering with  the  plaintiffs  in  going  to  and  from  their  work  at  the 
J.  I.  Case  Company  In  Rock  Island,  Illinois.   It  is  alleged  in  the 
complaint  that  the  defendants  were  on  a  strike  at  the  Case  Plant 
and  were  Interfering  with  the  rights  of  the  plaintiffs  in  going  to 
and  from  their  work. 

The  complaint  was  verified  and  supported  by  affidavits  of 
George  Campbell,  Tony  Lujan,  Lloyd  Crumly,  Paul  E.  Randies,  Robert 
G.  Neville  and  Elnora  Hearts.  At  the  time  of  the  filing  of  the 
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complaint,  a  motion  was  made  by  the  plaintiffs'  attorney  for  a  tem- 
porary injunction.   This  notion  \7as  presented  to  the  presiding  judge 
of  the  Court,  v<rho  ordered  the  issuance  of  a  temporary  injunction. 

The  injunction  was  served  upon  the  defendants,  and  on  a  peti- 
tion of  Allen  II.  Lindsay  and  others,  a  change  of  venue  was  granted 
from  the  Honorable  Ray  I.  Klingbiei,  the  presiding  judge.   Another 
judge  was  called  to  preside  at  the  hearing  of  the  case.   On  January 
23,  1946,  the  defendants  filed  their  motion  to  dissolve  the  temporary 
injunction,  and  to  strike  portions  of  plaintiff's  complaint.   The 
motion  is  as  follows:   "Sow  comes  the  Defendants  by  their  attorneys 
Stewart  H.  iVinstein  and  Meyers  &  lieyers  and  moving  the  court  to 
dissolve  the  temporary  injunction  heretofore  entered  in  said  catxse 
and  to  strike  individual  portions  of  plaintiff's  complaint  states 
unto  the  Court  the  following: 

"1.  That  no  bond  has  been  given  In  the  application  for  the 
temporary  injunction  and  that  there  Is  no  showing  of  good  cause  for 
plaintiff's  failure  so  to  do, 

"2,  That  no  notice  of  hearing  has  been  given  of  plaintiff's 
application  for  temporary  injunction  and  no  good  cause  is  shown  for 
plaintiff's  failure  zo   to  do, 

"3,  That  it  is  apparent  from  a  reading  of  plaintiff's  complaint 
that  the  same  is  wanting  in  equity  and  fails  to  set  forth  a  cause  of 
action  and  facts  upon  which  the  relief  as  prayed  should  be  granted, 

"4,  That  plaintiff's  complaint  consists  of  conclusions  and 
fails  to  state  with  particularity  the  facts  upon  which  said  con- 
clusions are  based. 
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"5.  That  plaintiff's  complaint  fails  to  state  a  cause  of 
action  against  any  of  the  defendants  named  therein. 

"G.  That  the  relief  as  prayed  is  too  broad  and  that  no 
reason  is  stated  showing  the  necessity  of  the  issuance  of  the 
temporary  injunction. 

"7.  That  the  defendants  will  be  unduly  prejudiced  by  the 
issuance  of  plaintiff's  injunction, 

"3,  That  paragraphs  four,  five,  and  six  of  defendant's 
complaint  consists  of  mere  conclusions  of  the  pleader  and  fails  to 
state  with  particularity  the  f  act3  upon  which  said  conclusions  wei^e 
based. 

"wlierefore,  defendants  pray  that  the  injunction  heretofore 
entered  may  be  dissolved j  that  plaintiff's  complaint  and  the  in- 
dividual portions  thereof  hereinabove  mentioned  may  be  stricken, 
and  that  upon  the  dissolution  of  the  injunction  heretofore  entered 
damages  may  be  assessed  against  the  plaintiffs,  and  for  such  other 
relief  as  may  be  just  and  equitable  in  the  premises, 

Ileyers  and  I'leyers 
By  Ben  Meyers 

and 
Stewart  R.  ITinstein, 
Attorneys  for  Defendants." 

The  Court,  upon  hearing  the  motion  of  the  defendants,  to 
dissolve  the  injunction,  over-ruled  the  motion,  and  from  this  order 
the  defendants  have  perfected  an  appeal  to  this  Court, 

It  is  first  insisted  by  the  appellants  that  the  complaint 
does  not  state  a  good  cause  of  action,  and  on  its  face,  it  Is  apparent 
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4. 
that  it  lacks  equity.  Me   have  examined  the  petition  and  supporting 
affidavits  and  it  is  our  conclusion  that  it  states  a  good  cause  of 
action,  and  while  it  may  be  subject  to  some  criticism,  of  stating 
conclusion  rather  than  facts,  there  are  sufficient  facts  definitely 
stated,  and  verified  to  comply  with  the  Statute  in  stating  a  good 
cause  of  action. 

It  is  seriously  contended  by  the  appellants  that  the  Court 
erred  in  granting  the  injunction  without  notice  to  the  defendants, 
and  in  not  requiring  the  plaintiffs  to  post  a  bond,  as  required  by 
the  Statute.   This  same  question  was  before  this  Court  in  the  case 
of  Craig  vs.  Craig,  175  111.,  App.  17G,  where  this  Court,  si>calring 
through  LIr.  Justice  V/illis,  used  this  language:   "If  it  be  true  that 
the  injunction  was  issued  without  notice  the  objection  has  been 
nevertheless  waived,  since  a  motion  to  dissolve  operates  as  a  waiver 
of  the  irregularity  (High  on  injunctions,  Sec.  1G15, )  in  as  much  as 
such  a  motion  operates  as  a  demurrer  to  the  bill." 

In  the  case  of  Utterbaek  vs.  Lstill,  224  111,  App.,  151, 
the  same  question  was  also  before  this  Court  and  we  there  held: 
"Section  3,  ch.  CO,  of  the  statute  (Cahill's  111.  St.  ch.  60,  Par.  3) 
provides  that  injunctions  without  notice  may  be  issued,  provided 
it  shall  appear  from  the  bill  or  affidavit  that  the  right?  of  the 
complainant  will  be  unduly  prejudiced. if  the  injunction  is  not 
gi»anted  immediately  and  without  notice.   Appellants,  in  their  original 
brief,  claim  that  this  section  was  not  complied  with  and  for  that 
reason  the  injunction  was  void.  Appellee  calls  attention  to  the  cases 
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of  Adams  v.  Oberndorf,  121  111.  App.  497,  and  Williams  v.  Chicago 
Exhibition  Co. ,  130  111.  19,  where  it  was  held  tliat  a  motion  to 
dissolve  was  a  waiver  o.f  a  failure  to  give  notice  as  provided  by 
statute.  Appellants,  in  their  reply  brief,  concede  that  defect 
was  ?ratv©d. " 

In  the  case  of  Williams  vs.  Chicago  Exhibition  Company,  1GG 
111.,  19  at  pare  27,  the  Supreme  Court  used  this  language:   "It 
is  strenuously  Insisted  by  the  defendants  in  error,  that  the  In- 
junction was  dissolved  because  it  was  granted  without  notice  to  the 
defendants  in  the  bill,   '-lie  record  does  not  show,  that  the  In- 
junction  was  dissolved  because  no  notice  was  given,  before  it  was 
granted,  that  it  would  be  applied  for.   On  the  contrary,  the  final 
decree  or  ordei',  entered  by  the  court,  recites  that  a  motion  was 
made  to  dissolve  the  injunction  upon  the  face  of  the  bill,  and 
that  this  motion,  after  arg'ument,  was  sustained  by  the  court.   If, 
however,  there  ?/as  any  irregularity  in  the  original  issuance  of 
the  injxmction,  such  as  failure  to  give  notice,  sxich  irregularity 
was  waived  by  the  motion  to  dissolve  upon  the  face  of  the  bill, 
Inasmuch  as  such  motion  operated  as  a  demurrer  to  the  bill.   "A 
motion  to  dissolve  operates  as  a  waiver  of  the  Irregularity."   (High 
on  Injunctions,  sec.  1615.)"  To  the  same  effect  Is  O'Kano  vs.  West 
End  Dry  Goods  Store,  72  111.,  App.  297;  Cook  County  Brick  Company 
vs.  Kaehler,  03  111.,  App,  455  j  Sprague  vs.  Monarch  Book  Company, 
105  111.,  App.  at  Page  535  J  Adams  vs.  Oberndorf,  121  111.,  App.  Page 
503 j  Grand  Opera  House  Company  vs.  Herbert  Ripley,  1GG  111.,  App,  170 J 
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Obeirne  vs.  City  of  Elgin,  107  111.,  App.  at  Page  507;  People  vs. 
Continental  Beneficial  Association,  204  111.,  App.  509  and  Lang© 
vs.  Massachusetts  LIutual  Life  Insurance  Company,  273  111, ,  App,  356, 

It  is  our  conclusion  that  the  appellants,  by  entering  a 
motion  to  dissolve  the  injunction,  have  vralved  any  irregularity  in 
regard  to  notice,  and  the  failure  of  the  Court  to  require  the  plain- 
tiffs to  give  a  bond.  The  order  overruling  the  motion  to  dissolve 
the  injunction  will  be  affirmed. 

Order  affirmed. 
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Par  Curiam? 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
3anganon  County,  which  oourt,  on  appeal  from  fch©  Probate  court, 
and  on  a  trial  de  novo  without  a  Jury,  denied  the  prayer  of  « 
petition  for  the  appointment  of  a  conservator  for  cina  Wilcox, 
an  alleged  incompetent,  and  di onioned  said,  petition. 

On  September  1«,  1Q44,  Janes  Pike,  a  brother  of  Oina  VllftOtt; 
filed  in  the  Probate  Court  his  petition  which  alleged  that 
Oina  Wilcox  was  deteriorated  mentally  by  reason  of  advanced  age, 
and  that  by  reason  of  such  disability  she  was  incapable  of 
managing  and  oaring  for  hsr  own  estate*  The  petition  prayed 
that  a  hearing  be  had  and  that  %%   K«  Pfeffer  be  appointed 
conservator.   On  September  »»  1^44,  the  Probate  Oourt  entered 
an  order  adjudging  Cina  "?iloox  an  ir.oo^petent  and  appointing 
W#  K.  Pfeffer  conservator  of  her  person  and  property.  On  September 
50,  1044,  letters  of  conservatorship  were  issued  to  Pfeffer  by 
the  Probate  Court* 
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■  On  September  35,  1044,  Thomas  a.  maxwell  filed  In  the  Probate 
Court  hia  petition  which  alleged  that  he  waa  and  had  been  a 
resident  of  Sangamon  County  and  a  close  friend  of  01m  ??lloox 
for  many  years,  that  on  September  9,  1044,  he  received  a 
power  of  attorney  from  her,  that  to  the  best  tf  his  knowledge, 
information  and  belief  she  was  fully  competent  mentally  to  sake 
said  power  of  attorney,  and  competent  to  transact  ordinary 
business  affairs,  that  he  was  informed  and  believed  that  his 
power  to  act  as  attorney  in  fact  for  her  waa  coupled  with  an 
interest  and  that  he  felt  aggrieved  and  prejudiced  by  reason  of 
the  order  adjudging  her  incompetent  and  appointing  such  conservator 
of  her  person  an!  ^ro^erty.  The  petition  asked  that  the  court 
fix  the  amount  of  the  bond  for  an  appeal  to  the  Circuit  Court 
from  the  orders  of  the  Probate  Court. 

Attached  to  and  made  a  part  of  the  petition  was  a  copy  of  suoh 
power  of  attorney.  Such  power  of  attorney  was  dated  September  ft» 
1044,  and  stated  that  she  thereby  appointed  Thomas  R,  Maxwell 
her  attorney  to  transact  all  her  ordinary  bank  business  at  two 
naiped  banks,  to  draw  checks,  to  endorse  oheoka,  promissory  notes, 
drafts  and  bills  of  exchange  for  collection  or  deposit,  to  naafrft 
her  farms  by  leasing,  collecting  the  rents  and  paying  all  expenoea 
thereof,  to  sell  and  convey  all  personal  property  which  she  might 
have  or  come  into  possession  of,  to  waive  and  demand  notice 
of  protest,  and  to  manage  and  transact  all  or  any  other  business. 

On  September  fSi  i044»  the  Probate  Court  entered  an  order  which 
order  stated  that  the  court  allowed  the  motion  of  Thomas  E,  raxwell, 
attorney  in  fact  for  clna  Wilcox,  for  leave  to  ef»*eal  to  the 
Circuit  Court  upon  filing  a  bond  in  the  sum  of  ^R00  within  twenty 
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days.  On  Ootober  2,  1*44*  there  ™*   ^i1^  in  and  approved  by  the 
probate  Court  an  appeal  bond  In  the  sum  of  *«00,  signed  by  »Clna 
\   Wilcox  by  Thomas  R.  I'axrell,  attorney  in  fact*  and  two  sureties. 
The  transcript  of  the  record  on  appeal  from  the  ProbateCourt  to 
the  Circuit  Court  waa  filed  in  the  Circuit  Court  en  Ootober  «?,  l*44< 

On  December  4,  1*44,  Pfeffer,  M  conservator,  filed  hll  special 
appearance  in  the  Cirouit  Court  and  moved  to  dismiss  the  appeal 
on  the  grounds  that,  (1),  Such  power  of  attorney  did  not  authorise 
or  empower  vaswell,  as  auoh  attorney  in  fact,  to  wake,  execute  or 
deliver  the  appeal  bond  in  the  nam®  of  or  on  behalf  of  Cina  Woox, 
and  that,  ft)*  the  appeal  was  granted  by  the  Probate  Court  to  and 
on  the  petition  of  Maxwell  and  not  to  Cina  '"lloex.  On  i3eoerrber  4, 
1944,  the  Circuit  Court  entered  an  order  denying  such  motion  to 
dismiss  the  appeal.  The  Circuit  Court  thereupon  appointed  a  guardian 
ad  liter,  for  Cina  r/lleox  and  tried  the  case  without  a  jury.  On 
December  11,  1044,  the  Circuit  Court  entered  lta  final  order  by 
wfel«H  it  fount  the  issues  against  the  appellant  herein  and  in 
favor  of  the  appellee,  and  found  that  Cina  Wilcox  ^as  in  all  respects 
competent  and  capable  of  managing  and  controlling  her  property. 
Such  order  dismissed  the  petition  for  the  appointment  of  a  conservator. 

The  first  contention  of  the  appellant  is  that  the  Circuit  Court 
erred  in  not  dismissine  the  appeal  to  such  court,  (1),  because  Cina 
Wilcox,  havine  been  adjudved  Incompetent  in  the  Probate  Court, 
could  not  perfect  any  appeal  in  person  and  therefore  could  not 
perfect  an  appeal  by  an  attorney  in  fact,  and,  (o),  because  the 
power  of  attorney  in  question  did  not  authorize  her  attorney  in 
faot  to  perfect  any  appeal. 
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In  Davison  v.  noinrloh,  MO  111.  349,  the  Probate  Court  denied 
admission  to  probate  of  an  alleged  will  of  a  deoedent.  From  such 
order  two  minor  beneficiaries,  by  their  euardians  ad  litem,  were 
allowed  an  appeal  to  the  Circuit  Court.  A  daughter  of  the  decedent 
filed  in  the  Circuit  Court  her  motion  to  dismiss  such  appeal  for 
want  of  jurisdiction.  Such  motion  was  denied.  Thereupon,  after  a 
hearing  on  the  merits,  the  Circuit  Court  entered  an  order  ad  itting 
ouch  alleged  will  to  probate,  from  which  order  the  daughter 
appealed  to  the  Supreme  Court*  The  supremo  Court  said  that  the 
Circuit  Court  erred  in  denying  the  motion  to  dismiss  the  appeal  for 
want  of  jurisdiction  WOTOI  the  appeal  fee  from  the  Probate  Court 
to  the  Circuit  Oourt  had  not  been  paid  within  the  time  ro -paired  by 
statute,  but  the  supreme  Court  then  said:  "The  Circuit  Court  had 
jurisdiction  of  the  subject  matter  of  appeals  from  the  county  c-urt 
in  cases  where  wills  have  beer,  admitted  to  probate  or  their  probate 
rejected  by  the  county  oourt.  'Then  the  guardians  ad  litem,  in  the 
county  court  after  they  had  prayed  and  been  allowed  an  appeal  to 
the  circuit  court,  had  approved  and  filed  in  the  county  oourt 
their  appeal  bond  within  the  required  time  and  filed  the  trans- 
cript of  the  proceedings  of  the  county  court  in  the  circuit  court, 
the  circuit  court  then  had  jurisdiction  of  not  only  the  subject 
matter  of  such  appeals  generally,  but  had  jurisdiction  of  this 
particular  case  to  determine  whether  the  arroeal  had  been  perfected 
according  to  law.  *  *  0   After  appellant's  motion  to  dismiss  had 
been  overruled  by  the  circuit  court  she  did  not  rest  upon  her  then 
existing  rights,  but  in  open  court  entered  into  a  stipulation  that 
the  case  should  be  tried  by  the  oourt  without  a  jury,  and  upon  the 
trial  her  attorneys  appeared,  entered  into  a  stipulation,  cross- 
examined  witnesses,  objected  to  the  testimony  of  witnesses  and 
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made  motions  as  to  the  striking  out  of  a  portion  of  the  testimony. 
By  ao  doing  she  abandoned  her  speoial  appearance,  appeared  generally 
and  subjected  herself  to  the  jurisdiction  of  the  oourt.  »  ■  #  The 
oourt  then  had  jurisdiction  of  the  subject  natter  generally, 
jurisdiction  of  the  particular  case  and  jurisdiction  of  all  the 
parties,  and  therefore  had  authority  to  hear  and  adjudicate  the 
case.  #  #  #•* 

In  the  present  case,  after  the  Circuit  Oourt  had  denied  the 
motion  of  the  appellant  to  dismiss  the  appeal,  the  case  was  tried 
on  the  merits  and  appellant  in  person,  and  through  his  attorney, 
contested  the  case  on  the  merits.  It  ia  our  opinion  that  the  Circuit 
Oourt  had  jurisdiction  of  the  subject  matter  and  of  all  the  parties, 
and  that  the  appellant  waived  the  question  of  jurisdiction  by  so 
appearing  generally  and  participating  in  the  hearing  on  the  merits. 

Appellant  calls  attention  to  Section  48  of  the  Civil  "ractlce 
Act  (Oh.  110,  Par*  ITS,  Rev.  Stats,  of  194<5)  which  provides  that 
a  defendant  may  file  a  motion  to  dismiss  an  action  or  suit  where 
the  oourt  does  not  have  jurisdiction  of  the  person  of  the  defendant 
or  jurisdiction  of  the  subject  matter  of  the  action  or  suit,  and  to 
Supreme  Oourt  Rule  *1   which  provides  that  where,  after  denial  by 
the  court  of  a  motion  under  said  Section  48  the  defendant  pleads 
over,  this  shall  not  be  deemed  ft  waiver  of  any  error  in  the  decision 
denying  such  motion,  but  that  the  defendant  shall  have  the  right  to 
assign  such  error  on  appeal  from  the  final  judgment,  and  the  appellant 
in  the  present  case  contends  that,  by  reason  of  said  Section  48  and 
of  said  Rule  SI,  the  appellant  did  not  waive  the  error,  if  any,  of 
the  trial  oourt  In  denying  his  motion  to  dismiss  the  appeal  for 
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want  »f  jurisdiction.   *•  oanalaar  it  ruffioiont  to  ,  !     t  it  La 
our  orlnion  that  HM  root  ion  40  tad  .all  MO*   *1  to  not  aprly  to 
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the       *****  «**&«  "be  r^tl^a  ft«  bain*  a«Alnat  the  naalfaat 
vai*ht  of  fcfc*  evil  once. 

At  the  UW  a*  the  trial  >iro.  "ilaox  *a«  agad  7*  to  98  years. 
Hor  husband  died  in  1«!W.  Her  naaraat  relative  ****  one  Ifttt^i 
is  the  appellant,  wl   three  aiatera. 
,,3e  about  rabruary,  1P4",  **  hae  been  in  poor  health,  I 
heart  trouble,  sclerosis  of  the  arteriaa  awl  fcilnay  oowolioationo. 
Continuously  sinoe  about  August  V8j  M44,  aha  !»•  been  a  patient 
in  a  hospital  at  3prin«fieia,  Illinois. 

,.  ,      «>«.•»«,».  «i*rf  rt«.via#Ki  to  her  his  fapB  of  948  acres 
Her  husband  aaa  a  rarmwr  BIH  «w»*~  - 

loosta--  •»  Berlin,  Illinois,  fcfta*  hi*  -oath  oh-  I  I  to 
live  *n  the  P»W  until  taken  to  the  hospital,  and  durinr  all  of  such 
tixtj  ewavt  for  about  four  *ee>:s  in  l*4»,  ^   **•     *»« 

Pf offer,  *ho  *aa  appoints  conservator  by  the  F*****«  ******  was 
a  director  and  cashier  of  a  tank  at  ret,  Berlin,  and  fcafi  been 
'   connected  with  auoh  tan'       years. 
About  a  month  before  hio  tooth, 

■*•__  »>.»»  p-v«rt  T*p»?»*vr  to  3ook  after  the  business 
the  bank  M&    t*«   !  MO*  tnen  s^koo. 

affairs  of  himself  and  ,!x-a.  'Yiloox,  *hioh  Pfeffar 

After  the  death  of  Mr.  Wilcox,  Pfeffar,  at  the  **«ti«0«  a*  re*  HUffi 

arranged  for  the  -funeral  and  burial  ••*  *■•  ir*  li0   'i0  r~? 

loaned  Mra.  Wilcox  $1,000.  Thereafter  pfoffer,  on  the  petition 
of  UTS.  Wilcox,  *aa  appointed  and  acted     i  inlatrator  *»  the 
will  annexed  of  tha  estate  of  IBM  Wilcox. 

-  -!«««  •-».*,.  "*npox  vara  Pf offer  «  oewar  af  ■  attorney 
On  January  a,  10$£|  *a«  »**«ax 

,  ,  4_  km  +««,r».-,n/»f  nil  of  her  business  affairs. 
by  *hioh  aha  empowered  nin  to  wa~ — -*  ■*** 
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Pfeffer  undertook  to  do  so  and  continued  to  act  in  that  capacity 
until  appointed  conservator  by  the  Probate  Court.   In  ^   doing 
Pfeffer  rented  such  farm  and  collected  the  rents. 

When  Pfeffer  took  charge  of  i!*a*  Wilcox'  business  affairs 
on  January  9,  1939,  there  ms  a  bank  balance  to  her  credit  of 
$6.59,  and  a  mortgage  of  $3,000  against  the  farm.   In  1956  she 
sold  Pfeffer  40  acres  of  the  farm  for  "-,400.   The  proceeds  were 
used  by  Pfeffer  in  paying  off  the  mortgage  and  to  apply  on  the  loan 
of  *1,000  borrowed  by  :;rs.  Wilcox  to  pay  such  funeral  and  burial 
expenses.   At  the  time  of  the  trial  Pf of ff er'  B  accounts  showed 
$5183.09  to  the  credit  of  V***   Wilcox.   Pfeffer  made  annual 
typewritten  accounts  of  his  business  dealings  to  "rs«  Wilcox,  the 
last  being  for  the  year  1943. 

Maxwell,  who,  as  such  attorney  in  fact  for  :.rs.  Wilcox,  took 
such  appeal  from  the  Probate  Court  to  the  Circuit  Court,  was  a 
physician  aged  60  years  at  the  time  of  the  trial.  He  testified 
that  he  was  about  a  third  cousin  of  nr.  ^ilcox,  and  lived  two 
miles  from  the  '"ilcox  farm.   I'rs-  Wilcox  had  never  been  in  his 
home,  and  he  had  had  no  "close,  intimate  relationship  with  her" 
prior  to  February  3,  1944,  when  he  found  she  had  heart  trouble 
and  kidney  complications.   Thereafter  he  treated  her  professionally 
every  day  for  a  time  and  later  once  a  week  until  be  caused  her  to 
be  taken  to  the  hospital,  where  he  caused  a  Doctor  Pleischli  to 
attend  her  for  a  time,   "axwell  never  made  any  charge  to  her  for 
his  services.   Thereafter  other  doctors,  apparently  employed  by 
Pfeffer,  attended  her  in  the  hospital.   After  she  entered  the 
hospital,  waxwell  said  he  saw  her  almost  every  day  not  professionally, 
but  as  a  friend. 
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on  September  o»  1044»  ,;rs»  $13.0**)  while  in  the  hospital, 
executed  four  instruments  which  we  will  refer*  to  as  a  written 
roiuest  to  raxwell,  »  power  of  attorney,  and  two  deeds.  The 
written  request  stated  that  having  re'iohed  the  advanced  age  whore 
ahe  felt  she  wanted  some  on®  in  when  she  had  confidence  to  assist 
her  in  all  business  transactions  while  she  lived,  ahe  therefore 
asked  Maxwell  to  act  as  her  advisor  and  accept  a  power  of  attorney 
to  do  and  perform  all  necessary  acts  in  and  about  her  business 
affairs,  and  that  for  ;'oxwellf3  services  and  ^,00  in  cash  she 
aereel  to  deed  hiw  1^0  acres  of  said  farm  land,  subject  to  a 
life  estate  in  herself,  SWS  ***•  remaining:  10B  acres  of  such  farm 
land,  subject  to  a  first  life  estate  in  herself  >%** 

to  a  life  estate  in  one  of  her  sisters.  The  p©ff#*  of  attorney 
was  the  power  of  attorney  by  which  '."axwell  took  the  appeal  fross 
the  Probate  Court  to  the  Circuit  Court.  ?be  other  two  instruments 
were  Warranty  Oeeda  conveying  to  ''axwell  such  mn   aoroa  of  land 
subjeot  to  such  life  estates.  Suoh  two       >re  reoorded  at 
tho  direction  of  ;axwell  on  September  11,  V>44.  Tho  land  thereby 
conveyed  was  valued  at  fron  tffl»«00  to  |180*90  P®z*  fi©re. 

As  to  the  facts  leading  up  to  and  connected  with  the  execution 
of  suoh  Instruments,  vaxwall  testified  that  in  Kay,  1044,  "ro«  '"ilcox 
•presented  to  hte  a  business  proposition,"  and  shewed  hi*  her  farm 
acoount  with  Pf offer,  anl  sail  she  thought  MMRfflr.  had  been  taking 
advantage  of  her,  awl  he  told  her  she  wouia  have  to  take  the 
aooount  to  soiae  one  who  knew  mre  about  it  than  he?  that  In  June, 
1044,  she  wanted  to  know  if  ho  would  take  care  of  "a  deal"  for  her, 
and  he  said,  "tio,  if  you  want  m&   to  do  anything  for  you  give 
ne  some  authority";  that  in  June,  1044,  she  toll  hlH  ahe  wanted 
the  income  frora  her  farra  as  long  as  she  lived,  and  that  when  she 
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died  she  wanted  hire  nto  have  that  plot*  of  land  and  nobody  olae": 
that  3he  ranted  her  sister  to  have  the  Insene  fren  the  place  where 
she  lived  Ml  lor*1-  M  the  slater  llvel,  and  that  ahe  tlj  1m 

to  have  the  rest,  ami  said  to  hir,  "Will  ui& 

help  me,*  and  that  he  toll  her  he  eoi      --nything  in  the  verld 
that  he  could  j  that  again  on  August  10,  1944*  illt  told  bin  ah©  was 
not  satisfied  ?dth  Pf offer* a  dealings  and  said  ah©  wanted  her 
business  affairs  fixed  up;  that  he  suggested  ahe  aee  Charlie  Fulton, 

he  askod  him  to  see  Fulton,  ^Moh  he  did.  Fulton  rae  a  oloa® 
friend  of  rax^ell,  and  Kaxvell  and  Fulton  had  rone  fishing  together  in 
Canada  in  ay  or  June  of  1044*  Maxwell  further  testified  that  a  few 
daya  later  3he  told  hi©  that  ^ulton  had  aeen  her  and  to 13  her  "that 
it  waa  all  right";  that  he,  axwell,  then  aald  to  her,  "If  you  want 
to  do  it,  when  do  you  want  to  do  it,  tomorrow?*  and  she  raid  to 
wait  until  aha  cot  a  little  stronger;  that  on  the  morning  of  September 
9,  1044,  si  3he  ranted  her  business  affairs  fixed  up  that 

day,  and  he  told  her  ahe  would  have  to  get  ft  J    s  and  ahe  said 
aha  did  not  Imow  any  lawyer  but  did  knew  a  rr*  rude  who  formerly 
worked  in  the  Wew  Berlin  bank,  and  that  ahe  eoal  I  life*  to  have 
Zude  and  Hr«  Fulton  aee  her;  that  about  10 ISO  •*....-       lay 
he  called  at  the  office  of  a  Springfield  lawyer  and  told  hin  what 
to  put  in  these  instruments,  and  then  went  fror  Springfield  to 
Berlin  to  get  Fulton  and  Zudeg  that  Pulton  was  out  of  town  ao  he  then 
got  Zule  and  a  rr.  ran1  (who  was  a  son-in-law  of  Fulton)  and  took 
thesr.  to  suoh  lawyer's  office* 

The  (Springfield  lawyer  prepared  such  four  inatruraen'  a  that 
forenoon  anl  then  went  with  Zude  and  Kerr  to  the  hospital  room  of 
Mm*  'Viloox  where  the  instruments  were  then  executed*   faxvell  was 
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not  present  when  Hra*  Wilcox  executed  the  same*  but  was  In  the 
hospital*  and  immediately  after  ah©  so  executed  the  satre  he  was 
oalled  Into  her  room  where  ha  aigned  hie  acceptance  to  such  written 
request  by  her,  and  took  the  instruments  and  handed  the  deeds  to 
Zude  to  be  recorded* 

Hlne  lay  witnesses  for  appellant  expressed  the  opinion  that 
Mrs*  Wilcox  was  not  mentally  capable  of  transacting  ordinary 
business*  while  ten  lay  witnesses  for  the  appellee  expressed  the 
opinion  that  she  was  oapable.  One  of  appellee*©  witnesses. 
a  minister*  who  visited  ''rs*  Wiloox  about  once  every  week  after 
she  entered  the  hospital,  testified  that  in  his  opinion  aha  was 
Incapable  of  "taking  oare  of  anything  complicated  at  all,  she 
would  be  influenced, "  that  she  could  take  oare  of  simple  matters, 
but  was  unable  "to  follow  anything  complicated  through,"  and 
that  "she  is  certainly  in  her  senility," 

Four  doctors,  as  witnesses  for  the  appellant,  exprcasod  the 
opinion  that  Mrs.  Wilcox  was  not  mentally  capable  of  transacting 
ordinary  business*  One  of  such  doctors  knew  her  for  about  fifteen 
years  and  treated  her  in  December,  194?,  and  saw  her  once  in  the 
hospital|  another  of  such  doctora  aaw  and  talked  with  her  about 
aoven  times  in  the  hospital  $  another  of  such  doctors  attended  her 
about  ten  times  in  the  hospital j  and  the  other  doctor  treated  her 
continuously  alnco      fettf  or>,  1044. 

Doctor  Maxwell  and  two  other  doctors,  as  witnesses  for  the 
appellee,  expressed  the  opinion  that  'rs.  Wilcox  was  capable  of 
transacting  ordinary  business.  Such  two  other  dootora  saw  **rs. 
Wilcox  on  December  *t,  1944,  which  waa  the  lay  before  the  trial  In 
the  Circuit  Court*  at  which  time*  In  the  presence  of  "axwell  and 
the  Springfield  attorney*  they  made  a  mental  examination  of  her 
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for  about  fifty  minutes.  On©  of  them  saw  and  talked  with  her  on 

other 
oneAOCcaaion.  "h*.  flelaohli  who  attended  her  in  tho  hospital  for 

a  time  at  the  reaueat  of  Doctor  raxwell  lid  not  teatlfy. 

As  heretofore  stated,  Mrs.  Wilcox  did  not  personally  aim 
the  petition  filed  in  tho  Probate  Court  aakinv.  that  suoh  court 
fix  the  amount  of  the  appeal  bond*  and  ahe  did  not  personally 
sign  the  appeal  bond*  Although  ahe  was  the  respondent  and  was 
ablo  to  talk  with  persons  in  the  hospital,  ahe  did  not  testify, 
and  the  reoord  shows  no  attempt  to  r>ro3uoe  her  testimony  by  way 
of  deposition  or  otherwise. 

In  view  of  the  foregoing  we  hare  oarefully  read  the  evidence, 
not  only  as  abstracted  but  also  as  contained  in  tho  report  of 
the  trial  proceedings,  and  it  is  our  opinion  that  the  j}ud«want  of 
the  trial  court  was  asainat  the  manifest  weight  of  tho  evidence 
and  that  th©  ends  of  Justice  •tit  be  best  subserved  by  having  a 
new  trial. 

Inasmuch  as  there  ?rust  be  a  new  trial,  we  do  not  consider 
it  necessary  or  proper  for  us  to  further  di'nouss  or  ooriment  on 
suoh  svldenoe. 

Therefore  the  Jutrment  of  the  Circuit  Court  is  reversed  and  the 
eause  is  remanded  to  suoh  court  for  a  new  trial. 

Reversed  and  remanded  with  directions. 


// 


\\ 
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ROSALIE  CO^EN, 


Appellee, 


HARDING  HOTEL  COMPANY,  a  Cor- 
poration and  HARDING  HOTEL 
MANAGEMENT  CORPORATION,  a 
Corporation, 

Defendants. 


)   APPEAL  PROM 

)       CIRCUIT  COURT, 

)         COOK  COUNTY. 


HARDING  HOTEL  MANAGEMENT  C0RPOR-   ) 

ATION,  a  Corporation,  ) 

Appellant,       ) 


329I.A.  239 


MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OP  THE  COURT. 


July  7,  1944,  plaintiff  b  -ought  an  action  against 
defendants  to  recover  damages  alleging  that   "defendants,  or 
either  of  them"  owned,  controlled  and  operated  a  certain 
restaurant  located  at  21  South  Wabash  avenue,  Chicago,  And  in  the 
first  count  warranted  the  food  served  to  its  patrons  to  be 
healt  ful  and  waolesome.  And  in  the  second  count,  that  it  was 
the  duty  of  defendants  or  either  of  them  to  exercise  due  care 
to  see  that  all  food  which  was  served  patrons  of  the  restaurant 
was  healthful  and  fit  for  human  consumption.  That  the  defen- 
dants or  either  of  them  violated  their  duty  in  this  respect 
and  sold  to  plaintiff,  one  of  its  patrons,  a  tuna  fish  salad 
sandwich  which  plaintiff  ate;  that  the  sandwich  contained 
pieces  of  tin  which  plaintiff  chewed  and  swall  wed,  thereby 
suffering  lacerations  of  the  tissues  of  the  mouth  and  other 
injuries  and  causing  her  (a  married  woman  and  pregnant)  to 
itlscarry.  Damages  were  laid  at  $25,000, 

At  the  time  of  the  filing  of  the  corapalnt,  July  7, 
plaintiff  filed  a  written  demand  for  a  Jury  trial.  Summons 
was  issued  against  both  defendants.  The  sheriff's  return 
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states  that  he  served  the  hotel  company  by  leaving  a  copy 

of  the  summons  with  A.  J,  Sinkula,  Its  office  manager  and 

agent  of  the  hotel  company,  July  7,  1944.  There  is  a 

further  return  that  the  sheriff  served  the  summons  on  the 

management  corporation  by  leaving  a  copy  of  it  with  ,a.  J,  Sinkula, 

an  agent  of  that  corporation,  on  the  6th  day  of  July,  1944, 

August  1,  1944,  the  hotel  company,  by  its  attorney,  entered 

its  appearance  and  on  August  7th  filed  its  answer  in  which 

it  admitted  the  allegations  of  paragraph  one  of  count  one 

•f  the  complaint  which  alleged  that  "defendants,  o*  either 

of  them"  were  engaged  in  operating  a  restaurant.  It  admitted 

that  "defendants,  or  either  of  them"  promised  and  warranted 

that  the  food  furnished  defendant's  patrons  wo  Id  be  healthful 

and  wholesome.  It  denied  the  allegations  of  paragraph  three 

of  the  complaint  which  charged  the  food  was  unwholesome,  etc., 

and  denied  that  anything  was  wrong  with  the  food  or  that 

plaintiff  became  ill, 

December  20,  1944,  counsel  for  the  hotel  company  filed 
its  notice  which  it  had  served  on  counsel  for  plaintiff  that  it 
would  ask  for  an  order  to  take  plaintiff's  deposition  before 
a  notary  public  and  on  t  e  same  day  an  order  was  entered  that 
plaintiff  appear  before  a  notary  public  and  submit  to  oral 
examination  at  a  certain  time  and  place.  April  4,  1945 
an  order  defaulting  the  management  corporation  was  entered. 

April  6,  1945,  an  order  was  entered  by  Judge  Klarkowski, 
assignment  Judge,  to  assign  the  cause  to  Judo;e  Page,  and  on 
the  same  day  an  order  was  entered  on  motion  of  counsel  for 
plaintiff  whereby  it  was  ordered  that  plaintiff  waived  a  Jury 
as  to  the  defendant  management  corporation  and  that  the  matter 
be  heard  in  open  court  without  a  Jury  as  against  that  defendant 
which  had  theretofore  been  defaulted.  This  was  signed  by  Judge 
Page.  Immediately  following  and  on  the  same  page  of  the  record* 
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It  Is  recited  that  plaintiff  appeared  by  attorney  "and  there- 
upon reference  is  made  to  the  court  to  asses?  the  plaintiff 
damages  ***  and  it  appearing  to  the  court,  from  the  plaintiff »s 
verified  womplaint  ***   that  there  is  due  and  owing  to  the 
plaintiff  from  the  defendant  ***  $7,500."  On  motion  of  plaintiff's 
attorney  it  is  ordered  that  Judgment  be  entered  in  favor  of 
plaintiff  and  against  the  management  company  for  37,500. 
The  order  continued  that  it  was  further  considered  by  the  court 
that  plaintiff  have  and  recover  from  the  management  company 
$7,500,  together  with  costs  and  have  execution  therefor. 

May  23,  1945,  execution  was  issued  which  was  returned 
June  23,  1945,  by  the  sheriff  that  he  was  unable  to  find  defen- 
dant or  any  of  its  property  with  which  to  satisfy  the  writ 

and  it  was  returned  no  part  satisfied,  June  27,  1945,  counsel 
\ 

for  plaintiff  filed  three  affidavits  naming  the  Continental 

Illinois  National  Bank  &  Trust  Company  of  Chicago,  the  Harding 
Hotel  Company,  a  corporation,  and  Chicago  Allerton  Hotel  Co., 
a  corporation,  as  garnishee*,  and  on  the  same  day  filed 
interrogatories  to  each  of  the  garnishees.  Garnishee  summons 
was  issued  on  the  same  day  served  on  the  three  garnishees 
June  28,  1945.  June  30,  1945,  the  management  company  filed 
its  appearance  and  on  July  2,  moved  the  court  to  set  aside  the 
default  to  recall  and  quash  the  garnishee  summons  and  to  grant 
the  management  company  leave  to  file  an  answer  and  in  su  port 
of  this  filed  the  affidavit  of  A.  J.  Sinkula  in  which  he  swears 
that  the  defendant  management  company  is  a  wholly  owned  subsi- 
diary of  the  hotel  company,  the  other  defendant;  that  the 

i 

officers  and  raanahlng  agents  of  the  two  companies  are  the  same 

persons,  and  that  both  occupy  the  same  office  at  21  South  Wabash 
avenue,  Chicago.  That  the  hotel  company  is  the  parent  company 
and  carries  public  liability  insurance  with  the  Liberty  Mutual 
Insurance  Company  to  protect  itself  against  liability  arising 
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from  claims  such  as  made  by  the  plaintiff;  that  the  defendants, 
upon  toeing  served  with  the  summons  forwarded  them  to  the 
insurance  wompany  by  Adolph  J.  Sinknla,  an  employee  of  both 
companies,  who  was  under  the  erroneous  impression  that  the 
insuranoe  covered  both  companies*  That  the  insurance  company, 
upbn  receiving  the  summons  which  were  forwarded  to  it  on  July 
13,  1944,  wrote  a  letter  to  the  hotel  company  acknowledging 
receipt  of  the  summons  in  the  case  entitled  "Rosalie  Cowen  v. 
Harding  Hotel  Co.  a  corp.  and  Harding  Hotel  Management  Corp. 
a  corp.,M  advising  that  it  would  be  unnecessary  for  the  hotel 
company  to  take  any  further  action;  that  the  insurance  company 
would  take  any  action  which  was  necessary  to  protect  the 
hotel's  interest.  On  the  same  day,  July  2,  1945,  the  matter 
came  on  for  hearing  before  Judge  Fisher  and  an  order  was 
entered  denying  the  motion  of  the  management  company.  On  July 
5,  the  management  company  filed  its  notice  of  appeal,  and  on 
July  27,  1945,  this  court  entered  an  order  making  the  notice 
of  appeal  a  supersedeas.  The  record  was  prepared  and  filed  in 
this  court  rJuly  25,  1945.  October  15,  1945,  the  management 
company  filed  its  abstract  of  record  and  briefs.  A  short  time 
afterwards,  November  6,  1945,  an  order  was  entered  in  the 
Circuit  court  on  motion  of  attorneys  for  plaintiff,  giving 
plaintiff  leave  to  file  her  petition  to  amend  the  record  and 
the  sheriff's  return  and  the  matter  was  set  for  he  ring  on 
November  15,  1945.  On  that  day  there  appears  in  the  record 
plaintiff's  petition  verified  by  one  of  her  counsel  in  which 
it  was  averred  that  there  was  a  mistake  In  the  record  due  to 
the  misprision  of  the  clerk  of  the  court  and  the  sheriff; 
that  on  Aoril  6,  1945,  the  case  was  assigned  to  Judge  Pa<?e,at 
which  time  plaintiff  waived  a  jury  as  to  the  management 
company  when  submitting  her  oause  to  the  court  as  to  that 
defendant,  without  a  Jury;  that  at  that  time  plaintiff  testified, 
at  did  her  physician,  as  to  her  claimed  injuries,  that  the  court 


ms  aa  dam  affiialo  «snt 
t  otf  eaa>  b»Sn&vtot  aneinnEwe  wf*  xftfiv  ftttletf  noqu 

■         0TS3    9lW  t  ■ 

!   nd$  fmdt     ♦aainaqwoo  rfJo  .jaxti 

BaBwrn  gaxYiaoft*  noqu 

•X  «  eJonvr   ,, 

OAK  Is?;  «  .  >aH 

5ix;ew  *1  -ivfia  •t,qnco  a 

CM  aSa'J"  ©J  ^waqflioa 

J"  Joatfoic;  otf  Y'lAsasoen  aan  ■  ow 

,  (i  .  rrtl  a '  Xa 

tjn  ob  Bxra  ietri:  axf  id  fio  ©mso 

rio'iuoia  oxl?  gni^aaB  5s*297ue 

no  Boa  tlAoqcfl  to  aol*oa  afrl   &elxl  y«*<POo  arasweganaffl  artt  %d 

sDi;*cp   ?. ??  gcJ  ,tg  0j3  fcaiWfia   .711/00   aJ        ,  <.       fJirX, 

nx   Belli  Bca  bei&a&xq  saw  JhM  ,  a  to 

9*1  j  .  ftaXil  Yrtsqaico 

("  ■     <xol  b^p  lo  noi? 

Bos  Btoo^i  ortt  Bnasa  c*  noi 

I    Off? 

ft  x^B  *a*£?  nO     ,6: 
rfoiilw  nl  I  rsxi  1©  sno  Ajd  btlt  ' 

oJ  aofi  ,1-axin  a  aa*  ©texfJ'  Jarf;t  Baiiava  a« 

•j   lo  Tlielo  axtt  iliqala  nds 

saw  aa  ,        £   , 

:'usl  .»  Amriaw  11£?aiaXq  ©r; 
frwoo  axto  oJ  ImduB  a»dv  YaaqBO© 

if  llltfclalq  emit  isdt  fa  fart?   ;v*w{,  a 
J*xt;oo  erf*  Jarf*  te«i*iifLni  Beaialo  isrf  of  aa  tnalola^q  iari  BIB  er> 


8* 

after  considering  all  this  testimony,  found  the  issues 
in  favor  of  plaintiff  and  assessed  her  damages  at  #7,500 
and  that  Judgment  was  entered  thereon.  The  petition  then  sets 
up  the  order  of  court  entered  April  6,  1945,  to  which  we  have 
above  referred.  That  the  summons  was  served  by  the  sheriff 
on  both  defendants  on  July  7,  1944  and  not  on  the  manage- 
ment company  as  the  sheriff 's  return  showed,  on  July  6, 
1944,  for  the  reason  that  the  sheriff  dd»d  not  receive  the 
summons  until  July  7,  the  day  the  suit  was  started.  The  prayer 
was  that  the  Judgment  order  of  April  6,  1945  and  the  return  of 
the  sheriff  on  the  management  company  be  corrected  in  accordance 
with  the  allegations  of  the  petition. 

On  the  same  day  November  15,  1945,  the  management  company 
filed  objections  to  plaintiff 's  motion  to  amend  the  Judgment 
and  the  sheriff's  return,  setting  up  that  Judge  Page  had  no 
Jurisdiction  of  the  cause  and  no  power  to  permit  the  filing 
of  the  petition  or  to  enter  any  orders  because  the  case  had 
not  been  properly  assigned  to  him  in  accordance  with  the  rules 
of  the  Circuit  court  of  Cook  county;  that  there  was  no  power  to 
amend  more  than  50  days  after  the  entry  of  the  Judgment  or  the 
return  of  the  sheriff  of  the  summons  and  that  the  cause  was 
then  pending  in  the  Appellate  court.  That  the  management 
company  had  a  complete  and  meritorious  defense  and  the  Judgment 
was  therefore  Inequitable  and  unconscionable  and  the  plaintiff 
was  guilty  of  laches. 

December  27,  the  management  company  filed  its  verified 
answer  to  the  plaintiff's  petition  setting  up  a  number  of 
claimed  deficiencies  and  moved  that  it  be  dismissed.  On  the 
same  day  an  order  was  entered  allowing  plaintiff  to  file  her 
petition  to  amend  the  sheriff's  return  and  the  Judgment  order; 
the  amendments  were  allowed  and  the  management  company's  motion 
to  strike  plaintiff's  petition  was  denied.  A  further  order  was 
entered  allowing  defendant  to  file  its  answer  to  plaintiff's 
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petition  to  amend.  Thereupon  a  verified  answer  was  filed, 
in  which  it  was  alleged  among  other  things,  that  the 
management  company  nM  engaged  solely  and  exlusively  in  the 
management  of  the  Allerton  Hotel,  located  at  701  North  Michigan 
avenue,  Chicago,  and  that  the  management  company  had  never  at 
any  time  had  any  ownership  or  control  or  any  connection  with 
the  restaurant  at  21  South  tfabash  avenue,  where  plaintiff  claims 
she  purchased  the  food.  And  in  the  report  of  proceedings  of 
the  trial  both  counsel  agree  that  plaintiff  denied  every  allega- 
tion and  conclusion  of  the  answer*  January  2,  1946,  the 
management  company  filed  its  notice  of  appeal. 

Counsel  for  the  management  company  say  that  the  sheriff's 
return,  purporting  to  show  service  on  it  "was  a  complete 
nullity,  and  the  trial  Court  had  no  Jurisdiction  to  endow  it 
with  retroactive  validity  by  amendment,"  while  counsel  for 
plaintiff  contend  that  the  return  was  authorized  by  the  statute 
of  Amendments  and  Jeofails,  (ch.  7,  111*  Rev.  Stats.,  1945) 
and  particularly  rely  on  sees.  2,  4  and  6  of  that  act.  Section 
2  provides  that:   "After  judgment  rendered  in  any  cause  any 
defects  or  imperfeotlons  in  matter  of  form,  contained  in  the 
record,  pleadings,  process,  entries,  returns  or  other  pro- 
ceedings ***,  may  be  rectified  and  amended  by  the  court  in 
affirmance  of  the  judgment,  so  that  such  judgment  shall  not 
be  reversed  or  annulled,"  Section  4:   "All  returns  by  any 
sheriff  or  other  officer,  or  by  any  court  or  subordinate 
tribunal,  to  any  court,  may  be  amended  in  matter  of  form,  or 
according  to  the  truth  of  the  matter,  by  the  court  to  hich 
such  returns  shall  be  made,  in  its  discretion,  as  well  before 
as  after  Judgment."  And  section  6:   "Judgment  shall  not  be 
arrested  or  stayed  after  verdict,  nor  shall  any  Judgment  upon 
verdict  or  finding  by  the  court,  ***  or  upon  any  writ  of 
inquiry  of  damages  be  reversed,  impaired,  or  in  any  affected, 
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by  reason  of  any  of  the  following  Imperfections,  omisions, 
defects,  matters  or  things  in  the  process*  pleadings,  proceed- 
ings or  records  ##w.  Third-  For  any  imperfect  or  insufficient 
return  by  any  sheriff  or  other  officer." 

Counsel  for  defendant  contend  that  the  statute  Just 
quoted  from  allows  amendments  for  "defects  or  imperfections 
in  matter  of  form, "  and  that  the  amendment  of  the  return  was 
not  a  matter  of  form  but  of  substance  and  further  that  the 
trial  wourt  abused  its  discretion  in  amending  the  sheriff's 
return  and  thetjudgment  in  refusing  to  consider  the  equities 
and  Justice  of  the  matter  involved. 

We  think  the  court  had  Jurisdiction  to  allow  the  amend- 
ments to  the  sheriff's  return  and  to  the  Judgment  although 
more  than  30  flays  had  elapsed  after  the  entry  of  the  Judgment, 
but  we  think  the  court  abused  its  discretion  in  not  considering 
all  that  had  been  done  in  the  case.  It  appears  from  the 
verified  pleadings  of  the  defendants,  the  hotel  company  and 
the  management  company,  that  the  restaurant  at  El  South  Wabash 
avenue,  where  plaintiff  claimed  she  purchased  the  unwholesome 
food  which  caused  her  to  be  ill,  was  owned,  operated  and 
\  /  controlled  solely  by  the  hotel  company  and  that  the  management 
company  had  no  connection  with  the  conduct  ofvthat  restaurant 
but  was  engaged  in  managing  the  Allarton  Hotel,  located  at 
701  North  Michigan  avenue,  about  a  mile  distant  from  the 
restaurant.  Moreover,  the  officers  of  both  defendants  were 
alleged  to  be  the  same  persons;  the  summons  was  sent  by  the 
hotel  company  to  the  liability  insurance  company  and  counsel 
for  the  insurance  company  in  acknowledging  receipt  of  the 
summons  made  no  reference  to  the  fact  that  the  insuranoe 
company  did  not  cover  the  management  company, 

A  further  reason  why  we  think  the  court  abused  its 
discretion  is  that  when  plaintiff  brought  her  suit  she  filed 
a  written  demand  for  a  Jury  trial.  The  hotel  company  filed 
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it «  answer  and  some  time  afterward  counsel  for  plaintiff 
case  in  to  court  for  an  order  defaulting  the  management 
company  and  attempted  to  withdraw  its  demand  for  a  Jury- 
only  as  t©  the  management  company.  We  think  it  had  no  right 
to  do  this  without  notice  to  counsel  for  the  hotel  company 
and  that  the  management  company  in  this  proceeding  can  raise 
this  point  for  the  reason  that  the  failure  to  notify  defen- 
dant's counsel  that  plaintiff  was  going  to  waive  a  jury  as  to 
the  management  company,  would  result  in  mulcting  the  manage- 
ment company  out  of  $7,500  without  a  hearing  as  it  now  appears. 

There  is  another  reason  why  the  Judgment  cannot  stand 
and  that  is  that  the  Judgment  entered  against  the  management 
company  stood  for  many  months,  of  which  defendant  had  no 
notice,  and  it  was  a  nullity  for  the  reason  that  it  showed 
service  of  process  on  the  management  company  July  6,  the  day 
before  the  suit  was  brought.  And  when  afterwards  the  court 
permitted  the  return  to  be  corrected  we  think  this,  in  effect, 
set  aside  the  default  and  the  management  company  should  have 
been  given  leave  to  defend,  Qdel3.  v.  Levy.  307  111.  277; 
Dahlln  v.  The  Maytag  0O..238  111,  App.  85;  Brown  v.  Smith. 
24  111.  197;  Wende  v.  Chicago  City  Ry.  Co..  271  111.  437; 
Pennsylvania  Pas.  Go.  v.  Thompson,  123  Ga.  240,  In  the  case 
last  cited,  the  Supreme  court  of  Georgia  held  that  in  the 
absence  of  a  legal  return  of  service,  the  court  was  without 
Jurisdiction  to  enter  a  Judgment  by  default,  but  on  the  oral 
argument,  counsel  for  plaintiff  said  that  the  holding  in  that 
ease  had  been  overruled  in  Love  v,  Nat,  Liberty  Ine.  Co..  157 
Ga,  259,  which  latter  case  was  followed  by  the  Appellate  court 
of  Georgia  in  Hayes  v,  Amer,  Bankers  Ins,  Co.,  167  8.  E,  731. 
The  facts  in  the  Thompson  and  Love  oases  are  not  at  all  similar. 
We  think  the  Thompson  case  was  not  overruled  as  counsel  contend 
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but  the  law  as  announced  in  the  Love  case  was  based  on  the 
statute  which  had  been  enacted  after  the  opinion  in  the 
Thompson  case. 

The  Judgment  of  the  Circuit  court  of  Cook  county 
is  reversed  and  the  mat  er  remanded  to  permit  the  management 
company  to  file  its  answer  so  that  the  case  may  be  tried. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS, 

Matchett,  J.,  concurs. 

Niemeyer,  J»,  specially  concurring, 

I  agree  with  the  result  but  not  in  all  that  is  said. 
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Appellee, 
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ALBERT  C.  BUEHLER, 

Appellant, 

PRESIDING 
MR,2JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT, 

This  appeal  by  Albert  C,  Buehler  seeks  to  reverse  an 
order  which  increased  the  alimony  of  his  former  wife,  Goldie 
Buehler,  fro©  ^225  to  $500  a  month,  Goldie  Buehler  will 
hereinafter  be  referred  to  as  plaintiff  and  Albert  C,  Buehler 
as  defendant* 

On  October  20,  19 37  plaintiff  was  panted  a  decree  of 
divorce  from  defendant  on  the  ground  of  extreme  and  repeated 
cruelty.  The  decree  allowed  her  $lf|  a  month  alimony  and  an 
additional  $75   a  month  for  each  of  the  two  children  of  the 
parties  whose  custody  was  awarded  to  her.  The  custody  of  the 
other  two  children  was  awarded  to  the  defendant.  On  plain- 
tiff's appeal  from  that  decree  we  increased  her  allowance  of 
alimony  to  $300  a  month,  (Buehler  v,  Buehler,  30 5  111.  App, 
609,)  Defendant  petitioned  for  and  was  allowed  an  appeal  to 
the  Supreme  court  which  reversed  our  judgment  and  affirmed 
the  decree  as  entered  by  the  trial  court  (Buehler  v.  Buehler f 
373  EO*  626), 

On  September  23,  1941  defendant  filed  a  petition  for  a 
reduction  of  the  support  money  payable  to  plaintiff  under  the 
original  decree.  He  asked  in  said  petition  that  plaintiff lL 
allowance  of  $175  a  month  be  reduced  and  that  he  be  relieved 
from  paying  her  fff%   a  month  for  the  support  of  Albert  Buehler, 
Jr,,  who  was  then  attending  Dartmouth  College  at  his  father '5 
expense.  Plaintiff  filed  an  answer  to  said  petition  denying 
that  defendant  was  entitled  to  the  relief  sought  and  she  also 
filed  a  cross-petition  for  an  increase  in  her  alimony.  The 
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trlal  court  entered  an  order  on  April  23,  1942  increasing 
plaintiff's  alimony  from  $175  to  $225  a  month  and  relieving 
defendant  of  the  payment  t©  plaintiff  of  075  a  month  for  the 
support  of  Jilbert,  Jr.  In  that  proceeding  the  order  of  the 
trial  court  increasing  plaintiff's  alimony  $50  a  month  was 
predicated  primarily  on  the  fact  that  defendants  net  income 
for  1941  was  about  $3,000  more  than  his  net  income  for  1937, 
when  the  decree  of  divorce  was  entered.  Upon  defendant's 
appeal  from  the  order  increasing  plaintiff's  alimony  to  $225 
a  month  said  order  was  affirmed  (Buehler  V.  Buehler j  318  111. 
App.  641,  Abst. ).  Prior  to  the  instant  appeal  and  in  addition 
to  the  last  mentioned  appeal  defendant  has  perfected  five 
other  appeals  since  the  entry  of  the  decree  of  divorce  from 
orders  entered  by  the  trial  court  in  favor  of  plaintiff.  Four 
of  these  appeals  were  from  orders  of  the  trial  court  allowing 
plaintiff  attorneys'  fees  and  the  fifth  from  an  order  which 
construed  portions  ©f  the  original  decree  in  plaintiff's  favor. 
This  latter  order  was  entered  as  the  result  of  a  supplemental 
proceeding  instituted  by  the  filing  ©f  a  petition  by  defendant 
seeking  a  construction  favorable  to  him  of  certain  provisions 
of  the  original  deeree  of  divorce  relating  t©  a  parcel  of  real 
estate  and  the  building  thereon  which  had  been  theretofore 
occupied  by  the  parties  as  their  dwelling.  These  five  appeals 
were  determined  by  this  court  adverse3.y  to  defendant. 

Plaintiff  instituted  the  instant  supplemental  proceeding 
on  lay  3,  1944  by  filing  a  petition  for  an  increase  in  alimony 
and  presenting  same  to  the  Honorable  U.  s.  Schwartz  after  timely 
notice  to  the  attorneys  who  had  represented  defendant  in  four 
or  five  of  the  preceding  supplemental  proceedings  and  in  his 
appeals  from  the  orders  entered  therein.  Plaintiff's  petition 
recited  that  she  was  no  longer  receiving  any  money  from  defend- 
ant for  the  support  of  Barbara  Buehler  or  Albert  C,  Buehler, 
Jr.,  whose  custody  had  been  awarded  to  herj  that  Barbara  had 


£XJti: 

*  nl     ♦•, 

- 

■ 

xejije 

010 

- 
■ 

am 


-3- 

attained  her  majority  and  was  married  and  Albert,  Jr.,  was 
in  the  United  States  military  service;  that  in  I937  she  was 
awarded  $175  a  month  alimony  by  the  decree  of  divorce  when 
defendant's  income  was  about  C>13>500  a  year,  from  which  it 
was  necessary  for  him  to  deduct  certain  business  expenses; 
that  on  April  23,  I942  her  permanent  alimony  was  increased 
to  %22$  a  month  and  that  at  that  time  his  income  was  about 
$16,500  a  year  less  certain  necessary  business  expenses  which 
were  approximately  the  same  as  when  the  decree  of  divorce  was 
entered.  Her  petition  then  alleged  that  "defendant's  present 
income  is  in  excess  of  ***  $30,000  ***  per  year  and  that  the 
defendant  is  well  able  to  pay  to  the  plaintiff  a  larger  sum 
of  money  than  that  now  being  paid  her;  that  by  reason  of  the 
higher  cost  of  living,  the  plaintiff's  present  award  of  •»• 
$225  **#  per  month  allows  her  fewer  necessities  and  conveniences 
than  she  was  able  to  obtain  even  when  the  award  was  $175  *** 
per  month."  Her  petition  concluded  with  the  prayer  that  her 
alimony  should  be  increased  to  not  less  than  4;6oo  a  month. 

On  ray  3,  1944  Judge  Schwartz  ordered  defendant  to  answer 
plaintiff's  petition  within  ten  days.  On  May  18,  1944  defendant 
appeared  specially  and  filed  a  "Motion  and  Petition"  which 
challenged  the  right  of  Judge  Schwartz  to  assume  and  retain 
jurisdiction  to  hear  plaintiff's  petition  of  May  3,  1944  for  an 
increase  in  alimony  and  asked  that  the  order  entered  by  Judge 
Schwartz  on  May  3,  1944  be  vacated  and  set  aside. 

Said  petition  of  defendant  set  forth  a  general  order 
entered  by  the  Executive  Committee  of  the  Superior  Court  of 
Cook  County  on  July  6,  1943,  the  pertinent  portions  of  which 
are  as  follows: 

"IT  IS  FURTHER  ORDERED  that  all  motions,  subsequent  to 
final  decree  in  even-numbered  cases  filed  up  to  and  including 
Wednesday,  March  22,  A.  D.  1939,  and  in  cases  assigned  to 
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Divorce  Calendar  No.  1  from  ,/ednesday,  LJarch  22,  A.  J.  1939a 
shall  be  heard  by  the  Judge  calling  Divorce  Calendar  Mo,  1 
[Judge  John  A,  Sbarboro], 

"IT  IS  FURTHER  ORDERED  that  no  Judge,  other  than  one 
regularly  assigned  to  hear  divorce,  separate  maintenance, 
annulment  and  cases  of  a  kindred  nature,  shall  hear  any  of 
such  cases  except  on  special  assignment  of  such  cases  by  the 
Head  of  the  Chancery  Division," 

Defendant's  petition  then  alleged  in  substance  that 

a  final  decree  of  divorce  was  granted  to  Goldie  Buehler  in 

an  even-numbered  case;  that  by  virtue  of  the  foregoing  order 

of  the  Executive  Committee  "all  motions  subsequent  to  final 

decree  in  even-numbered  cases  are  assigned  to  divorce  calendar 

number  1  and  to  be  heard  by  the  Judge  calling  divorce  calendar 

number  1";  that  said  order  was  in  full  force  and  effect  on 

May  3,  1944;  that  "by  virtue  of  another  order  of  the  Executive 

Committee  of  the  Superior  Court  of  Cook  County,  Illinois, 

entered  July  6,  1943,  the  Hon.  U*.  S*  Schwartz  was  assigned  to 

hear  chancery  cases  (other  than  divorce,  separate  maintenance, 

annulment  and  kindred  cases)  and  was  assigned  to  hear  chancery 

calendar  number  2";  that  Judge  .barboro,  having  been  assigned 

assigned 
to  "Divorce  Calendar  Ho.  1"  was  "regularly/to  hear  the  matter 

of  the  petition  for  increase  of  alimony  filed  by  plaintiff  on 

^ay  3*  1944#  and  no  other  judge  may,  under  the  rules  and 

orders  of  the  Superior  Court  of  Cook  County,  Illinois,  proceed 

to  act  upon  or  in  respect  to  said  matter";  that  plaintiff *s 

petition  of  May  3,  1944  for  increased  alimony  "has  never  been 

regularly  or  especially  assigned  to  the  Hon,  U.  3,  Schwartz"; 

and  that  "Hon.U.  S,  Schwartz  has  not  since  July  6,  1943,  been 

assigned  to  hear  divorce  calendar  number  1  and  since  the  same 

date  has  not  been  assigned  to  hear  divorce,  separate  maintenance, 

annulment  and  cases  of  a  kindred  nature," 

So  far  as  pertinent  to  defendants  challenge  of  the 
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jurisdiction  of  Judge  Schwartz  because  of  the  aforesaid 
general  order  of  the  Superior  court,  the  prayer  of  his  peti- 
tion was  that  "the  matter  of  plaintiff's  petition  of  May  3, 
1944,  asking  an  increase  of  alimony  be  transferred  to  the  head 
of  the  Chancery  Division  of  the  Superior  Court  of  Cook  County, 
Illinois,  for  assignment  to  divorce  calendar  number  1." 

Defendant's  petition  also  averred  certain  violations 
by  plaintiff  of  section  6  of  rule  60  of  the  Superior  court. 
These  alleged  violations  will  be  hereinafter  considered. 

Plaintiff  filed  an  answer  to  defendants  foregoing 
petition  in  which  she  alleged  in  substance  that  this  cause 
was  properly  assigned  to  Judge  Schwartz  and  that  he  had  Juris- 
diction of  same j  that  "on  or  about  September  of  1941,  defend- 
ant filed  a  petition  in  this  cause  for  reduction  of  alimony 
and  support  money  and  that  at  that  time,  this  cause  was 
assigned  by  the  then  head  of  the  chancery  division,  the 
Honorable  Peter  H.  Schwaba,  to  the  Honorable  Joseph  Sabath, 
then  hearing  Divorce  Calendar  No,  2";  that  Judge  Sabath  trans- 
ferred the  cause  "to  the  Executive  Committee  for  reassignment 
and  on  or  about  February  of  1942,  said  cause  was,  by  the 
Executive  Committee  of  the  Superior  court  through  its  head 
of  the  chancery  division,  assigned  to  the  calendar  of  the 
Honorable  John  C.  Lewe  who  was  then  hearing  Chancery  Calendar 
Ho,  2  which,  unless  specially  assigned,  did  not  include 
divorce,  separate  maintenance,  annulment  and  kindred  cases"; 
that  Judge  Lewe  "entered  several  orders  in  connection  with  the 
matter  then  pending  before  him"!  that  "in  June  of  1942  the 
Executive  Committee  of  the  Superior  court  assigned  Judge  Lewe 
to  hear  a  law  calendar  during  the  court  year  commencing 
September  1942  and  assigned  Judge  Schwartz  to  take  over 
Chancery  Calendar  Ho,  2  as  Judge  Lewe»s  successor";  that 
"Judge  Schwartz  is  still  assigned  to  hear  Chaneery  Calendar 
Ho,  2  and  that  therefore  tills  cause  is  properly  pending  before 
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him  having  theretofore  been  specially  assigned  to  said  calendar 

by  the  Executive  Committee";  that  it  was  necessary  and  proper 

for  plaintiff  to  present  her  petition  of  Kay  3>  1944  before 

Judge  Schwartz;  and  that  "the  action  of  the  Honorable  U.  S, 

Schwartz  in  entering  the  petition  of  May  3*  1944  is  and  was 

in  full  force  and  effect  and  is  binding  upon  the  respondent." 

On  May  23,  1944  Judge  Schwartz  entered  the  following 

order: 

"This  motion  coming  on  to  be  heard  upon  the  petition 
©f  defendant  filed  May  18,  1944  for  transfer  of  the  cause  to 
the  Executive  Committee  for  reassignment  by  the  head  of  the 
Chancery  Division,  and  the  plaintiff  having  filed  her  answer 
to  said  petition,  and  the  parties  being  represented  in  court 
by  their  counsel,  and  the  court  being  fully  advised  in  the 
premises, 

"IT  IS  ORDERED  that  said  petition  be  and  the  same  is 
hereby  denied,  and  *** 

"IT  IS  FURTHER  ORDERED  that  the  defendant  have  leave 
to  plead  to  the  petition  of  plaintiff  for  an  increase  in 
alimony  on  or  before  May  29,  1944,  and  the  cause  is  set  for 
hearing  on  June  16,  1944." 

On  May  24,  1944  the  following  order  was  entered  by 

Judge  Joseph  A,  Graber,  Head  of  the  Chancery  Division: 

"On  Motion  of  the  court 

"VjHEREAS-  defendant  has  presented  a  petition  and  argued 
to  the  effect  that  the  Hon.  D".  S.  Schwartz  lacks  jurisdiction 
to  hear  this  cause,  because  of  general  orders  of  this  courts 
and 

"WHEREAS,  the  Hon.  U.  S,  Schwartz  having  ruled  to  the 
contrary,  and  having  found  that  this  cause  is  specially 
assigned  to  Chancery  Calendar  No*  2,  to  which  Calendar  Judge 
Schwartz  has  been  assigned;  and 

"7/HEREAS,  it  is  thought  desirable  to  clear  up  any  doubt 
that  the  defendant  may  have  to  the  contrary: 

"IT  IS  msmnm   ORDERED  that  this  cause  be  and  it  is 
hereby  assigned  to  Chancery  CalendarHo.  2." 

On  May  26,  1944  defendant  presented  a  motion  to  Judge 

Graber  to  vacate  the  order  entered  by  him  on  May  24,  I944 

assigning  the  cause  to  "Chancery  Calendar  rro.  2".  Judge 

Graber  continued  this  motion  to  Way   29,  1944  and  it  was  again 

continued  to  May  31,  1Q44,  when  Judge  Schwartz,  hearing 

Judge  Graber* s  motions  because  of  the  letter's  absence  on 
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account  of  illness,  entered  the  following  order: 

M0n  Motion  of  Attorney  for  defendant  to  vacate  the 
order  entered  by  Judge  Graber  on  Hay  25  [24],  1944  assigning 
this  cause  to  Chancery  Calendar  No*  2; 

"IT  IS  HEREBY  ORDERED  that  said  motion  to  vacate  said 
order  of  Ilay  25  [24],  1944  be  and  the  same  is  hereby  denied." 

That  Judge  Schwartz  was  regularly  assigned  to  hear 
Judge  Graber' s  motions  on  May  31,  1944  is  not  questioned. 

Defendant  first  contends  that  "the  filing  of  peti- 
tioner's petition  of  May  3,  1944  constituted  the  beginning 
of  a  new  suit"  and  that  "service  of  process  on  a  respondent 
named  in  a  petition  filed  by  one  party  subsequent  to  a  final 
decree  for  divorce  is  essential  for  the  purpose  of  acquiring 
jurisdiction  over  the  person  of  the  respondent." 

A  similar  contention  was  made  in  the  last  preceding 

appeal  by  defendant  from  an  order  entered  by  Judge  Schwartz 

allowing  plaintiff  attorneys'  fees.  In  our  opinion  filed 

on  that  appeal  (321  111.  App.  630,  Abst. )  we  said: 

"The  first  contention  is  predicated  on  rule  60, 
section  6  of  the  Superior  court,  which  reads:   'All 
applications  to  change  or  modify  a  final  order  or  decree 
concerning  alimony  or  the  custody  of  children  shall  be  by 
petition  in  writing  verified  by  affidavit.  Upon  the  filing 
and  presentation  thereof  in  satisfactory  form  the  Court 
shall  enter  a  rule  on  the  respondent  to  plead,  by  a  short 
day  to  be  fixed  by  the  Court,  after  service  upon  him  of  the 
rule  and  of  a  copy  of  the  petition.  Issues  joined  on  such 
petition  shall  be  heard  at  such  time  as  the  Court  may  order. 
The  Court  on  motion  of  either  party  or  on  its  own  motion, 
may,  in  its  discretion,  refer  the  matter  to  a  faster  in 
Chancery  as  in  other  cases.1  It  is  urged  that  serving  notice 
of  the  filing  of  the  petition  on  the  attorneys  ?fh©  represented 
the  respondent  during  the  pendency  of  the  divorce  suit  or 
other  proceedings  is  not  a  sufficient  compliance  with  the 
requirements  of  rule  60  j  that  the  relationship  between  a 
litigant  and  his  attorney  ceases  upon  the  termination  of  the 
suit,  and  the  filing  of  a  petition  constitutes  the  beginning 
of  a  new  suit.  Druee  vf  Druce,  313  111.  App,  I69,  Jackson 
v.  Jackson,  294  111.  App*  50&,  and  Pes  Ghatelets  v.  Pes 
ChateletsT  292  111.  App.  357,  are  cited  in  support  of  these 
contentions.  The  j&ujge  case  does  not  pass  upon  the  question 
under  consideration  and  is  no  authority  for  the  contention 
made,  la  the  Jackson  and  Pes  Cha tele ts,  cases  the  only  questions 
involved  were  whether  a  petitionfiled  after  divorce  decree 
had  been  entered,  to  enforce  payment  of  alimony  or  to  modify  an 
order  affecting  the  custody  of  the  children,  is  a  suit  or  pro- 
ceeding within  the  meaning  of  the  statute  relating  to  changes 
of  venue  (111.  Rev.  Stat.  1937#  ch.  146,  par.  1).  We  know  of 
no  case  which  holds  that  an  application  for  solicitors*  fees 
and  expenses  growing  out  of  litigated  divorce  proceedings, 
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constitutes  a  new  suit,  and  counsel  cite  none.  It  is  a 
common  form  of  procedure  approved  for  decades,  and  so 
far  as  we  know  it  has  never  been  "before  questioned," 

Our  holding  in  that  case  applies  with  equal  force  to 
the  facts  and  circumstances  surrounding  plaintiff's  appli- 
cation for  an  increase  in  alimony  in  the  instant  ease* 
Defendant  cites  numerous  cases  under  his  "Points  and 
Authorities"  in  support  of  his  instant  contention  but  in  the 
"Argument" in  his  brief  reference  is  made  to  only  two  of  them  - 
Cumsaer  v.  Cummer,  283  111*  App,  220,  and  Feldott  v,  JFeatherstonef 
290  111,  48jj>,  -  without  even  attempting  to  show  what  either  of 
those  cases  hold,  2he  facts  in  those  cases  do  not  even  remotely 
resemble  the  facts  herein  and  since  they  do  not  support  defend- 
ant »s  contention,  it  would  serve  no  useful  purpose  to  discuss 
them.  Furthermore,  having  ultimately  filed  his  answer  to 
plaintiff's  petition  for  increased  alimony  and  joined  issue  on 
same,  defendant  waived  the  requirements  of  section  6  of  rulo  60, 
It  should  also  be  stated  that  supplemental  proceedings  or 
appeals  from  orders  entered  therein  have  been  almost  constantly 
before  the  courts  since  the  entry  of  the  final  decree  of 
divorce  in  1937  &n<a  in  all  of  such  proceedings,  except  one, 
instituted  by  plaintiff,  notice  has  been  served  on  defendant's 
attorneys  which  he  recognized  as  adequate  service  upon  him  by 
thereafter  filing  his  answer  and  strenuously  contesting  plain- 
tiff's right  to  the  relief  sought  in  each  instance.  The  excep- 
tion noted  was  in  the  proceeding  in  which  the  order  was  entered 
from  which  the  last  preceding  appeal  was  taken.  As  has  been 
seen,  in  that  proceeding  defendant  also  invoked  section  6  of 
rule  60  and  we  determined  a  similar  contention  based  on  said 
rule  adversely  to  him.   In  addition,  although  defendant »s 
petition  to  vacate  the  order  of  May  3*  194*  did  allege  that 
the  filing  of  plaintiff's  petition  constituted  the  institution 
of  a  new  suit  and  that  the  failure  to  serve  him  personally  with 
the  rule  upon  him  to  answer  and  a  copy  of  said  petition  con— 
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stitutod  a  violation  of  section  6  of  rule  60  of  the  Superior 

court,  an  examination  of  the  record  discloses  that  plain- 
tiff's alleged  violation  §f  said  rule  wa3  at  no  time  called 
to  the  attention  of  the  trial  judge  and  was  not  presented 
to  him  for  determination, 

Shis  brings  us  to  the  consideration  of  defendant's 
challenge  of  the  right  of  Judge  Schwartz  t©  assume  and 
retain  jurisdiction  of  plaintiff's  petition  for  an  increase 
in  alimony. 

Defendant  asserts  that  under  the  provisions  of  the 
foregoing  order  of  the  Executive  Committee  of  the  Superior 
court  Judge  Schwartz  had  no  right  to  assume  and  retain 
jurisdiction  of  plaintiff's  petition  for  an  increase  in 
alimony*  that  said  petition  should  properly  have  been 
presented  to  Judge  Sbarboro,  that  the  only  matter  reassignjd 
from  Judge  3  a  bath  to  Judge  Lewe  on  T£arch  11,  1942  by  Judge 
Schwaba,  then  head  of  the  chancery  division,  was  the 
petition  and  cross  petition  at  that  time  pending  before 
Judge  Sabath  and  that  Judge  Graber's  order  of  Hay  24,  1944 
assigning  the  cause  to  Judge  Schwartz's  chancery  calendar 
No,  2  was  a  nullity.  Plaintiff's  position  in  this  regard 
is  that  "the  judge  who  was  assigned  to  hear  chancery  calendar 
Ho,  2  was  the  proper  judge  to  hear  the  petition,"  that  "that 
calendar  was  assigned  to  Judge  Schwartz"  and  that  the  special 
assignment  by  Judge  Graber  of  said  petition  to  Judge  Jchwartz 
for  hearing  removed  any  possible  doubt  as  to  the  latter 's 
jurisdiction. 

We  deem  it  unnecessary  to  decide  whether  plaintiff's 
petition  for  increased  alimony  should  have  been  presented  to 

Judge  Schwartz  or  to  Judge  Sbarboro  because,  if  there  was 
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any  impropriety  or  irregularity  in  Judge  Schwartz »s  initial 
assumption  of  jurisdiction,  same  was  cured  by  the  special 
assignment  of  the  matter  to  Judge  Schwartz  by  Judge  Graber, 
head  of  the  chancery  division. 

But  defendant  insists  that  Judge  Graber «s  order  of 
Hay  24,  1944  assigning  the  case  specially  to  Judge  Schwarts 
was  a  nullity  (1)  because  plaintiff »s  petition  should  have 
been  presented  to  Judge  Sbarboro  in  accordance  with  the 
provisions  of  the  general  order  of  the  Executive  Committee  of 
the  Superior  court  and  (2)  because  "the  order  was  entered 
without  any  notice  to  respondent,  Albert  C.  Buehler." 

As  has  been  seen,  the  same  General  Order  of  the  Executive 
Committee  upon  which  defendant  relies  to  sustain  the  first  of 
his  foregoing  contentions  specifically  provides  that  no  Judge 
other  than  those  regularly  assigned  "to  hear  divorce,  separate 
maintenance,  annulment  and  cases  of  a  kindred  nature"  shall 
hear  any  of  such  cases  "except  on  special  assignment  of  such 
cases  by  the  Head  of  the  Chancery  Divi^on^"  ( Italics  ours, ) 
This  matter  was  specially  assigned  to  Judge  Schwartz  by  Judge 
Graber,  the  head  of  the  chancery  division,  and  such  assignment 
removed  any  doubt  of  the  jurisdiction  of  Judge  Schwartz, 

Defendant's  contention  that  Judge  Graber' s  order  was 
entered  without  notice  to  him  is  completely  refuted  by  the 
record*  When  Judge  Schwartz  instructed  plaintiff's  attorney 
t©  request  Judge  Graber  to  enter  the  order  in  question,  Mr, 
Overmyer,  one  of  defendant's  attorneys,  was  present.  It  is 
undisputed  on  the  record  that  at  that  time  Mr,  iJay,  plain- 
tiff's attorney,  asked  Mr,  Overmyer  to  go  with  him  before 
Judge  Graber,  that  I&-,  Overmyer  said  he  would  not  go  and  that 
plaintiff's  attorney  "went  alone  and  the  order  was  entered," 
Defendant's  attorney  had  personal  notice  that  the  matter  was 
to  be  presented  to  Judge  Graber  and  he  refused  to  appear • 
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on May  29,  1944  defendant  filed  an  answer  to  plain- 
tiff^ petition  for  increased  alimony,  in  which  he  alleged 
in  substance  that  said  petition  failed  to  state  a  cause  of 
action  and  that  she  was  not  entitled  to  the  relief  sought. 

V*e  will  now  consider  on  its  merits  plaintiff's  claim 
for  increased  alimony.  The  pertinent  portions  of  the  order 
of  July  1,  1944,  from  which  this  appeal  was  taken  are  as 
follows : 

"That  under  a  previous  order_of  this  court, entered 
■ 

month© 


on  or  about  the  23rd  day  of  April,  1942,  the  Petitioner's 
alimony  was  increased  from  «*»  $175  ***  to  Q225  ***  per 


"That  after  the  date  said  last  order  was  entered  the 
income  tax  laws  of  the  United  States  of  America  have  been 
amended  so  as  to  permit  a  person  paying  alimony  to  deduct 
the  amount  so  paid  as  a  deductible  expense,  and  the  person 
receiving  the  alimony  is  required  to  pay  an  income  tax  on 
the  alimony  so  received;  as  a  result  thereof,  the  Respondent, 
Albert  C.  Buehler,  has  gained  an  advantage,  and  the  Petition- 
er, Goldie  Buehler,  has  suffered  a  disadvantage. 


"That  the  Petitioner,  Goldie  Buehler !s  needs  have 
■eason  of  the  higher  cost  of 
amended  income  tax  law.  and  that 


Lncreased,  especially  by  reason  of  the  higher. cost  of 
Living  and  because,  of  the  am- 
l%£   income  tax  on  her 
F**  $500  **#  per  year. 


;  ana  because,  or  zae   amended  income  tax  law,  ana  t 
jcome  tax  on  her  present  alimony  is  approximately 


"That  Defendant's  pecuniary  capacity  to  pay,  as  adduced 
by  the  evidence,  has  substantially  improved  as  compared  to 
the  time  the  last  order  for  an  increase  in  alimony  was 
entered,  said  improvement  being  at  the  least  ***  $13-800  *** 
per  year,  and  in  all  probability-  including  indirect  earnings 
very  substantially  in  excess  thereof. 

"IT  IS  THEREFORE  ORDERED,  ADJUDGED  AND  DECREED: 

i  *-•  /-H§)  ..IPte*..*11©  decretal  order  heretofore  entered  on 
1  April  23rd,  1942  be  and  hereby  is  modified  so  that  the 
award  of  permanent  alimony  to  the  Plaintiff  be  and  the  same 
is  hereby  increased  from  Ihe  sum  of  ***  $225  ***  per  month  to 
;  *4s*  jjStfcG  **»  per  month,  and  that  the  said  permanent  alimony 
y   be  hereafter  paid  to  the  Plaintiff  by  the  Defendant  at  the 
rat©  of  •**  $250  ***  on  the  1st  and  15th  days  of  each  and 
every  month. 

"(B)  That  the  Defendant  pay  to  the  Plaintiff  within 
twenty  days  herefrom,  the  sum  of  ***   $550  ***  as  and  for 
additional  alimony,  from  Hay  3rd,  1944  to  and  including  June 
30th,  1944." 

The  only  witnesses  who  testified  in  this  matter  were 

plaintiff  and  defendant.  Goldie 'Buehler 's  testimony,  so  far 

as  material,  was  that  she  was  receiving  $225  a  month  alimony 

from  defendant  at  the  time  of  the  hearing;  that  she  had  no 

additional  income;  that  on  April  23,  1942  her  alimony  was 

increased  from  $175  to  $225  a  month;  that  at  the  time  of 
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such  increase  she  was  not  required  to  pay  any  income  tax  on 
her  alimony  but  that  sometime  thereafter  she  was  required  to 
pay  an  income  tax  on  same;  that  her  estimated  income  tax  for 
1944  on  the  basis  of  her  $225  a  month  alimony  was  approxi- 
mately $500;  that  she  used  her  alimony  solely  for  her  own 
living  expenses;  that  she  "can't  buy  the  same  things  as  she 
could"  when  her  alimony  was  $175  a  month;  that  she  lived  with 
her  mother  and  father;  that  she  and  her  mother  "do  all  of  the 
housework  **-«■  all  of  the  cleaning  and  washing  and  ironing  and 
windows  and  anything  and  everything  around  the  house";  and 
that  the  title  to  the  property  where  she  lived  was  "still  as 
it  was  in  1941  **#  in  my  mother* s  and  my  father's  and  my  name*" 
Albert  C.  Buehler  testified  in  substance  at  the  hearing 
in  June  1944  that  in  July  1942  he  married  iTern  Davis  who  had 
been  his  secretary  in  1932;  that  for  several  years  prior  to  his 
remarriage  he  lived  in  a  seven-room  house  in  Barrlngton,  Illi- 
nois; that  after  his  remarriage  his  family  consisted  of  his 
present  wife,  his  youngest  daughter  Rose  Marie  and  his  oldest 
son  Carl  until  the  latter  entered  the  United  States  military 
service  in  May  1944;  that  in  January  1944  his  present  wife  pur- 
chased the  Harrington  property  which  Included  the  home  and 
approximately  six  acres  of  land,  making  a  cash  payment  ©f  $6,000 
with  her  own  funds,  the  balance  of  the  purchase  price  to  be 
paid  in  monthly  installments  on  a  mortgage;  that  he  was  "paying 
no  part  of  it  except  through  the  household  money  he  gave  her 
for  maintaining  the  home  •••  she  makes  a  payment  of  -3137  •  50  a 
month";  that  also  in  January  1944  his  son  Carl,  who  was  then  24 
years  old  and  being  paid  a  salary  of  $10,000  a  year  by  the 
Victor  Adding  Machine  Company,  purchased  the  adjoining  six 
acres  of  land;  that  "in  I943  my  household  expenses  were  $4600 
a  year,  I  either  paid  myself  or  gave  Mrs,  Buehler  to  pay";  that 
such  expenses  included  rent  of  $2400  a  year  and  $900  a  year  for 
a  maid;  that  it  was  hard  for  him  to  say  what  items  of  living 
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expenses  were  included  In  the  balance  of  $1300  left  after  the 
rent  and  the  maid  were  paid  out  of  the  $4600;  that  "some  cash 
was  given  to  ;Irs.  Buehler  **•*  maybe  it  was  a  grocery  bill  or 
something  I  brought  home  or  a  bill  at  Field's  or  Car sons  or 
other  expenses  of  the  family  ***  I  do  not  know  the  details"; 
that  his  pro  sent  wife  had  a  bank  account  and  he  gave  her  money 
but  he  did  not  know  how  much  he  gave  her  during  any  month 
during  1943  or  1944  or  during  either  of  those  years;  that  out 
of  whatever  money  he  gave  her  she  paid  "the  same  type  of  bills 
I  was  paying";  that  he  did  not  know  v/hat  the  heating  bill  was 
for  1943  but  that  it  v;as  not  included  in  the  $4600  household 
expenses  and  neither  was  the  V950  he  paid  for  sending  his 
daughter  uose  Llarie  to  Elgin  Academy  nor  purchases  made  by 
him,  which  were  paid  for  by  the  Victor  Adding  liachine  Company 
and  charged  to  his  personal  account. 

He  further  testified  that  he  estimated  his  household 
expenses  for  1944  at  $4400  (this  did  not  include  rent  but  it 
did  include  the  monthly  payments  of  $137* 50  on  the  mortgage 
on  the  home);  that  he  was  privileged  to  use  any  of  the  18  cars 
that  belonged  to  the  Victor  Adding  liachine  Company  without 
expense  to  him  but  that  he  usually  used  a  Cadillac  or  a 
Chevrolet;  that  he  owned  a  Plymouth  car  for  the  use  of  his 
family  upon  v/hich  he  had  to  pay  the  insurance,  operating  ex- 
penses and  upkeep;  that  he  owned  two  horses  and  be leased  to 
the  Chicago  A.thletic  Association  and  the  Barrington  Hills 
Country  Club;  that  he  had  charge  accounts  for  himself  and 
family  at  ;*ar shall  Field  and  Company,  Carson  Pirie  Scott  and 
Company,  Von  Lengerke  ft  Antoine,  Mandel  Brothers,  Chas.  A* 
Stevens  and  Company,  Best  and  Company  and  Spees  in  Elgin;  and 
that  he  did  not  even  know  what  he  save  his  wife  for  household 
expenses  in  liay  1944,  the  month  before  he  testified. 

He  further  testified  that  he  was  "Chairman  of  the  Board" 
of  the  Victor  Adding  Machine  Company  at  a  salary  of  $2^00  a 
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month  or  $30,000  a  year  and  that  he  was  a  director  of  Buehler 
Brothers;  that  he  owned  directly  or  indirectly  20  or  22%  of 
the  stock  of  each  of  those  companies,  which  were  family  owned 
corporations  -  he  and  his  three  brothers  and  his  mother  owning 
more  than  90%  of  the  stock;  that  prior  to  the  entry  of  the 
divorce  decree  both  companies  paid  dividends  but  thereafter 
they  ceased  to  do  so;  that  the  Victor  Adding  Machine  Company 
had  accumulated  a  cash  surplus  of  $400,000;  made  a  profit  ©f 
$150,000  after  taxes  in  I943  and  would  make  a  profit  of  approxi- 
mately $175,000  after  taxes  in  1944;  that  Buehler  Brothers  profit 
after  taxes  in  1943  was  about  $63,000  but  that  he  thought  it 
would  make  only  a  nominal  profit  in  1944;  that  the  Victor  Adding 
Machine  Company  had  a  pension  fund  (Victor  Management  Fund)  and 
under  a  "formula"  said  company  deposited  in  such  fund  to  defend- 
ant's credit  three  and  one-half  dollars  for  every  dollar  he 
deposited  each  year;  that  in  I943  he  deposited  $1200  in  said 
pension  fund  and  the  Victor  Adding  liachine  Company  deposited 
therein  to  his  credit  three  and  one -half  times  that  amount  or 
$4200;  that  he  was  depositing  in  the  pension  fund  in  1944  $250 
a  month  or  $3,000  a  year  and  that  the  Victor  Adding  Machine 
Company  would  deposit  to  his  credit  that  year  three  and  one-half 
times  that  amount  or  $10,500;  that  since  April  23,  1942,  when 
plaintiff's  alimony  was  increased  to  $225  a  month  he  took  out 
additional  life  insurance  which  required  the  payment  of  $2400 
more  in  premiums  than  he  paid  in  1942;  that  plaintiff  was  not 
the  beneficiary  of  any  of  his  life  insurance;  that  he  estimated 
his  income  tax  for  1944  at  $9550  after  giving  himself  credit 
for  all  allowable  deductions,  including  $3600  in  alimony;  and 
that  this  $3600  comprised  the  $2700  a  year  alimony  which  plain- 
tiff was  then  receiving  and  $900  which  he  had  been  ordered  to 
pay  her  for  attorneys1  fees* 

The  law  applicable  to  plaintiff's  petition  for  increased 
alimony  is  clearly  enunciated  in  Smith  v.  Smithy  334-  111*  370* 
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where  the  court  said  at  p.  382: 
the 
"It  is^pettled  construction  of  section  18  [par,  19, 
chap.  40,  111,-  Rev.  Stat.  1945]  that  it  authorizes  the 
change  of  a  decree  for  alimony  based  only  upon  a  changed 
condition  or  betterment  of  property  qualifications  after 
the  decree  to  meet  additional  needs  of  one  entitled  to  ali- 
mony arising  after  the  decree.  Ihis  is  the  only  ground 
justifying  or  authorizing  a  readjustment  of  alimony  by 
supplemental  decree.  (Cole  v.  Cole,  142  111,  19$  Herriok 
v.  Herrick,  319  id.  14677" 

It  will  be  noted  that  the  trial  court  in  the  order 
appealed  from  considered  plaintiff's  additional  needs  and 
defendant's  increased  ability  to  contribute  to  such  needs 
only  from  April  23,  1942,  the  date  of  the  last  previous  order 
which  granted  plaintiff  an  increase  in  alimony  from  $175  to 
•<>225  a  month. 

It  clearly  appears  that  plaintiff's  needs  have  in- 
creased substantially  since  her  alimony  was  increased  fron 
$175'  to  $225  a  month  on  April  23,  1942,  According  to  her 
testimony  she  "can't  buy  the  same  things"  with  the  422$  a 
month  that  she  was  able  to  purchase  when  her  alimony  was  $175 
a  month.  It  is  a  matter  of  coition  knowledge  that  the  cost 
of  living  has  increased  greatly  since  April  23,  1942,  In 
addition  she  was  not  required  to  pay  income  taxes  on  her  ali- 
mony at  that  time.  Her  estimated  income  tax  for  1944  on  her 
I 
alimony  of  $225  a  month  or  ^270^  a  year  was  approximately 

v5oo. 

Defendant  contends  that  plaintiff's  obligation  to  pay 
income  taxes  on  her  alimony,  which  has  arisen  since  the  afore- 
said order  of  April  23,  1942  increasing  her  alimony  to  $225  a 
month,,  should  not  be  considered  in  the  nature  of  an  additional 
need  on  her  part  and  that  "the  Congress  intended  to  place  the 
burden  of  paying  federal  income  taxes  upon  the  person  receiving 
alimony* ■  A  similar  contention  was  made  in  Jacobs  v.  Jacobs^ 
328  111.  App.  133*  where  the  court  said  at  pp.  137,   140,  141 
and  142: 
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"!i?hen  the  divorce  decree  was  entered  in  1941,  alimony 
paid  by  defendant  to  plaintiff  could  not  be  deducted  from  the 
gross  income  of  the  defendant  in  determining  the  net  income 
tax  payable  by  the  defendant  under  the  provisions  of  the 
Internal  Revenue  Code,  nor  was  the  alimony  received  by  the 
plaintiff  subject  to  an  income  tax.  Under  the  provisions  of 
subsection  (k)  of  section  22  of  the  Internal  Revenue  Act, 
effective  October  21,  1942,  alimony  paid  by  the  defendant  in 
accordance  with  the  provisions  of  the  divorce  decree  was 
deductible  from  defendant's  gross  income  in  determining  his 
net  income  subject  to  income  taxj  and  the  alimony  received 
by  plaintiff  was  subject  to  an  Income  tax.  #** 

"Defendant's  next  contention  leads  us  to  a  consideration 
of  whether  the  court  can  modify  the  terms  of  a  divorce  decree 
on  the  ground  that  the  change  in  the  federal  income  tax  law  in 
1942  caused  a  material  change  in  the  financial  status  of  the 
plaintiff.  This  question  has  not  heretofore  been  determined 
in  Illinois.  On  oral  argument  before  this  court,  defendant's 
counseimaintained  that  the  court  was  precluded  from  adjusting 
plaintiff's  alimony,  on  the  theory  that  the  rights  of  the 
parties  v;ere  determined  and  fixed  by  the  divorce  decree  in  1941. 
He  also  urged,  for  the  same  reason,  that  an  increase  in  the 
husband's  Income  taxes  after  the  entry  of  the  decree  would  not 
warrant  a  reconsideration  by  the  chancellor,  of  the  alimony  paid 
by  the  husband,  in  the  event  he  should  petition  for  a  reduction. 
At  the  trial  of  the  case,  the  chancellor  indicated  that  the 
plaintiff  was  attempting  to  defeat  the  intent  of  congress  in 
amending  the  income  tax  law,  by  transferring  her  tax  burden  to 
the  defendant.  Plaintiff's  income  tax  expenditures,  it  seems 
to  us,  cannot  be  distinguished  from  any  other  of  her  necessary 
expenses,  such  as  those  for  food,  shelter,  and  clothing,  all 
being  equally  necessary  for  her  maintenance.  In  the  recent 
case  of  Kraunz  v.  ?'raunzj,  293  N.  Y.  1^2,  an  action  for  separation 
involving  a  change  In  the  financial  circumstances  due  to  the 
amendment  of  the  Internal  Revenue  Code,  sec.  22,  subd.  (k),  sub- 
stantially the  same  arguments  were  advanced  as  in  the  case  at 
bar.  At  page  1^6,  the  court  saids 

"'In  fixing  the  alimony  to  be  paid  by  a  defendant  under 
a  judgment  of  separation  presently  granted  the  court  would  cer- 
tainly take  into  account  the  income  and  other  taxes  which  the 
wife  and  husband  would  probably  be  compelled  to  pay.  Only  the 
balance  which  remains  after  such  payment  will  be  available  for 
the  support  or  enjoyment  of  either  husband  or  wife.  No  public 
policy  embodied  in  the  tax  statutes  is  thwarted  by  the  courts 
when  they  direct  a  defendant  in  a  matrimonial  action  to  pay  to 
his  wife  for  her  support  and  for  the  maintenance  of  his  children 
a  sum  commensurate  with  his  financial  ability  to  pay  and  suffi- 
cient to  furnish  proper  support  after  taxes  are  paid.  Justice 
requires  that  the  amount  of  alimony  should  be  measured  by  that 
standard  both  when  the  judgment  is  granted  and  ?;hen  application 
is  made  for  its  modification.'" 

The  only  case  cited  by  defendant  in  support  of  his  con- 
tention that  plaintiff's  obligation  to  pay  income  taxes  on  the 
alimony  received  by  her  should  not  be  considered  in  the  nature 
of  an  additional  need  on  her  part  is  Russell  v.  Russell,,  142 
Fed.  (2nd)  753.  There  the  court  said  at  p.  754; 

"It  is  apparent  that  the  purpose  of  the  Act  was  to  re- 
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lieve  a  divorced  husband  of  the  tax  on  alimony  and  to  impose 
it  on  the  wife.  It  is  not  the  function  of  a  court  of  equity 
to  readjust  the  tax  burden  in  a  way  not  intended  by  Congress 
simply  because  it  considers  it  more  equi table  for  the  husband 
to  bear  all  or  part  of  the  tax  burden.  Of  course,  any  de- 
crease in  the  wife's  net  income  because  of  taxes  or  any  other 
reason  which  brings  it  below  what  is  necessary  for  her  station 
in  life  may  be  considered  in  granting  an  increase.  But  that 
increase  must  be  based  upon  examination  of  the  needs  of  the 
wife  in  the  light  of  the  present  size  of  the  divorced  husband's 
income,  not  on  the  theory  of  equitable  tax  adjustment." 

It  will  be  noted  that  the  Russell  case  does  not  support 
defendant's  contention  but  holds  rather  that  "any  decrease  in 
the  wife's  net  income  because  of  taxes  or  any  other  reason 
which  brings  it  below  what  is  necessary  for  her  station  in 
life  may  be  considered  in  granting  an  increase." 

Plaintiff's  additional  needs  since  April  23,  1942,  when 
her  alimony  was  increased  from  $175'  to  $225  a  month,  having 
been  shown,  the  only  remaining  question  is  whether  there  lias 
been  a  betterment  in  defendant's  Income  sufficient  to  meet 
such  needs. 

hen  plaintiff  was  awarded  alimony  of  $StZ$  a  month  in 
April  1942,  defendant's  gross  income  -was  £16,500  a  year,   it 
that  time  he  was  not  permitted  under  the  law  to  use  the  alimony 
paid  by  him  as  a  deductible  item  in  computing  his  income  tax 
and  plaintiff  was  not  required  to  pay  income  taxes  on  her  ali- 
mony. In  1944  his  gross  income  was  $30,000  a  year.  He  was 
then  allowed  to  use  the  alimony  paid  by  him  as  a  deductible 
item  in  computing  his  income  tax  and  plaintiff  was  required  to 
pay  income  taxes  on  such  alimony  as  she  received.  Any  increase 
in  alimony  granted  her  in  1944  would  of  course  entail  the  pay- 
ment of  a  larger  income  tax  by  her  and  would  correspondingly 
afford  defendant  a  larger  deductible  alimony  item  in  computing 
his  income  tax* 

Defendant's  estimated  income  tax  was  $9550  on  his  $30,000 
gross  income  for  1944.  This  left  him  a  net  income  after  taxes 
for  that  year  of  $20,450.  He  presented  in  evidence  a  written 
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statement  prepared  by  him  on  which  he  set  forth  his  esti- 
mated expenses  for  1944  and  the  aggregate  of  said  expenses 
as  shown  on  such  statement  was  slightly  in  excess  of  his 
net  income* 

One  of  such  items  of  expense  is  a  $3000  "pension  fund" 
deposit.  The  Victor  Management  Fund,  according  to  defendant, 
is  a  pension  fund.  While  he  did  not  explain  in  detail  the 
operations  of  the  Victor  Ilanagement  Fund  or  who  might  become 
a  contributor  thereto,  he  did  testify  that  he  anticipated 
depositing  $3000  therein  in  1944  and  that  such  deposit  would 
be  implemented  by  a  deposit  to  his  credit  of  $10,^00  in  said 
fund  by  the  Victor  Adding  Machine  Company.  He  also  testified 
that  he  procured  a  loan  of  $12,000  from  the  Victor  Management 
Fund  some  time  prior  to  1944  and  it  may  be  reasonably  inferred 
from  the  evidence  that  he  was  not  required  to  pay  interest  on 
this  loan.  Defendant  furnished  only  meager  details  as  to  the 
manner  in  which  the  Victor  Management  Fund  operated  and  while 
the  Buehler-family-owned  corporation,  the  Victor  Adding  Machine 
Company,  may  have  created  it  as  a  pension  fund,  it  seems  also  to 
have  served  the  purpose  of  permitting  the  defendant  and  his 
brothers  to  siphon  out  of  the  Victor  Adding  Machine  Company  a 
goodly  portion  of  its  profits  without  declaring  dividends.  In 
so  far  as  the  evidence  discloses  it  was  a  matter  of  choice  and 
convenience  with  defendant  as  to  the  amount  of  his  deposit  in 
the  Victor  Management  Fund  each  year  and  the  amount  he  might 
borrow  from  such  fund  without  interest,  at  least  to  the  extent 
of  the  deposits  accumulated  therein  to  his  credit.  If  the 
anticipated  deposit  in  1944  of  $10,500  by  the  Victor  Adding 
Machine  Company  in  the  Victor  Management  Fund  to  implement  de- 
fendant's deposit  of  $3000  in  such  fund  does  n»t  represent 
income  it  bears  a  striking  resemblance  to  same.  In  any  event 
since  there  is  no  certainty  that  plaintiff  will  ever  receive 
any  benefit  from  the  said  $3000  "pension  fund"  deposit,  in  our 
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opinion  this  item  is  not  properly  chargeable  against  plain- 
tiff's right  to  increased  alimony. 

Included  in  defendant's  estimated  expenses  for  1944 
is  an  item  of  $3700  for  life  insurance  premiums,  which  ex- 
ceeded by  $2400  his  life  insurance  premiums  in  April  1942, 
when  plaintiff's  alimony  was  increased  to  $22?  a  month.  In- 
asmuch as  plaintiff  is  not  the  beneficiary  of  any  of  this  life 
insurance  it  seems  to  us  that  this  $2400  is  not  properly 
chargeable  against  her  right  to  an  increase  in  alimony. 

Defendant  listed  as  an  estimated  expense  the  purchase 
of  $1000  in  War  Bonds.  If  such  purchase  was  actually  made  it 
must  be  considered  as  an  investment  and  was  not  properly 
chargeable  against  plaintiff's  right  to  an  Increase  in  ali- 
mony. Defendant  also  listed  as  an  estimated  expense  a  con- 
tribution to  his  son  Carl  of  $300.  IThen  it  is  considered 
that  Carl  received  a  salary  of  $10,000  from  the  Victor  Adding 
Machine  Company  before  he  entered  the  service  and  was  receiving 
a  salary  from  said  company  after  he  entered  the  service,  surely 
this  $300  contribution  to  Carl  should  not  be  chargeable  against 
plaintiff's  right  to  an  increase  in  alimony. 

It  will  be  noted  that  defendant  spent  $1800  on  his  daugh- 
ter Barbara's  wedding  in  April  1944,  His  expenditure  in  this 
regard  represented  two-thirds  of  the  $2700  yearly  alimony  he 
was  then  paying  plaintiff.  It  was,  of  course,  fitting  and 
proper  that  he  give  his  daughter  a  rather  sumptuous  wedding  if 
he  could  afford  it  and  we  think  that  he  could  but  he  sought  to 
leave  the  impression  by  his  testimony  that  he  could  not.  Under 
the  circumstances  it  seems  to  us  that  the  entire  cost  of 
Barbara's  wedding  should  not  be  chargeable  against  plaintiff's 
right  to  an  increase  in  alimony. 

Considering  the  increase  in  defendant's  income  tax  since 
1941  and  assuming  even  that  the  cost  of  his  daughter's  wedding 
was  a  proper  and  necessary  expense  and  that  all  of  his  other 
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estimated  expenses  were  proper  and  necessary,  with  the  ex- 
ception of  the  aforesaid  $3000  "pension  fund"  deposit  at 
the  rate  of  $2^0  a  month,  $2400  for  life  insurance  premiums, 
$1000  for  investment  in  War  Bonds  and  the  $300  contribution 
to  his  son  Garl,  which  excepted  items  amount  in  the  aggregate 
to  v6700,  this  $6700  was  available  out  of  defendant's  net 
income  to  pay  plaintiff  such  reasonable  increase  in  alimony 
as  she  was  entitled  to.  It  must  also  be  remembered  that 
defendant  charged  as  a  necessary  expense  the  payment  of  03^00 
alimony  to  plaintiff  and  that  $900  of  this  amount  is  a  non- 
reoccurrinG  item* 

Vi  think  that  a  brief  discussion  of  defendant's  testi- 
mony as  to  his  household  expenses  will  serve  to  indicate  Ids 
reluctance  and  evasiveness  as  a  witness.  It  will  be  recalled 
that  he  testified  that  his  household  expenses  in  I943  before 
his  present  wife  purchased  the  home  were  $4600.  Then  after 
he  had  further  testified  that  this  $4600  included  $3300  for 
the  payment  of  rent  and  a  maid,  he  was  at  a  loss  to  explain 
how  all  his  other  household  expenses  could  have  been  paid  out 
of  the  balance  of  $1300*  When  he  realized  that  his  other 
household  expenses  could  not  possibly  have  been  paid  out  of 
this  $1300,  he  refused  or  at  least  stated  that  he  was  unable 
to  detail  the  household  expenses  that  were  included  in  the 
$1300.  He  said  that  he  gave  his  wife  money  to  run  the  home 
but  that  he  did  not  know  how  much  he  gave  her  and  that  he  did 
not  know  how  much  he,  himself,  spent  for  Ms  household  expen- 
ses. He  also  said  that  the  $4600  did  not  cover  purchases  made 
by  him  personally,  paid  for  by  the  Victor  Adding  ilach^ne 
Company  and  charged  to  his  account.  T.hen  pressed  fori  an 
answer  as  to  how  much  of  Ms  household  expenses  were; handled 
in  this  manner  he  said,  "I  can't  tell  you  ***  it  is  Very 
difficult  for  me  to  say  what  was  charged  to  the  household 
account  and  the  personal  account." 
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In  Ills  estimated  expenses  for  1944  defendant  included 
$4400  for  Ms  household  expenses  and  &£fe§  for  his  personal 
expenses.  According  to  his  testimony  the  $&£&8  listed  for 
his  personal  expenses  had  nothing  to  do  with  his  household 
expenses.  Therefore,  the  i^4400  must  have  included  the  in- 
stallment  payments  on  the  home,  real  estate  taxes,  heating 
and  electricity,  cleaning,  decorating  and  painting,  food, 
clothing  and  other  accessories  for  his  wife  and  his  daughter 
Rose  Marie,  laundry  and  cleaning  and  pressing,  purchases  on 
the  various  charge  accounts,  feeding  and  caring  for  the  two 
horses,  the  insurance  on  the  Plymouth  car  and  the  cost  of 
operation  and  upkeep  of  same  and  all  other  expenses  ordinarily 
incident  to  the  maintenance  of  the  family  home  and  property* 
Defendant  testified  that  the  money  he  gave  his  wife  for  house- 
hold expenses  included  the  amount  necessary  for  the  mortgage 
payments.  That  item  alone  amounted  to  $16^0  a  year,  t©  say 
nothing  of  the  real  estate  taxes  and  the  cost  of  heating. 

It  is  perfectly  obvious  that  ^4400  a  year  could  not 
possibly  cover  the  cost  of  the  aforesaid  items  end  it  is  a  fair 
inference  that  defendant  attempted  to  minimize  his  household 
expenses  for  the  purpose  of  showin0  that  he  was  living  on  a 
very  moderate  scale  for  a  man  of  his  wealth  and  income* 

Defendant  was  able,  as  befitted  his  station  in  life,  to 
send  his  daughters  to  private  academies  and  his  sons  to  college. 
He  maintained  his  club  memberships  and  numerous  charge  accounts 
in  exclusive  stores.  While  the  extent  of  his  purchases  on  the 
various  charge  accounts  does  not  appear,  he  did  testify  as  to 
some  purchases  made  on  such  accounts  and  it  is  reasonable  to 
assume  that  he  would  not  maintain  the  seven  charge  accounts 
heretofore  mentioned  unless  they  were  used  at  least  occasionally. 

The  evidence  discloses  that  he  and  his  present  wife  and 
his  children,  Carl  and  Rose  Marie,  have  lived  in  a  state  of 
comparative  luxury  that  comported  with  his  position  as  the 
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head  of  a  large  manufacturing  company  and  that  his  other  two 
children  have  fared  practically  as  well,  while  his  former 
wife,  the  mother  of  his  children,  has  been  compelled  to  live 
in  a  state  almost  bordering  on  penury,  especially  since  the 
burden  of  paying  income  taxes  on  her  alimony  has  been  imposed 
upon  her* 

Defendant  testified  that  he  owed  $20,000  on  a  note  to 
the  Buehler  Snpioyees  Security  Fund,  $12,000  on  a  note  to  the 
Victor  Management  Fund,  $6500  to  his  brother  H.  0.  Buehler, 
and  $3500  to  the  New  England  Mutual  Life  Insurance  Company 
on  a  policy  loan.  It  is  unnecessary  to  discuss  these  loans, 
since  defendant  claimed  no  expense  for  1944  In  connection  with 
any  of  them  except  interest  on  the  insurance  policy  loan  and 
that  item  was  included  in  his  estimated  expenses* 

The  Victor  Adding  Machine  Company  has  been  almost  ex- 
clusively engaged  in  the  manufacture  of  Norden  bomb  sights 
for  the  Army  Air  Corps  since  early  in  194-2  and  prior  to  that 
time  in  the  manufacture  of  other  defense  or  war  devices. 
According  to  defendant  he  did  not  know  when  he  testified 
whether  the  Victor  Adding  Machine  Company  would  continue  to 
be  engaged  after  the  war  in  the  manufacture  of  bomb  sights 
or  whether  it  would  be  necessary  to  reconvert  the  plant  for 
the  manufacture  of  adding  machines.  Buehler  Brothers  was 
engaged  in  the  meat  packing  business  and  it  also  derated  a1 
large  number  of  retail  stores* 

In  explaining  why  both  the  Victor  Adding  Machine  Company 
and  Buehler  Brothers  stopped  paying  dividends  after  1937  de- 
fendant testified  that  "we  have  not  paid  dividends"  and  "gener- 
ally speaking"  we  never  expect  to  pay  dividends,  "because  our 
policy  has  been  to  try  and  work  out  a  program  that  will  enable 
us  to  take  a  profit  on  a  term  account  basis  which  we  feel 
tax-wise  to  our  advantage  *#*■  we  needed  the  cash  in  the  busi- 
ness for  working  capital  *#*  we  felt  i(t  would  be  more  advanta- 
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geous  to  at  some  time  take  a  capital  gain,  where  you  have 
a  2%   tax  on  the  capital  account,  rather  than  pay  it  out  in 
dividends."  As  already  shown,  the  accumulated  cash  surplus 
of  the  Victor  Adding  Machine  Company  was  $400,000  but  it  does 
not  appear  what,  if  any,  cash  surplus  has  been  accumulated  by 
Buehler  Brothers.  Nor  does  it  appear  what  the  net  worth  of 
either  the  Victor  Adding  Hachine  Company  or  Buehler  Brothers 
was.  While  the  aforesaid  cash  surplus  may  not  be  presently 
expendable  toward  the  payment  of  alimony  to  plaintiff  it  has 
enriched  defendant  and  his  holdings  in  the  two  companies  show 
that  he  is,  to  say  the  least,  a  moderately  wealthy  man. 

Disregarding  entirely  all  the  evidence  in  the  record 
bearing  on  defendants  wealth  and  considering  only  the  evidence 
in  respect  to  his  ability  to  pay  plaintiff  sufficient  alimony 
to  meet  her  additional  needs  out  of  the  increase  in  his  income 
since  April  1942,  we  are  impelled  to  hold  that  the  trial  court 
was  warranted  in  awarding  plaintiff  a  reasonable  increase  in 
alimony.  Ue  think,  however,  that  the  increase  of  $275  a  month 
awarded  plaintiff  by  the  trial  court  was  somewhat  excessive 
and  that  under  all  the  facts  and  circumstances  in  evidence  an 
increase  of  $175  a  month  in  her  alimony  would  fairly  meet  her 
additional  needs.  This  would  amount  to  an  increase  of  $2100  a 
year.  In  the  high  income  tax  "brackets"  that  defendant's  gross 
income  of  $30,000  a  year  placed  him,  he  would  be  relieved  of 
a  substantial  portion,  possibly  about  one-half,  of  the  burden 
of  said  increase  by  reason  of  the  reduction  of  his  income 
tax  thereon  to  that  extent.  On  the  other  hand,  if  plain- 
tiff's income  tax  for  1944  would  amount  to  approximately  $500 
on  her  $2700  alimony,  as  she  testified,  it  would  undoubtedly 
amount  to  at  least  an  additional  $400  or  $500  by  reason  of  a 
$2100  increase  in  her  alimony*  Therefore,  in  reality  defendant 

would  only  be  burdened  with  the  payment  of  about  one-half  of 
plaintiff's  $2100  increase  in  alimony,  while  she  would  be  re- 
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quired  to  pay  approximately  $400  or  $500  income  tax  on  such 
increase.  There  can  be  no  question  of  defendant's  ability 
to  pay  plaintiff  an  increase  in  alimony  of  $175  a  month 
out  of  his  increased  income. 

As  we  have  pointed  out,  defendant  was  a  reluctant  and 
evasive  witness,  at  least  as  to  portions  of  his  testimony,  and 
the  trial  judge  found  that  his  testimony  was  unreliable  and 
untrustworthy.  The  chancellor  saw  and  heard  him  testify  and 
since  he  was  in  a  much  better  position  than  we  to  observe  his 
conduct  and  demeanor  as  a  witness  and  to  determine  his  credi- 
bility, wo  would  not  be  warranted  in  disturbing  his  finding 
in  this  regard. 

./e  cannot  permit  to  pass  unnoticed  the  groundless  attack 
made  in  defendant's  brief  on  Judge  Schwartz.  Although  defend- 
ant's counsel  seek  to  disavow  an  intention  to  assail  the  in- 
tegrity of  Judge  Schwartz,  by  stating  in  defendant's  brief, 
"Counsel  for  respondent  have  always  had,  and  still  have  faith 
in  Judge  Schwartz's  integrity,"  and  in  his  reply  brief,  "We 
repeat  that  we  have  faith  in  Judge  Schwartz' s  integrity,"  yet 
defendant's  brief  is  replete  with  unwarranted  charges,  which 
are  reaffirmed  in  his  reply  brief,  that  Judge  Schwartz  was 
strongly  prejudiced  against  the  defendant  "before  this  case  was 
tried,"  that  "he  was  determined  to  hear  this  case  personally" 
and  that  "he  had  predetermined  the  issues  before  any  evidence 
was  heard."  Counsel  even  go  so  far  as  to  make  the  following 
statement  in  defendant's  brief:  "The  fact  is  that  Goldie 
Buehler  chose  the  chancellor  she  thought  best  suited  her 
desires.  The  ability  of  a  litigant  to  choose  the  Judge  is 
an  old  evil  and  one  which  our  courts  have  sought  to  correct. 
The  judges  themselves  adopted  ruleg,  orders  and  practices 
providing  for  the  selection  of  judges  by  methods  intended  to 

make  obsolete  the  evil  whereby  litigants  choose  friendly 
judges.  Judge  Schwartz's  attitude  toward  Albert  C,  Buehler 
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oust  have  been  known  or  foreseen  by  Goldie  Buehler." 

Charges  of  a  similar  nature  were  made  against  Judge 
Schwartz  by  defendant's  attorneys  in  the  brief  filed  by  them 
in  his  behalf  in  the  last  preceding  appeal  from  an  order 
entered  by  Judge  Schwartz  and  yet  they  did  not  file  a  petition 
for  a  change  of  venue  from  him  in  the  instant  proceeding.  If 
defendant  or  his  attorneys  believed  that  Judge  Schwartz  was 
as  unfair  and  prejudiced  against  defendant  in  the  prior  pro- 
ceeding as  his  attorneys  maintained  that  he  was  on  the  previous 
appeal ,  they  would  not  have  hesitated  for  one  moment  to  file 
a  petition  for  a  change  of  venue  from  him  in  the  case  at  bar. 
But,  as  will  be  hereinafter  shown,  it  was  not  until  after  the 
chancellor  found  at  the  conclusion  of  the  evidence  that  "the 
defendant's  testimony  was  unreliable  and  untrustworthy"  and 
determined  the  issues  against  him  that  his  attorneys  must 
have  resolved  to  level  the  aforesaid  charges  against  him  on 
this  appeal*  That  defendant's  attorneys  did  not  believe  such 
charges  to  be  true  when  they  made  them  on  the  prior  appeal  is 
demonstrated  by  their  failure  to  ask  for  a  change  of  venue  in 
this  proceeding  and  that  the  foregoing  charges  made  on  this 
appeal  have  no  basis  in  truth  is  demonstrated  by  the  record  in 
this  case,  '.-hen  Judge  ichwartz  denied  defendant's  motion  to 
vacate  Judge  Graber's  order  of  L&y  24,  1944-  assigning  the  case 
to  him,  the  following,  among  other  statements  were  made  by 
court  and  counsel: 

"JUDGE  SCHWARTZ!  You  have  argued  this  question  of 
erroneous  assignment  of  this  case  to  Calendar  No,  2  of  the 
erroneous  hearing  of  the  case  by  me.  You  haven't  questioned 
my  fairness  or  want  of  prejudice  so  far  as  the  case  is  con- 
cerned, so  that  your  motion  is  just  a  very  technical  one, 
one  designed  to  lay  a  basis  for  the  ultimate  argument  that 
some  impropriety  in  the  course  of  the  trial  would  make  any 
order  that  I  might  enter  here  invalid, 

"MR.  PETIT  [Attorney  for  defendant]:  There  is  one 
thing  that  I  do  want  to  say  and  one  thing  that  I  do  want  to 
impress  on  your  Honor's  mind,  I  have  and  everybody  in  our 
office  has  a  very  sincere  respect  and  great  admiration  for 
your  Honor's  judgment,  I  am  not  making  these  motions  because 
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of  resentment  but  merely  because  of  the  fact  that  we  feel 
under  the  rules  that  this  matter  should  have  been  brought 
by  Mr.  May  before  Judge  obarboro  in  the  first  place 
following  the  rules  of  the  court, 

xjtflQQI  BGHfcMERSt  Why  is  it  material  whether  he 
hears  the  case  or  whether  I  hear  the  cage?  If  all  that 
you  say  about  my  judgment  is  true  or  only  half  tray, is 
it  material  whether  he  hears  the  case  or  I  hear  the  case? 
Is  there  any  material  error?  Is  there  any  error  that  it 
is  prejudicial  to  you  when  you  say  you  have  an  unpre- 
judiced judge?" 

The  conduct  of  defendant's  counsel  in  making  and 
repeating  unwarranted  charges  of  the  kind  and  character 
heretofore  set  forth  against  an  upright  chancellor  of 
proven  integrity  is  deserving  of  censure. 

For  the  reasons  stated  herein  the  decretal  order  of 

the  Superior  court  is  affirmed  in  all  respects  except  as  to 

the  amount  of  the  increase  in  alimony  awarded  to  plaintiff 

and  as  to  such  amount  it  is  reversed  and  the  cause  remanded 

with  directions  that  the  order  be  modified  so  as  go  award 

plaintiff  an  increase  in  her  alimony  of  :.;17^  a  month  from 

May  5,  1944,  the  date  on  which  she  filed  her  petition  for 

an  increase  in  her  alimony. 

AFFIRLED  IN  PARI',  B  VSRSEB  IN 
PART,  AND  -   ~   '  OP- 

TIONS. 

Friend  and  Jcanlan,  JJ.,  concur. 
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MARGARET  PANELLA, 

Appellee, 

v, 

WEIL-MeLAiN  COMPANY,  a 
corporation,  and  PHILLIP 
DOMKE, 
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lfl«  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Margaret  Panella  sued  Well-McLaln  Company,  a  cor- 
poration, and  Phillip  Domke  to  recover  damages  for  injuries 
she  sustained  in  an  accident,  A  jury  returned  a  verdict 
finding  defendants  guilty  and  assessing  plaintiff »s  damages 
at  $12,000.  Defendants  appeal  from  a  judgment  entered  upon 
the  verdict. 

A  careful  study  of  the  record  satisfies  us  that  this 
case  was  well  tried.  Many  of  the  points  usually  assigned  in 
personal  injuries  cases  are  not  urged  by  defendants.  No  point 
is  made  as  tothe  pleadings;  no  contention  is  made  that  the 
verdict  is  against  the  manifest  weight  of  the  evidence,  nor 
that  the  damages  sss  awarded  are  excessive.  There  is  no  complaint 
of  any  misconduct  upon  the  part  of  the  trial  court  or  the  opposing 
counsel.  The  following  are  the  sole  errors  relied  upon  for  a 
reversal t  M(l)  The  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  and  as  a  matter  of  fact.  (2)  There  was 
no  proof  that  the  defendants  were  negligent.  (3)  The  court  erred 
in  giving  plaintiff «s  given  instruction  number  1.  (4)  The  court 
erred  in  refusing  to  admit  certain  evidence  of  the  defendants." 
In  support  of  point  (1)  defendants  contend  that  there  was  no 
proof  of  due  care  on  the  part  of  plaintiff  and  therefore  the 
trial  court  erred  in  refusing  to  instruct  the  jury  to  find  for 
the  defendants  at  the  close  of  all  the  evidence. 

n,A  motion  to  instruct  the  Jury  to  find  for  the  defend- 
ant is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule 
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is  that  the  evidence  so  demurred  to,  in  its  aspect  most  favor- 
able to  the  plaintiff,  together  with  all  reasonable  inferences 
arising  therefrom,  must  be  taken  most  strongly  in  favor  of  the 
plaintiff.  The  evidence  is  not  weighed,  and  all  contradictory 
evidence  or  explanatory  circumstances  must  be  rejected.  The 
question  presented  on  such  motion  is  whether  there  is  any  evi- 
dence fairly  tending  to  prove  the  plaintiff's  declaration.  In 
reviewing  the  action  of  the  court  of  which  complaint  is  made 
we  do  not  weigh  the  evidence,  -  we  can  look  only  at  that  which 
Is  favorable  to  appellant*  Yess  v.  YessP  255  XH«  414;  MeCune 
v.  Reynolds P  288  id,  188;  Lloyd  v,  Rush,  273  id,  489. •  (Hunter 
v.  Troup,  315  HI.  293,  296-7.)"  (Rose  v.  City  of  Chicago,  317 
111.  App,  1,  12,  See,  also,  Mahan  v.  Richardson,  284  111,  App, 
493,  495j  Thomason  v.  Chicago  Motor  Coach  Co..  292  111.  App, 
104,  110 ;     Wolever  v.  Curtiss  Candy  Co.f  293  111,  App,  586,  597; 
Olympia  Fields  Club  v.  Bankers  Indem.  Ins.  Co..  325  111.  App, 
649,  656.) 

Plaintiff  had  the  right  to  prove  her  case  by  direct  or 
circumstantial  evidence.  In  criminal  as  well  as  in  civil  eases 
a  verdict  may  be  founded  on  circumstances  alone.  See  Norkevlch, 
v.  Atchison.  Tft  &  S.  F.  Ry.  Co.f  263  111.  App.  1,  5»   6  (appeal 
denied  by  Supreme  court,  id,  xiv),  and  cases  cited  therein.  See, 
also,  Gardner  v.  Railway  Express  Agency f  274  111,  App,  626,  631, 
The  question  of  contributory  negligence  is  one  preeminently  for 
the  consideration  of  a  Jury,  as  such  negligence  cannot  be  defined 
in  exact  terms,  and  unless  it  can  be  said  that  the  action  of  a 
person  is  clearly  and  palpably  negligent,  it  is  not  within  the 
province  of  the  court  t©  substitute  its  judgment  for  that  of  the 
jury.  (Blumb  v>  Getzf  366  111.  273,  277 J  Moran  v.  Oatz.  390  111, 
478,  486* )  As  defendants  introduced  evidence  after  the  trial 
court  had  denied  their  motion  for  a  directed  verdict  at  the  close 
of  plaintiff's  case,  she  has  the  right  to  rely  upon  any  evidence 
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offered  by  defendants  that  favors  her  theory  of  fact.  In  his 
argument,  counsel  for  defendants  has  not  adhered  to  the  rules 
that  govern  our  consideration  of  point  (1).  Instead  of  making 
a  complete,  impartial  statement  of  plaintiff's  evidence  he  takes 
excerpts  from  the  evidence  which  he  considers  favorable  to  de- 
fendants1 contention,  and  draws  conclusions  therefrom,  thereby 
ignoring  the  fundamental  rule  that  we  must  consider  only  that 
evidence  which  is  favorable  to  plaintiff.  Sometimes,  by  inadver- 
tence, counsel  misstates  the  evidence. 

The  accident  happened  on  August  26,  1942,  about  three 
o'clock  p«m©   It  was  a  "warm  and  sunshiny  day."  Hamilton  avenue, 
a  north  and  south  street,  intersects  Taylor  street,  an  east  and 
west  street,  at  the  point  of  the  accident,  Ogden  avenue  runs 
northeast  and  southwest  and  it  intersects  Taylor  street  about 
100  feet  west  of  Hamilton  avenue.  There  are  eastbound  and  west- 
bound street  ears  on  Taylor  street.  Plaintiff's  theory  of  fact 
was  that  she  was  a  passenger  on  a  westbound  Taylor  street  car 
which  stopped  at  the  northeast  corner  of  Ogden  avenue  and  Taylor 
street  and  that  its  rear  platform  then  extended  east  into  the 
intersection  of  Taylor  street  with  Hamilton  avenue;  that  after 
alighting  from  the  rear  platform  plaintiff,  who  intended  to 
travel  south  on  Hamilton  avenue,  walked  some  three  or  four  stepsj 
about  eight  or  twelve  feet,  east  of  the  rear  of  the  street  car, 
and  then  turned  south  and  walked  to  a  point  between  the  eastbound 
and  westbound  tracks,  where  she  stopped  and  looked  in  both  direc- 
tions; that  there  was  no  traffic  approaching  and  the  traffic 
lights  at  Ogden  avenue  were  red  for  east  and  west  traffic;  that 
the  point  from  which  plaintiff  looked  was  about  nineteen  feet 
from  the  south  curb  of  Taylor  street;  that  the  truck  of  Weil-McLain 
Company,  defendant,  which  had  been  traveling  in  a  northeasterly 
direction  on  Ogden  avenue,  had  not  then  turned  the  corner  into 
Taylor  street,  so  that  at  the  time  she  looked  west  on  Taylor  street 
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she  did  not  see  the  truck;  that  there  was  nothing  between  her 
and  the  southwest  corner  of  Taylor  street  and  Hamilton  avenue; 
that  she  then  waliced  slowly  and  on  an  angle  to  that  corner, 
which  was  approximately  twenty-five  feet  from  the  point  where 
she  had  stopped  and  looked)  that  about  that  time  the  truck, 
driven  by  Phillip  Domke,  defendant,  made  a  right  turn  into 
Taylor  street,  and  the  truck,  proceeding  eastward  ©n  that 
street,  struck  plaintiff  when  she  had  reached  a  point  three 
©r  four  steps  from  the  southwest  corner  of  Taylor  and  Hamilton, 
ran  over  her  and  caused  serious  and  permanent  injuries;  that 
plaintiff,  after  she  alighted  from  the  car,  walked  three  or 
four  steps  east  from  the  rear  of  the  standing  street  car,  so 
that  she  might  be  able  to  see  beyond  the  street  car,  and  that 
3he  might  be  seen  by  traffie  moving  eastward  on  Taylor  street. 
There  is  evidence  that  supports  plaintiff's  theory  of  fact. 
Defendants  argue  that  the  proof  shews  conclusively  that  plain- 
tiff, when  3he  emerged  from  behind  the  street  car,  failed  to 
look  to  the  .rest  before  she  started  to  walk  toward  the  southwest 
corner  of  Taylor  street  and  Hamilton  avenue;  that  "the  plaintiff 
said  she  looked  and  did  not  see  the  truck  which  was  in  plain 
sight  -  and  thus  admits  failing  to  look";  that  "when  this  plain- 
tiff, having  an  unobstructed  view  to  the  west  as  far  as  the  stop 
lights  on  the  corner  of  Ogden  and  Taylor,  as  she  says,  looked 
and  did  not  see  that  which  was  present,  there  is  only  ©ne  meaning 
at  law,  that  she  never  looked,"  Counsel  takes  excerpts  from  the 
testimony  of  certain  witnesses  and  insists  that  they  show  con- 
clusively that  when  plaintiff  emerged  from  behind  the  street 
car  the  truck  was  fully  visible  to  her  had  she  looked.  If  the 
question  before  us  related  to  the  weight  of  the  evidence  the 
labored  argument  of  counsel  might  have  some  point.  It  seems 
plain  to  us  that  the  jury  might  have  reasonably  inferred  from 
certain  facts  and  circumstances  in  evidence  that  at  the  time 
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plaintiff  stopped  to  look  tlie  track  had  not  yet  turned  into 
Taylor  street  and  that  while  plaintiff  slowly  walked  from  the 
point  where  she  had  looked  to  the  point  of  impact  the  truck 
had  turned  the  corner  and  proceeded  east  on  Taylor  street  to 
the  point  of  impact*  Plaintiff  testified  that  she  walked  slowly. 
Defendant,  Doiake,  the  driver  of  the  truck,  was  very  familiar  with 
the  intersection,  and  he  stated  that  he  made  the  turn  into  Taylor 
street  at  eight  miles  per  hour  and  that  when  he  turned  the  corner 
he  increased  his  speed  until  he  was  traveling  fourteen  miles  per 
hour.  There  are  circumstances  in  evidence  that  ?/arrant  a  reason- 
able inference  that  the  speed  of  the  truck  as  it  reached  the 
point  of  impact  was  greater  than  fourteen  miles  per  hour.  We 
will  refer  later  to  these  circumstances,  Domke  admitted  that 
from  the  time  he  rounded  the  corner  until  the  accident  he  did 
not  blow  his  horn.  Defendants'  argument  that  certain  evidence 
of  plaintiff's  witnesses  shows  conclusively  that  the  truck  had 
almost  reached  the  rear  of  the  street  car  when  plaintiff  emerged 
from  behind  the  car  is  not  supported  by  the  record.  Moreover, 
the  argument  bsars  upon  the  weight  of  the  evidence,  a  question 
not  raised  upon  this  appeal.  None  of  plaintiff's  witnesses 
testified  to  the  movements  of  plaintiff  before  the  impact, 
Wingblade,  the  conductor  on  the  street  car  in  question,  testi- 
fied that  when  he  first  saw  plaintiff  "she  was  in  front  of  the 
truck  around  by  the  crosswalk  of  Hamilton"  street;  that  the  truck 
was  then  about  eight  or  ten  feet  away  from  her;  that  he  did  not 
see  where  plaintiff  caae  from.  The  only  witness  for  plaintiff 
that  testified  as  to  the  route  she  traveled  from  the  time  she 
alighted  from  the  street  car  until  the  moment  of  impact  was  the 
plaintiff.  Defendant* state:  "The  most  recent  case  involving 
this  proposition  of  looking  and  not  seeing  is  fltoran  v.  Gafys, 
324  111,  App,  76  [453.  There  the  plaintiff,  a  pedestrian,  was 
crossing  an  east  and  west  street  on  a  crosswalk  from  north  to 
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soutii  when  she  was  struck  by  defendant's  eastbound  car.  The 
plaintiff  looked  the  first  time  before  she  left  the  curb  and 
saw  some  cars  about  a  block  away,  and  when  3he  was  three  or 
four  feet  north  of  the  westbound  ear  track  she  'partially 
looked'  but  did  not  see  the  defendant's  car.  She  was  held 
guilty  of  contributory  negligence."  Defendants  insist  that 
the  Moran  case  applies  to  the  instant  proceeding  upon  the  facts. 
In  that  case  the  pedestrian  after  looking  for  approaching  traffic 
proceeded  across  the  crosswalk,  "partially*'  looked  again,  saw 
nothing,  and  continued  on  and  was  struck  when  she  had  almost 
reached  a  place  of  safety.  The  Appellate  court  held  that*  under 
the  facts,  the  plaintiff  in  the  3Soran  ease  was  guilty  of  contri- 
butory negligence  as  a  matter  of  law,  but  the  Supreme  court 
(Moran  v.  Gatz,  390  111.  478),  after  an  exhaustive  review  of 
authorities  from  other  States,  reversed  the  ruling  of  the 
Appellate  court,  and  stated  (pp.  48^,  486): 

"The  generally  accepted  rule  is  that  while  a  statute 
such  as  ours  gives  pedestrians  the  right  of  way,  it  does  not 
confer  upon  them  an  advantage  which  necessarily  absolves  them 
from  guilt  of  contributory  negligence.  P,ach  case  must  be  deter- 
mined from  its  particular  facts.  The  question  of  contributory 
negligence  Is  one  which  is  pre-eminently  for  the  consideration 
of  a  jury.  It  cannot  be  defined  in  exact  terms  and  unle33  it 
can  be  said  that  the  failure  of  the  plaintiff  to  look  again 
was  so  palpably  contrary  to  the  conduct  of  a  reasonably  prudent 
person  as  to  show  contributory  negligence,  the  issue  is  one  for 
the  jury.  (Blumb  v.  GetZj  366  111,  273.)  Whether  failure  to 
look  was  shown  and  constituted,  in  this  case,  want  of  due  care, 
was  an  issue  of  fact  for  the  jury,  Morrison  v.  Flowers^  308 
111.  189. 

"The  rule  seems  to  be  quite  universal  that  a  pedes- 
trian1 s  failure  to  keep  a  constant  lookout,  or  to  look  again 


■sou 

......  . 

... 
■    ■ 

,     ;  ■..     t 

- 

- 
...  ,    . 


-7- 

after  having  determined  that  he  can  safely  cross  ahead  of 
approaching  traffic,  is  not  contributory  negligence  as  a 
matter  of  law  but  it  is  a  question  for  a  Jury  whether  he 
was  in  the  exercise  of  ordinary  care  for  his  own  safety. 
Long  Transportation  Co,  v.  Domurat.  93  ?«<*•  2d,  23 j  Young 
v.  TassopP  47  Cal,  App.  2d  557,  118  Pac.  2d  37*1  fililjjjff'', 
v.  Gavlor.  233  Iowa,  834,  10  H.  W,  531*  Ghevalley  v,  Degan^, 
(Ohio  App.  194-3,)  52  %*   E.  2d.  544;  Relr  v.  EartA  202  Mnn. 
154,  277  N.  I*T.  405*" 

In  the  case  of  Blucib  v.  Getz.  366  111.  273*  the 
decedent,  in  broad  daylight,  walked  into  a  traffic  lane  of 
a  State  highway  and  stooped  to  recover  a  glove  which  he  had 
dropped.  V,hile  in  this  position  he  was  struck  by  defendant »s 
automobile.  There  the  defendant  strenuously  contended  that 
under  such  a  state  of  facts  the  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  This  contention  was 
not  sustained,  the  court  observing  (p.  277):  "The  question 
of  contributory  negligence  is  one  which  is  preeminently  a  fact 
for  the  consideration  of  a  jury.  It  can  not  be  defined  in 
exact  terms  and  unless  it  can  be  said  that  the  action  of  a 
person  is  clearly  and  palpably  negligent,  it  is  not  within 
the  province  of  the  court  to  substitute  its  judgment  for  that 
of  a  jury  which  is  provided  for  the  purpose  of  deciding  tkis 
as  well  as  the  other  questions  in  the  case,"  V/e  are  satisfied 
that  we  would  be  usurping  the  functions  of  the  jury  if  we 
were  to  hold  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

As  to  point  (2),  that  there  was  no  proof  that  defend- 
ants were  negligent:  It  is  difficult  to  believe  that  this 
contention  is  seriously  made.  There  is  merit  in  plaintiff  »s 
statement  that  certain  parts  of  the  testimony  of  the  driver, 
Domke,  make  out  a  pr^ft  facie  case  of  gross  negligence  on  his 
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part.  He  testified  that  he  was  familiar  with  the  intersection 
as  he  had  passed  there  many  times  before  the  day  of  the  acci- 
dent; that  when  he  approached  the  intersection  of  Ogden  avenue 
and  Taylor  street  he  slowed  down  to  about  eight  miles  an  hour 
and  made  a  righthand  turn,  that  as  he  did  so  he  saw  a  westbound 
street  car  standing  at  the  Ogden  avenue  traffic  signal  on  the 
northeast  corner;  that  the  street  oar  was  still  standing  in  that 
position  when  the  accident  happened;  that  as  he  proceeded  east 
in  Taylor  street  he  accelerated  the  speed  of  the  truck;  that  he 
was  picking  up  speed  from  the  time  he  made  the  turn  until  the 
time  of  the  accident,  when  he  was  going  about  twelve  to  fourteen 
miles  an  hour;  that  there  were  no  automobiles  parked  along  the 
street;  that  he  knew  that  people  alighted  from  street  cars  that 
stopped  at  the  point  where  the  street  car  in  question  was  standing 
and  that  they  crossed  the  street  there  "but  they  look  where  they 
are  going";  that  he  saw  about  four  people  on  the  rear  platform 
of  the  street  oar  after  the  accident;  that  he  did  not  blow  his 
horn  at  any  time  after  he  rounded  the  corner;  that  the  reason  he 
did  not  blow  his  horn  as  he  approached  the  corner  in  question  was 
that  he  thought  that  "the  passengers  were  all  off  already,  I  was 
looking  ahead";  that  when  he  increased  the  speed  of  the  truck  he 
"was  looking  straight  ahead,"  Domke  further  testified  that  his 
brakes  were  in  perfect  condition  and  that  when  he  was  going  eight 
miles  an  hour  he  could  stop  the  truck,  in  an  emergency,  in  about 
five  feet;  that  when  he  was  going  fourteen  miles  an  hour  he  could 
stop  the  truck,  in  an  emergency,  in  about  ten  feet;  that  he  "jammed 
on  the  brakes"  when  plaintiff  was  about  two  feet  in  front  of  him. 
There  was  testimony  that  after  the  accident  the  truck  traveled  to 
a  point  thirty  feet  east  of  the  east  curb  of  Hamilton  avenue  before 
it  stopped  and  the  Jury  were  fully  warranted  in  finding  that  the 
truck  must  have  been  going  more  than  fourteen  miles  per  hour  at  the 
time  of  the  accident.  Wingblade  testified  that  when  he  first  saw 
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plaintiff  she  was  standing  about  at  the  west  crosswalk  of 
Hamilton  avenue;  that  "she  was  standing  in  front  of  the  truck 
with  her  hands  in  the  air  and  hollered";  that  the  truck  was 
then  about  eight  or  ten  feet  away  from  her;  that  when  he  first 
saw  the  truck  it  was  going  about  twenty  miles  an  hour;  that 
the  right  front  wheels  and  the  rear  wheel  ran  over  plaintiff . 
The  jury  would  have  been  justified  in  finding  from  the  testimony 
of  Domke  that  he  was  grossly  negligent,  to  say  the  least,  in 
increasing  the  speed  of  the  truck  as  he  approached  the  intersec- 
tion and  the  standing  street  oar,  especially  in  view  of  his 
admission  that  he  gave  no  warning  of  his  approach* 

"•The  general  rule  is  that  negligence  and  contributory 
negligence  are  questions  of  fact  for  the  jury,  and  so  long  as  a 
question  remains  whether  either  party  has  performed  his  legal 
duty  or  has  observed  that  degree  of  care  and  caution  imposed  upon 
him  by  law,  and  the  determination  of  the  question  involves  the 
weighing  and  consideration  of  evidence,  the  question  must  be  sub- 
mitted as  one  of  fact.  (ChicagOy  St.  Louis  and  Pittsburg  Rail- 
road Cq„  v.  Hutchinson^  120  ill.  537;  Austin  v.  Public  Serrlce 
Co..  antef  p.  112.)   Before  we  can  say,  as  a  matter  of  law, 
that  there  was  no  negligence  on  the  part  of  the  defendant  or 
that  there  was  such  contributory  negligence  on  the  part  of  the 
plaintiff  as  to  defeat  recovery,  we  must  be  able  to  say  that  all 
reasonable  minds  must  agree  that  the  defendant  was  not  negligent 
in  his  acts  or  that  the  injury  was  the  result  of  plaintiff's 
own  negligence.'  (Petro  v.  Hlnes.  299  111.  236,  240.  See,  also, 
Pollard  v.  Broadway  Central  Hotel  Corp..  353  111.  312,  322, 
323»)"  (Thomason  v.  Chicago  Motor  Coach  Co..  292  111.  App. 
104,  110.) 

Defendants  complain  that  the  court  committed  reversible 

numbered 
error  in  giving  to  the  jury  plaintiff's  ins true tion^one.  This 

instruction  is  not  a  mandatory  one.  It  contains  a  verbatim 
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statement  of  a  part  of  the  statute  which  states  the  law  that 
is  applicable  where  a  pedestrian  is  crossing  the  street  in  a 
crosswalk,  and  also  the  part  of  the  statute  which  is  applicable 
where  a  pedestrian  is  crossing  a  roadway  at  any  point  other  than 
that  within  a  marked  crosswalk  or  within  en  unmarked  crosswalk 
at  an  intersection.  The  argument  of  defendants  that  the  in- 
struction "in  effect  told  the  jury  that  plaintiff  had  the 
absolute  right  of  way  over  defendants1  vehicle"  is  without  merit* 
We   think  that  the  instruction  was  fair  t©  both  sides.  As  it  was 
in  the  language  of  the  statute  the  giving  of  the  same  did  not 
constitute  error.  See  Ifinnis. _T-«-J!l!ieMj.  3&0  111.  328,  338; 
Howard,  v,  Baltimore  &  OMOQhjcaKO  Terminal  R.  Coff  32?  Ill* 
App.  83>  95»  (Leave  to  appeal  denied  by  the  Supreme  court.) 
But  defendants  contend  that  there  was  no  evidence  to  support 
a  theory  of  fact  that  plaintiff  was  in  the  crosswalk  at  the  tame 
of  the  accident.  It  is  the  law  that  a  crosswalk  need  not  be 
painted  or  marked  on  the  surface  of  the  street  to  constitute 
a  statutory  crosswalk,  but  at  any  Intersection  the  extensions 
of  sidewalk  lines  over  the  streets  are  regarded  as  crosswalks. 
(Ch.  95  1/2,  Par.  Ill,  111.  Rev.  Stat.)  The  mere  fact  that 
Domke  testified  that  there  was  no  crosswalk  there  has  no  probative 
value  in  view  of  the  actual  situation  at  the  place  of  the  acci- 
dent and  the  law  that  bears  upon  the  same.  Defendants  further 
contend  that  there  is  no  evidence  to  show  that  plaintiff  was  upon 
a  crosswalk  at  the  time  of  the  impact.  The  jury  might  reasonably 
have  found  from  the  testimony  of  plaintiff  that  she  was  within 
the  crosswalk  when  the  impact  occurred,  .  ingblade  definitely 
stated  that  she  was  "around  by  the  crosswalk"  and  "at  about  the 
west  crosswalk."  Counsel  for  defendants  argues  that  upon  cross- 
examination  he  caused  the  witness  to  change  this  testimony,  but 
that  fact,  if  it  be  a  fact,  would  not  deprive  plaintiff  of  the 
right  to  have  the  instruction  given.  Defendants  asked  the  court 
to  give  fifteen  instructions  and  all  of  them  were  given.  Some 


( 

-01- 
*  •  :  ;.;tc9fe9q[  3  eiaxlw  sic  ai 

rud*  'isxtfo  Jul 

■ 

gj  ix.sl  a.w  aojtfaxntfaul  9£-0 
«or;  l«  *%si  -til 

,  .  ,  ,  gjg  998     .-iot'ia  stf; 

*;.."  ■     ■■  :  . 

a       tw  vxttft 
JtJ  9itf  Jfi  iDJsweaoio  ©riJ  ni: 

,*n®f>j 

■ 

'   - ."        .  • 

lash 

8   .       '  ■ 

^Cla'anc 11  ...  .    mtJ  gjfcf 

':slq  to 

-Baoao  fie;.  ;.is  zin. 

^wcf  ::anx© 

fclpOW    ,Job1  B 

9B0  ,     :v:3    91W  MSltt    U   Ilfi   i>OJ3    UBBtl**ffS}U|l   fi9 9*111    9VJ 


-11- 

of  the  Instructions  are  lengthy,  and  four  were  mandatory  in- 
structions. Certain  principles  of  law  that  favored  defendants 
were  stated  in  several  of  the  mandatory  instructions,  strangely 
enough,  two  of  the  mandatory  instructions  are  exact  duplicates. 
A  reading  of  all  of  the  instructions  given  convinces  us  that 
the  rights  of  defendants  were  fully  protected. 

Defendants  contend  that  the  trial  court  erred  in 
giving  to  the  jury  plaintiff's  instruction  numbered  2.  The 
instruction  reads  as  follows:  "The  Court  instructs  the  jury 
that  the  law  in  this  State  does  not  regulate  a  precise  speed 
in  miles  per  hour  at  which  a  motor  vehicle  must  at  any  given 
time  or  place  be  run,  but  the  law  only  states  that  such  rate  of 
speed  must  be  no  greater  than  is  reasonable  and  proper,  having 
regard  to  the  traffic  and  the  use  made  of  the  way,  or  so  as  to 
endanger  the  life  or  limb  or  property  of  any  person,  and  leaves 
it  to  the  jury  to  say  under  all  the  circumstances  surrounding 
any  given  case  whether  or  not  the  truck  in  question  was  being 
propelled  at  a  speed  that  is  reasonable  and  proper,  having  regard 
to  the  traffic  and  the  use  made  oiT  the  way,  or  so  as  not  to  en- 
danger the  life  or  limb  or  property  of  any  person."  The  sole 
objection  made  to  the  instruction  is  "that  there  was  no  evidence 
of  speed  on  the  part  of  the  defendants,"  and  the  argument  in 
support  of  the  objection  is  limited  to  the  statement  that  the 
giving  of  the  instruction  might  cause  the  jury  to  believe  that 
there  was  evidence  of  undue  speed.  We  have  already  stated  that 
the  jury  would  have  been  warranted  from  the  facts  and  circum- 
stances in  evidence  in  finding  that  at  the  time  of  the  impact 
the  truck  was  being  driven  at  a  greater  rate  of  speed  than 
fourteen  miles  per  hour;  Indeed,  .ingblade  testified  that  the 
speed  at  the  said  time  was  about  twenty  miles  per  hour.  There  is 
evidence  that  after  the  brakes  were  applied  the  truck  traveled 
across  most  of  Hamilton  avenue,  which  was  thirty-six  feet  wide, 
and  to  a  point  forty  feet  east  of  the  east  curb  of  that  street 
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before  It  stopped.  In  a  long  line  of  cases  it  has  been  held 
that  the  question  as  to  whether  a  defendant  was  traveling  at 
a  speed  that  was  reasonable  and  proper,  having  regard  to  the- 
traffic  and  the  use  made  of  the  way,  depends  upon  the  circum- 
stances of  each  case  and  ordinarily  constitutes  a  Jury  question* 
Under  certain  circumstances  a  high  rate  of  speed  might  not  be 
negligence  and  under  other  circumstances  a  comparatively  lo?f 
rate  ef  speed  may  be  gross  negligence.  In  Hartwig  v.  Knapwurs-fcf 
178  111.  App.  409,  411,  the  defendant  contended  that  he  was  only 
going  at  the  rate  of  six  or  eight  miles  an  hour  at  the  time  of 
the  accident,  but  Mr.  Justice  Barnes  said:  "It  was  a  question 
of  fact  for  the  jury#  whose  decision  we  are  not  disposed  to 
disturb,  whether  the  speed,  though  not  great,  was  not  dangerous 
under  the  circumstances  of  the  time  and  place." 

The  last  contention  of  defendants  is  that  the  court 
erred  in  refusing  to  admit  certain  evidence  offered  by  them. 
It  appears  that  the  witness  V/ingblade  made  a  "Conductor's 
Report"  and  "Conductor's  Statement"  to  his  company  on  August  26, 
1942.  Defendants  offered  in  evidence  the  entire  "Report"  and 
"Statement"  and  the  court  allowed  them  to  read  to  the  Jury  the 
entire  "Conduc tor's  Report"  and  "Conductor's  Statement"  save 
question  6  and  the  answer  thereto  that  were  contained  in  the 
"Conductor's  Report."  The  said  question  and  answer  read  as 
follows:   "6.  SOUTHING  CAUSED  this  accident.  '«hat  was  it? 
It  seem  like  she  stepped  in  front  of  truck."  The  "Conductor's 
Statement"  as  to  the  accident  reads  as  follows:  "Sheffield 
Taylor  West  Bound  at  Taylor  and  Ogden  standing  waiting  for 
light  -  a  Truck  License  Ho.  D'  truck  1258-42  111.  '..est  Bound 
at  Hamilton  ran  over  a  woman  I  did  not  see  where  she  came  from 
first  I  saw  her  laying  in  front  of  front  isBaeels  so  both  front 
wheels  and  rear  wheels  ran  over  her  body  I  went  over  &  helped 
driver  and  some  other  men  carry  her  to  an  automobile  which  took 
her  to  Hospital  Our  car  was  not  involved  in  any  way."  Counsel 


bleri  Bead 
'    -co  i 

:  -  ■       * 

.   ,  . 

<  I  ■ 

|    »«    o 

■ 


-13- 

for  plaintiff  objected  to  the  admission  of  question  and  answer 
numbered  6,  upon  the  ground  that  the  question  called  for  a  con- 
clusion of  the  witness  and  the  answer  was  not  a  statement  of 
fact  based  on  the  witness's  own  knowledge  of  what  had  occurred. 
The  court  sustained  the  objection.  Defendants  contend  that  they 
had  a  right  to  impeach  the  testimony  of  *.ingblade  and  that  his 
answer  to  question  6  would  impeach  him.  The  question  did  not 
ask  the  witness  to  state  what  he  saw.  It  calls  upon  him  to 
state  his  opinion  as  to  what  caused  the  accident,  regardless  of 
how  he  reached  that  opinion.  The  answer  of  the  witness  does  not 
purport  to  be  a  statement  of  what  he  saw,  but  when  we  reach  that 
part  of  the  printed  form  headed  "Conductor's  Statement"  the  form 
calls  upon  the  witness  to  "State  clearly  how  the  accident  happened 
and  what  took  place,  and  give  any  other  information  you  can  about 
this  occurrence,"  and  in  answering  this  question  .ingblade  states 
that  he  "did  not  see  where  she  came  from  first  I  saw  her  laying 
in  front  of  front  wheels  so  both  front  wheels  and  rear  wheels  ran 
over  her  body."  Furthermore,  in  his  direct  examination  and  cross- 
examination  upon  the  trial  V.ingblade  stated  that  when  he  first  saw 
plaintiff  she  was  standing  in  front  of  the  truck  with  her  hands 
in  the  air  and  hollered.  It  is  a  fundamental  rule  of  law  that  a 
witness  must  testify  to  facts  and  not  to  his  opinions,  unless  the 
case  is  one  where  opinion  evidence  is  material.  Le  think  that 
the  ruling  of  the  trial  court  in  refusing  to  allow  defendants  to 
read  question  and  answer  numbered  6  was  proper.  '  e  might  add 
that  defendants  make  no  claim  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence,  and,  therefore,  the  argument 
that  the  answer  to  question  6  would  tend  to  affect  the  credibility 
of  the  witness  Wingblade  is  without  force. 

Defendants  have  had  a  fair  trial  and  the  judgment  of 
the  Circuit  court  of  Cook  county  is  affirmed, 

JUDGMENT  AFFIRMED. 

Sullivan,  P.  J,,  and  Friend,  J.,  concur. 
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PETER  LIGITSOS, 

Appellant, 

v. 

HARRY  FINERMAN, 

Appellee. 


APPEAL  FROM  CIRCUIT 


COURT  OF  COOK  COUKTYAVx  U 


MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant's  motion  to  strike  and  dismiss  the  amended 
complaint  was  sustained  and  an  order  was  entered  dismissing 
plaintiff's  suit.  The  latter  appeals. 

The  amended  complaint  contained  three  counts.  The 
first  count  attempts  to  charge  malicious  prosecution.  The 
second  count  attempts  to  charge  a  conspiracy  to  cheat  and 
defraud  plaintiff.  The  third  count  attempts  to  charge 
malicious  abuse  of  legal  process. 

The  first  count  of  the  amended  complaint  reads  as 
follows : 

"1.  That  on  to  wit,  May  17,   194-3,  the  defendant  filed 
or  instituted  a  suit  against  the  plaintiff  and  one  James 
Gregory,  in  the  Municipal  Court  of  Chicago,  First  District, 
Chicago,  Illinois,  a  Court  of  competent  jurisdiction  and  a 
Court  of  Record,  for  an  alleged  indebtedness  to  the  said 
defendant  by  a  former  partnership  known  as  'Fine  Fruit  Supply' 
conducted  between  the  said  James  Gregory  and  plaintiff  herein; 

"2.  That  on  to  wit,  lay  17,  1943,  said  defendant, 
Harry  Finerman,  caused  to  be  issued  a  Summons  against  the 
plaintiff  and  caused  said  Summons  to  be  served  upon  the 
plaintiff,  Peter  Ligitsos,  on  or  about  May  18,  1943; 

"3.  That  said  suit  was  filed  or  instituted  by  the 
defendant  Harry  Finerman,  against  the  plaintiff  herein, 
as  Case  Number  4188097.  of  the  Municipal  Court  of  Chicago, 
First  District,  Chicago,  Illinois; 
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"4.  That  said  Summons  was  caused  to  be  issued  by  the 
said  defendant,  Harry  Finerman,  against  the  plaintiff  herein, 
and  was  caused  to  be  served  upon  the  said  Peter  Ligitsos, 
plaintiff  herein,  in  the  aforesaid  suit  filed  or  instituted 
by  the  said  Harry  Finerman,  defendant  herein,  in  the  Manicipal 
Court  of  Chicago,  First  District,  Case  Number  4188097; 

M5«  That  said  alleged  indebtedness  was  alleged  to  be 
the  balance  due  to  said  defendant,  Harry  Finerman,  by  Peter 
Ligitsos,  plaintiff  herein,  for  alleged  goods,  wares  and  mer- 
chandise allegedly  purchased  by  the  'Fine  Fruit  Supply'  partner- 
ship, between  August  3,  1942  and  August  19,  1942$ 

M6.  That  at  the  time  of  the  filing  or  institution  of 
said  suit  in  the  Municipal  Court  of  Chicago,  the  said  Harry 
Finerman,  defendant  herein,  well  knew  or  ought  to  know  and 
should  have  known  that  neither  the  'Fine  Fruit  Supply1  partner- 
ship nor  the  said  Peter  Ligitsos,  plaintiff  herein,  had  bought 
anything  from  said  Harry  Finerman,  defendant  herein,  on  credit 
nor  were  they  or  either  of  them  indebted  to  said  Harry  Finerman 
in  any  amount  whatsoever; 

"7.  That  on  to  wit,  June  1,  1943,  the  said  suit  filed 
and  instituted  by  the  said  Harry  Finerman,  defendant  herein, 
was  stricken  and  dismissed  by  Order  of  the  said  Municipal  Court 
of  Chicago; 

"8,  That  on  to  wit,  June  11,  1943,  the  said  defendant, 
Harry  Finerman,  filed  or  instituted  another  Statement  of  Clain 
or  suit  against  the  said  Peter  Ligitsos,  plaintiff  herein,  in 
M44  Case  Number  4188097,  of  the  Municipal  Court  of  Chieagof 
for  an  alleged  indebtedness  to  the  said  Harry  Finerman,  for 
alleged  goods,  wares  and  merchandise  allegedly  purchased  by 
the  said  'Fine  Fruit  Supply'  partnership  between  January  10, 
1942  and  August  31,  1942; 

"9«  That  at  the  time  of  the  filing  or  institution  of 
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sald  Second  Statement  of  Claim  or  suit,  the  said  Harry  Finerman, 
defendant  herein,  well  knew  or  ought  to  knov;  and  should  have 
known  that  neither  the  'Fine  Fruit  Supply1  partnership  nor  the 
said  Peter  Ligitsos,  plaintiff  herein,  had  bought  anything  from 
the  said  Harry  Finerman,  on  credit  nor  were  they  or  either  of 
them  indebted  to  said  Harry  Finerman  1a  any  amount  whatsoever; 

"10.  That  ©n  to  wit,  June  13,  1943,  the  said  Second 
Statement  of  Claim  or  suit  filed  ©r  instituted  by  the  said 
Harry  Finerman,  defendant  herein,  was  stricken  and  dismissed 
by  Order  of  the  said  Municipal  Court  of  Chicago; 

"11.   That  on  to  wit,  June  28,  1943,  the  said  Harry 
Finerman,  defendant  herein,  filed  or  instituted  a  third 
Statement  of  Claim  or  suit  against  the  said  Peter  Ligitsos, 
plaintiff  herein,  in  said  Case  Number  4188097  of  the  Municipal 
Court  of  ChlqagOj  for  an  alleged  indebtedness  t©  the  said  Harry 
Finerman  allegedly  found  to  be  due  to  said  Harry  Finerman,  de- 
fendant herein,  'on  or  about  the  28th  day  of  August,  1942,  aid 
again  on  the  31st  day  of  August,  1942 »,  between  the  said  Harry 
Finerman,  defendant  herein  and  the  aforesaid  James  Gregory; 

"12.  That  at  the  time  of  the  filing  ©r  institution  of 
said  third  Statement  of  Claim  or  suit,  the  said  Harry  Finerman, 
defendant  herein,  well  knew  or  ought  to  know  and  should  have 
known  that  neither  the  *Flne  Fruit  supply1  partnership  nor  the 
said  Peter  Ligitsos,  plaintiff  herein,  were  indebted  to  the 
said  Harry  Finerman,  defendant  herein,  in  any  amount  whatsoever; 

"13,  That  on  to  wit,  July  7,  1943>  the  said  third 
Statement  of  Claim  or  suit  filed  or  instituted  by  the  said  Harry 
Finerman,  defendant  herein,  was  stricken  and  dismissed  by  Order 
of  the  said  Municipal  Court  of  Chicago; 

"14.  That  on  to  wit,  July  12,  1943,  the  said  Harry 
Finerman,  defendant  herein,  filed  or  instituted  a  fourth 
Statement  of  Claim  or  suit  against  the  said  Peter  Ligitsos, 
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plaintiff  herein,  in  said  Case  Number  4188097  of  the  Municipal 
Court  of  Chicago f   for  an  alleged  indebtedness  to  the  said 
Harry  Finerman,  for  alleged  goods,  wares  and  merchandise 
allegedly  'sold  and  delivered'  to  the  said  'Fine  Fruit  Supply' 
partnership,  'prior  to  the  31st  day  of  August,  1942' $ 

"15»  That  at  the  time  of  the  filing  or  institution  of 
said  fourth  Statement  of  Claim  or  suit,  the  sr;id  Harry  Finer- 
man,  defendant  herein,  well  knew  or  ought  to  know  and  should 
have  known  that  neither  the  'Fine  Fruit  Supply'  partnership 
nor  the  said  Peter  Ligitsos,  plaintiff  herein,  were  indebted 
to  the  said  Harry  Finerman,  in  any  amount  v/hatsoeverj 

"l6*  That  said  Claims  or  Suits  filed  or  instituted 
by  said  Harry  Finerman,  on  the  above  mentioned  dates  against 
the  said  Peter  Ligitsos,  plaintiff  herein,  !»,  M»dL£  oaao  Number 
4186097  of  the  Municipal  Court  of  Chica^o^  were  false,  un- 
founded, fraudulent  and  malicious  and  without  probable  causej 

"17 •     That  said  Claims  or  Suits  filed  or  instituted  by 
the  said  Harry  Finerman,  as  hereinabove  mentioned  were  filed 
and  instituted  wilfully,  wantonly  and  maliciously  and  with 
deliberate  intent  to  cheat  and  defraud  and  injure  this 
plaintiff j 

"18,  That  the  said  Harry  Finerman,  defendant  herein, 
continued  to  prosecute  and  maintain  his  aforesaid  Claim  or 
Claims,  Juit  or  Suits  in  the  Municipal  Court  of  Chicago,  al- 
though he  well  knew,  or  ought  to  know  and  should  have  known 
that  they  were  false,  unfounded,  fraudulent  and  malicious,, 
until  December  15,  1943,  when  the  aforesaid  prosecution  or 
actions  were  terminated  and  judicially  determined  in  favor  of 
Peter  Ligitsos,  plaintiff  hereinj  and  against  the  said  Harry 
Finerman,  at  his  costs; 

"19 •  That  the  said  Peter  Ligitsos,  plaintiff  herein, 
by  reason  of  the  aforesaid  acts  and  doings  of  the  defendant, 
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Harry  Finerman,  has  been  and  is  greatly  injured  in  his  credit 
and  reputation,  and  this  plaintiff  was  forced  to  expend  and 
contract  to  expend  large  sums  of  money  in  defending  the  afore- 
said false,  fraudulent,  unfounded  and  malicious  Claims  or 
Suits  filed  or  instituted  by  the  said  Harry  Pinerman,  defendant 
herein,  and  did  pay  and  contracted  to  pay  large  sums  of  money 
for  attorney's  fees,  costs  and  expenses  in  the  defense  of  said 
Claims  or  Suits  filed  or  instituted  by  the  defendant  herein  in 
the  ilunicipal  Court  of  Chicago,  Case  dumber  4l83097j 

"20,  That  by  reason  of  the  aforesaid  wrongful,  mali- 
cious and  vexatious  acts,  doings  and  conduct  of  the  defendant 
herein,  Harry  Finerman,  the  plaintiff  is  entitled  to  exemplary 
and  punitive  damages. 

"Wherefore,  the  plaintiff,  Peter  Ligitsos,  prays  for 
judgment  against  the  defendant,  Harry  Finerman,  in  the  sum  of 
Tea  Thousand  Dollars  wlO, 000,00),  said  judgment  to  include 
and  incorporate  therein  that  malice  is  the  gist  of  the  action," 
(Italics  ours, ) 

Plaintiff  contends  that  count  one  makes  out  a  prima  facie 
case  of  malicious  prosecution,  We  agree  with  the  ruling  of 
the  trial  court  that  it  does  not.  It  will  be  noted  that  there 
are  no  allegations  that  defendant  caused  the  errest  of  plain- 
tiff nor  that  he  seized  any  property  belonging  to  plaintiff 
or  the  partnership,  and  it  is  plain  that  defendant  filed  but 
one  law  suit  against  plaintiff,  "Case  Number  4183097,"  although 
counsel  for  plaintiff  insists  that  defendant  by  filing  a  new 
statement  of  claim  after  a  preceding  statement  of  claim  had  been 
stricken  in  effect  filed  a  new  suit,  and  therefore,  plaintiff 
argues,  defendant  Finerman  filed  four  different  suits  or  claims 
against  plaintiff ♦   Plaintiff's  strained  argument  is  an  attempt 
to  bring  the  case  stated  in  count  one  within  the  rule  stated  in 
Shedd  v.  Patterson,  302  111,  355,  where  the  Supreme  court  held 
that  where  a  defendant  has  been  sued  several  times  by  the  same 
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person,  both  in  equity  and  at  law,  in  regard  to  the  same 
property,  with  final  judgments  against  the  complainant  or 
plaintiff  by  courts  of  review  in  every  suit,  the  defendant, 
upon  being  sued  again  on  the  same  cause  of  action,  may  main- 
tain an  action  for  malicious  prosecution  although  the  suits 
against  him  were  by  summons,  only,  and  not  by  his  arrest  or 
a  seizure  of  his  property.  There  it  appeared  that  the  defend- 
ant had  commenced  five  suits  in  equity  and  four  actions  at 
law  seeking  relief  in  equity  or  damages  in  actions  at  law, 
and  all  relating  to  the  same  subject  matter*  In  Schwartz  v. 
Schwartz T  366  111.  247,  the  court,  passing  upon  a  suit  for 
malicious  prosecution  of  a  civil  suit  without  probable  cause, 
said  (p.  250): 

"An  action  for  malicious  prosecution  is  one  for  damages 
brought  by  a  person  against  whom  a  criminal  prosecution  or  a 
suit  has  been  instituted  maliciously  and  without  probable  cause. 
This  court  has  had  occasion  to  say  that  the  law  does  not  look 
with  favor  upon  such  suits.  One  of  the  essentials  of  such  a 
cause  of  action  is  that  the  prior  litigation  complained  of 
shall  have  terminated  in  favor  of  the  defendant  therein.  A 
suit  for  malicious  prosecution  of  a  civil  suit  without  probable 
cause  cannot  be  maintained  where  the  action  upon  which  it  is 
grounded  is  an  ordinary  civil  action,  begun  by  summons  and 
not  accompanied  by  arrest  of  the  person  or  seizure  of  his 
property,  or  by  special  injury  not  necessarily  resulting  in 
any  and  all  suits  prosecuted  to  recover  for  like  causes  of 
action.  Horin  v.  Scheldt  Manf.  Co.,  297  111*  521;  Bonney  v. 
King,  201  id.  47;  Smith  v.  Michigan  Buggy  Co..  175  id.  6I9," 
The  court  further  stated  (pp.  250,  251)  t  "In  Shedd  v.  Patterson. 
supra  T  ^02  111.  3553,  the  defendant  in  the  malicious  prosecu- 
tion suit  had  many  times  brought  suit  against  the  plaintiff 
after  having  had  all  the  merits  of  such  suit  determined  against 
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him  and  it  was  deemed  that  such  was  not  an  ordinary  civil 
suit  but  was  extraordinary  in  that  the  repeated  bringing 
of  the  suit,  after  final  determination,  amounted  to  harass- 
ment," 

1&  frhedd  v,  Patterson,  the  opinion  states  (pp#  359* 
360): 

"An  action  for  malicious  prosecution  is  an  action  for 
damages  by  one  against  whom  a  criminal  prosecution  or  civil 
suit  has  been  instituted  maliciously  and  without  probable 
cause  after  the  termination  of  such  prosecution  or  suit  in 
favor  of  the  defendant  therein,  (18  R,  C.  L.  11,)  and  it  is 
not  favored  in  the  law.  This  court  has  regarded  it  reason- 
able that  the  action  should  be  limited  because  the  courts  of 
law  are  open  to  every  citizen  upon  the  penalty  of  lawful  costs, 
and  he  may  have  his  rights  determined  without  the  risk  of  being 
sued  and  having  to  respond  in  damages  for  seeking  to  enforce 
his  right.  In  SmJLth„v«,  Michigan  Buggy  Co,,  supra  [17^   111. 
6I9],  the  court  said  there  was  danger  that  litigation  would 
be  promoted  and  encouraged  by  permitting  such  suits  to  be 
brought,  because  the  conclusion  of  one  suit  would  be  but  the 
beginning  of  another;  that  a  successful  defendant  would  be 
tempted  to  bring  another  suit  for  the  purpose  of  showing 
malice  and  want  of  probable  cause,  and  litigation  would  become 
interminable," 

Here  we  have  a  single  ordinary  suit  in  assumpsit  where 
the  plaintiff  (defendant  in  the  instant  suit)  amended  his 
complaint  several  times,  as  he  had  a  perfect  right  to  do,  and 
where  judgment  for  costs  was  finally  entered  against  him, 

Xbe  contention  of  plaintiff  that  eount  one  states  an 
action  for  malicious  prosecution  is  without  the  slightest 
merit, 

Count  two  of  the  amended  complaint,  which  plaintiff 
contends  makes  out  a  prima  facie  case  of  conspiracy  to 
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cheat  and  defraud  him  with  malicious  in  teat,  is  a  long, 
rabbling  pleading,  filled  with  general  allegations  of  con- 
spiracy and  frauds  division  "of  spoils"  exacted  from  plain- 
tiff by  defendant  and  his  felloe  conspirator,  Gregory; 
"wrongful,  unlawful,  wilful,  wanton,  malicious  and  vexatious 
acts"  of  defendant  and  Gregory.  After  a  patient  consideration 
of  the  allegations  of  count  two  we  have  reached  the  conclusion 
that  the  count  does  not  meet  the  requirements  of  the  establish- 
ed rules  that  apply  to  the  charge  contained  in  the  instant 
count. 

"»In  alleging  fraud,  it  is  well  settled,  both  at  law 
and  in  equity,  that  the  mere  general  averment,  without  setting 
out  the  facts,  upon  which  the  charge  is  predicated,  is  in- 
sufficient. •*#  It  is  essential  'that  the  facts  and  circum- 
stances which  constitute  it  (the  fraud)  should  be  set  out 
clearly,  concisely,  and  with  sufficient  particularity  to 
apprise  the  opposite  party  of  what  he  is  called  upon  to 
answer,1  (9  Sncy,  of  PI,  &  Pr»  pp.  686,  6875  tBB&l  v* 
o 'Haray  8  Fed,  Rep,  529;  Jones  v.  Albee,  70  111.  34;  &L&L& 
v.  Horinef  47  id,  430).  In  Smith  v.  Brittenham,  93  111*  183, 
we  said:  'Charges  of  fraud  should  not  be  general,  but  the 
facts  should  be  stated  upon  which  the  charges  are  based,1" 
(liurphy  v.  Eurphyf  139  111*  360,  365.)  J*any  other  cases 
to  the  same  effect  might  be  cited  if  it  were  necessary. 

If  plaintiff  had,  in  fact,  a  case  of  conspiracy  to 
cheat  and  defraud  with  malicious  intent  against  defendant, 
his  counsel  should  not  have  stood  upon  count  two.  Defendant 
calls  attention  to  the  fact  that  one  of  the  grounds  alleged 
in  his  motion  to  strike  was  "that  by  virtue  of  a  settlement 
agreement  by  and  between  Peter  Ligitsos  and  James  Gregory, 
co-partners,  a  copy  of  which  is  attached  hereto  and  made  a 
part  hereof  and  marked  Exhibit  »A, '  the  plaintiff  herein  is 
estopped  and  barred  from  maintaining  this  action  and  it  should 
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be  dismissed";  that  attached  to  the  motion  to  strike  and  made 
a  part  of  the  same  was  Exhibit  A,  which  purports  to  be  an 
agreement  between  James  Gregory  and  Peter  Ligitsos,  executed 
September  4,  1943,  and  witnessed  by  Peter  S»  ■- arenas,  plain- 
tiff's counsel,;  that  by  the  agreement  the  partnership  is  dis- 
solved, and  for  a  consideration  of  $2,000  paid  to  Ligitsos 
all  of  the  assets  of  the  partnership  were  sold  and  delivered 
to  Gregory  and  the  latter  assumed  all  of  the  debts  of  the 
partnership,  and  plaintiff  released  Gregory  from  all  claims 
of  every  kind  and  description,  Y/e  agree  with  plaintiff's 
contention  that  the  settlement  agreement  set  up  in  defendant's 
motion  to  strike  cannot  be  considered  in  support  of  that  motion, 
and  it  nasnot  necessary  for  the  trial  court  to  consider  the 
alleged  agreement  in  ruling  upon  defendant's  motion.   e  feel 
impelled  to  state,  however,  that  there  is  force  in  defendant's 
argument  that  it  was  because  of  the  said  agreement  that  plaintiff 
did  not  make  Gregory  a  party  to  the  suit,  although  he  charges 
the  latter  with  being  a  party  to  the  alleged  conspiracy.  The 
instant  suit  was  commenced  August  10,  1944. 

As  to  count  three  of  the  amended  complaint,  which  plain- 
tiff contends  states  an  action  for  malicious  abuse  of  legal 
process:  In  Jeffery  v.  Robbj.nsj,  73  111.  App.  3!?3,  Mr.  Justice 
Sears,  who  delivered  the  opinion  of  the  court,  filed  a  lengthy 
opinion  in  which  the  essential  elements  of  an  action  for  the 
abuse  of  legal  process  are  stated.  The  opinion  states  (p.  355)* 
"Thp  cases  based  upon  an  abuse  of  process  are  comparatively  few, 
and  a  considerable  proportion  of  those  reported  and  cited  as 
such,  are  found,  upon  examination,  to  have  been  in  fact  actions 
for  malicious  prosecution."  The  court,  after  reviewing  a  number 
of  cases,  concludes  (pp.  360,  36I):  "And  to  constitute  such  im- 
proper direction  of  process,  the  mere  existence  of  an  ulterior 
motive  in  doing  an  act  proper  in  itself,  would  not  suffice,  but 


08 

■ 

.        •  JL. 

Si 
■ 


i 


r 

1 


till  . 

■  « 

so/ 


-10- 

there  must  be  such  an  use  of  it  as  is  in  itself  without  the 
scope  of  the  process  and  improper,  from  which  motive  may  perhaps 
be  inferred.  It  would  seem,  both  from  authority  and  reason, 
that  to  sustain  the  action  these  two  elements  are  essential  - 
first,  the  existence  of  an  ulterior  motive,  and,  second,  an  act 
in  the  use  of  process  other  than  such  as  would  be  proper  in  the 
regular  prosecution  of  the  charge.  From  the  latter  the  former 
may  perhaps  be  inferred,  but  the  existence  of  the  former  could 
not,  in  reason,  dispense  with  proof  of  the  latter,  -  for  if  the 
act  of  the  prosecutor  be  in  itself  regular,  the  motive,  ulterior 
or  otherwise,  is  immaterial.  •••  Abuse  implies  irregular  and 
improper  use,  not  merely  regular  and  proper  use  with  a  bad  motive. H 
The  ^ourt  cites  the  following  from  Wood  v.  Graves  et  al. ,  144  Mass. 
365,  (73  111.  App.  pp.  358,  359)1  "'There  is  no  doubt  that  an  action 
lies  for  the  malicious  abuse  of  lawful  process,  civil  or  criminal.  It 
is  to  be  assumed,  in  such  a  case,  that  the  process  was  lawfully  issued 
for  a  just  cause,  and  is  valid  in  form,  and  that  the  arrest  or  other 
proceedings  upon  the  process,  was  justifiable  and  proper  in  its  in- 
ception. But  the  grievance  to  be  redressed  arises  in  consequence 
of  subsequent  proceedings.  For  example,  if  after  an  arrest  upon 
civil  or  criminal  process,  the  person  arrested  is  subject  to  unwarr- 
antable insults  and  indignities,  is  treated  with  cruelty,  is  deprived 
of  proper  food,  or  is  otherwise  treated  with  oppression  and  undue 
hardship,  he  has  a  remedy,  etc.  ***  Perhaps  the  most  frequent  form 
of  such  abuse  is  by  working  upon  the  fears  of  the  person  under  arrest, 
for  the  purpose  of  extorting  money,  or  other  property,  or  of  com- 
pelling him  to  sign  some  paper,  to  give  up  some  claim,  or  to  do  some 
other  act  in  accordance  with  the  wishes  of  those  who  have  control  of 
the  prosecution,1  citing  Grainger  v.  Hill  [4  Bins.  N.  C.  212]$  'He  was 
held  entitled  to  recover  damages,  not  for  maliciously  putting  the  pro- 
cess in  force,  but  for  maliciously  abusing  it  to  effect  an  object  not 
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within  its  proper  scope.' " 

In  the  instant  case,  it  must  be  remembered,  the  defend- 
ant is  not  charged  with  causing  the  arrest  ©f  plaintiff  nor 
of  seising  any  of  the  property  of  plaintiff  or  of  the  partner- 
ship. The  only  legal  process  in  the  assumpsit  suit  was  the 
summons,  and  upon  the  face  of  the  amended  complaint  it  is 
clear  that  defendant  did  not  use  that  process  for  any  other 
purpose  than  to  bring  the  partners,  Li^itsos  and  Gregory, 
into  the  Jurisdiction  of  the  Minicipal  court.  We  are  satis- 
fied that  the  trial  court  was  justified  in  holding  that  the 
third  count  was  vulnerable  to  a  motion  to  strike* 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
affirmed* 

JUDGMENT  AFFIRMED. 

Sullivan,  P.  J.,  and  Friend,  J,,  concur. 


1 . 
- 

- 


3291.^ 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 


AV\ 


43556 

CHESTER  BOWLES,  Administrator, 
Office  of  Price  Administration, 
for  and  on  behalf  of  U.  S.  A.. 

Appellee, 

v. 

JAMES  0.  K00HT2, 

Appellant. 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  judgment  entered  against 
him  in  the  Circuit  court  of  Cook  county  June  26,  194-5. 
The  judgment  reads  as  follows* 

"This  matter  comes  on  to  be  heard  on  May  25,  1945 
upon  defendant's  petition  for  an  injunetioa  against  the  plain- 
tiff and  plaintiff's  motion  to  dismiss  defendant's  counter- 
claim, and  on  May  26,  1945  upon  plaintiff's  complaint,  defend- 
ant's answer  and  plaintiff's  reply  thereto.  The  court,  in  the 
course  of  said  hearings,  heard  and  considered  testimony  of 
witnesses,  including  the  defendant,  and  other  evidence  presented 
in  open  court  by  and  on  behalf  of  the  defendant  relating  to 
the  merits  of  the  issues  raised  by  plaintiff's  complaint, 
defendant's  answer  and  plaintiff's  reply  thereto,  and  argument 
of  counsel  thereto.  The  defendant  having  stated  that  he  had 
no  further  evidence  to  present,  upon  an  examination  and  con- 
sideration of  said  pleadings,  the  affidavits  thereto  attached, 
the  evidence,  oral,  written  and  documentary,  presented  by  and 
on  behalf  of  the  defendant  and  the  arguments  of  counsel,  and 
being  fully  advised  in  the  premises,  the  Court  now  finds  and 
concludes  as  follows: 

"1,  This  Court  has  jurisdiction  of  the  subject  matter 
of  this  suit  and  of  the  parties  hereto. 

"2.  Since  July  1,  1942,  there  has  been  in  full  force 
and  effect  the  Rent  Regulation  for  Housing  (8  Fed.  Reg.  7322), 
originally  designated  Maximum  Rent  Regulation  No.  28  (7  Fed. 
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Rego  4-913),  establishing  maximum  rents  for  housing  and  accommo- 
dations located  in  the  Chicago  Defense-Rental  Area,  consisting 
of  the  Counties  of  Cook,  Lake,  Dupage  and  Kane  in  the  State 
of  Illinois.  Said  Rent  Regulation  for  Housing,  as  now  and 
hereafter  amended,  is  hereinafter  called  the  'Rent  Regulation. ' 

"3,  The  defendant  is  the  owner,  operator,  agent  or 
manager  receiving  or  entitled  to  receive  rent  for  housing  ac- 
commodations rented  or  offered  for  rent  by  him  and  commonly 
described  as  follows:  512  Ingraham  xtvenue,  Calumet  City, 
Illinois  Rear  7our  Room  Apartment. 

"4.  The  rent  of  said  housing  accommodations  on  March 
1,  1942,  being  the  maximum  rent  thereof  under  Section  4  (a)  of 
the  Rent  Regulation,  was  $9,00  per  week, 

"5,  The  maximum  rent  of  said  housing  accommodations 
is  now,  and  since  July  1,  1942  has  been,  $9»0°  Pe^  week, 

"6.  No  order  increasing  the  maximum  rent  of  said 
housing  accommodations  has  been  entered  by  the  Rent  Director 
of  the  Chicago  Defense-Rental  Area,  or  his  predecessors  in 
office, 

"7«  Since  July  1,  1942,  the  defendant  has  demanded 
and  received  for  said  housing  accommodations  rent  in  excess 
of  the  maximum  rent  thereof,  in  violation  of  Section  2  of  the 
Rent  Regulation  and  Section  4  of  the  Emergency  Price  Control 
Act  of  1942,  in  that  during  the  period  from  May   31,  1944  to 
December  28,  1944,  the  defendant  demanded  and  received  from 
one  Thelma  Lundeen,  a  tenant  of  said  housing  accommodations, 
rent  in  the  amount  of  $10.00  per  week, 

"8,  The  demand  and  receipt  by  the  defendant  of  said 
rent  in  excess  of  the  maximum  rent  of  said  housing  accommodations 
was  not  wilful  and  was  not  the  result  of  a  failure  by  the  de- 
fendant to  take  practicable  precautions  against  the  occurrence 
thereof. 

"9.  The  plaintiff  is  entitled  to  a  permanent  injunction 
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restraining  the  defendant  from  further  violations  of  the  Rent 
Regulation  and  is  further  entitled  to  judgment  against  the  de- 
fendant in  the  amount  of  rent  demanded  and  received  by  the  de- 
fendant from  said  tenant  in  exeess  of  the  maximum  rent  of  said 
housing  accommodations  on  and  after  July  1,  1944,  pursuant  to 
Section  205  (e)  of  said  Emergency  Price  Control  Act  of  1942, 
as  amended, 

MIt  Is  Therefore  Ordered,  Adjudged  and  Decreed  as 
follows : 

"A.  The  defendant,  James  0,  Koontz,  his  agents,  ser- 
vants, employees,  attorneys  and  all  persons  in  active  concert 
or  participation  with  him  be,  and  they  are,  hereby  permanently 
enjoined  from  directly  or  indirectly  demanding  or  receiving 
rent  for  any  housing  aceommodctions,  of  v;hich  the  defendant  is 
the  landlord  receiving  or  entitled  to  receive  rents,  in  amounts 
higher  than  the  maximum  rents  therofor  as  determined  under  the 
Rent  Regulation  for  Housing, 

"B.  The  defendant  refund  to  the  tenant  or  tenants  of 
said  housing  accommodations  all  amounts  received  from  said 
tenant  or  tenants  as  rent  for  said  housing  accommodations  in 
excess  of  the  maximum  rent  thereof,  as  determined  under  the  Rent 
Regulation  for  Housing,  during  the  period  from  July  1,  1942  to 
June  30,  1944. 

"C.  That  the  plaintiff,  on  behalf  of  the  United  States, 
have  judgment  against  the  defendant  in  the  amount  of  $26.00  to- 
gether with  the  costs  of  this  suit," 

Prior  to  the  entry  of  the  final  judgment  a  counterclaim 
filed  by  defendant  was  ordered  dismissed  but  defendant  makes  n© 
complaint  as  to  that  order.  Defendant  failed  to  file  a  transcript 
of  the  proceedings  of  the  trial  and  we  must  look  to  the  judgment 
order  for  the  facts.  It  appears  from  the  record  that  on  February 
1*  1945,  defendant  filed  a  written  demand  for  a  jury  trial.  De- 
fendant appears  as  his  own  attorney  in  this  proceeding.  He  is  no 
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stranger  to  legal  proceedings. 

The  complaint  filed  by  plaintiff  reads  as  follow*: 
"How  comes  Chester  Bowles,  plaintiff,  by  his  attorney, 
and  complains  of  the  defendant,  James  0,  Koontz,  as  follows: 

Count  One 
Ml,  In  the  Judgment  of  the  plaintiff,  the  defendant 
has  engaged  in  acts  and  practices  which  constitute  violations 
of  Section  4  of  the  Emergency  Price  control  Act  of  1942,  as 
amended  (56  Stat.,  23  j  50  U.  S.  C.  A.  App.  Sees.  90 1-971), 
hereinafter  called  'the  Act',  in  that  the  defendant  violated 
the  Rent  Regulation  for  Housing,  (8  Fed.  Keg.  7322),  as 
amended.  Pursuant  to  section  205  (a)  of  the  Act,  the  plaintiff 
brings  this  action  to  enjoin  such  acts  or  practices  and  enforco 
compliance  with  Section  4  of  the  Act, 

"2.  Since  July  1,  1942,  and  at  all  times  herein  mention- 
ed, there  has  been  in  force  and  effect  the  Rent  Regulation  for 
Housing  (8  Fed.  Reg.  7322),  originally  designated  Maximum  Rent 
Regulation  Ho,  28  (7  Fed.  Reg.  4913),  establishing  maximum  rents 
for  housing  accommodations  located  in  the  Chicago  Defense-Rental 
Area,  consisting  of  the  counties  of  Cook,  Lake,  Dupage  and  Kane 
in  the  State  of  Illinois.  S&id  Rent  Regulation  for  Housing,  as 
now  and  hereafter  amended,  is  hereinafter  called  the  'Rent 
Regulation. ' 

*'3«  Under  the  provisions  of  Sections  2  and  4  of  the 
Rent  Regulation,  no  landlord  of  any  housing  accommodations 
rented  on  ilarch  I,  1942  may  demand  or  receive  for  such  housing 
accommodation  rent  in  excess  of  rent  therefor  on  that  date. 
Under  Section  7  of  the  Rent  Regulation,  every  landlord  of 
housing  accommodations  rented  or  offered  for  rent  is  required 
to  file  a  registration  statement  relating  thereto  and  setting 
forth  information  with  respect  to  the  rent  thereof  and  the 
services  and  equipment  provided  therewith* 
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"4.  The  defendant  is  the  owner,  sublessor,  operator, 
agent  or  manager  receiving  or  entitled  to  receive  rent  for 
housing  accommodations  rented  or  offered  for  rent  by  hia  and 
commonly  described  as  follows:  ljl2   Ingraham  Avenue,  Calumet 
City,  Illinois.  Rent  for-room  [four-room]  apartment 

"$>•  Attached  hereto,  marked  as  indicated  below,  and 
by  this  reference  made  a  part  hereof,  are  the  following  docu- 
ments: JSxhibit  A  -  Affidavit  of  James  0.  Koontz   Exhibit 
B  -  Affidavit  of  Thelaa  Lundeen 

"6.  As  appears  from  Exhibit  A,  the  rent  of  said  housing 
accommodation  on  llarch  1,  1942,  being  the  maximum  rent  thereof 
under  Section  4  (a)  of  the  Rent  Regulation,  was  ^.00  per  week. 

n7*     As  appears  from  Exhibit  B,  since  July  1,  1942,  de- 
fendant has  demanded  and  received  for  said  housing  accommodations 
rent  in  excess  of  the  monthly  maximum  rent  thereof  in  violation 
of  Section  2  of  the  Rent  Regulation  and  Section  4  of  the  Act, 
alias  more  fully  set  forth  in  the  following  tables 

"Maximum  Reafl   Rent  Collected         Period 
$9*00  per  week  610.00  per  week    lay  31,  1944  to 

December  28,  1944 

"8.  Unless  the  defendant  is  ordered  to  comply  with  and 
enjoined  from  violating  the  Act  and  Rent  Regulation  pending  tho 
final  determination  of  this  cause,  the  purposes  of  the  Act  and 
the  policies  of  the  United  States,  as  set  forth  therein,  will 
be  defeated,  and  any  judgment  which  this  court  may  enter  on 
final  determination  of  thi3  cause  will  be,  to  the  extent  of 
defendant's  prior  acts  or  failures  or  refusals  to  act,  of  no 
effect, 

"Count  Two 

Ml.  Plaintiff  re-alleges,  as  though  set  forth  here  in 
full,  the  allegations  contained  in  paragraphs  2  to  6,  inclusivo 
of  Count  One  ©f  this  Complaint.  Plaintiff  brings  this  suit 
under  this  Count  Two  pursuant  to  Section  206  (e)  [205  («)] 
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of  the  Act, 

"2,  On  or  after  July  1,  1944,  and  at  least  thirty  days 

prior  to  the  filing  hereof,  defendant  demanded  and  received  for 

said  housing  accommodations  rent  in  excess  of  the  maximum  rent 

thereof,  all  as  more  fully  set  forth  in  the  following  tables 

"Tenant       Maximum  Rent    Rent  Collected      Period 
Thelma  Lundeen  IS$UOO  per  week  13.0.00  per  week  July  1,  1944  to 

December  28,  1944 

"therefore,  the  plaintiff  prays  t 

"1,  A  temporary  and  final  injunction  against  the  defend- 
ant, his  agents,  servants,  employees,  attorneys  and  all  persons 
in  active  concert  or  participation  with  them,  enjoining  them  from 
directly  or  indirectly  demanding  or  receiving  rent  for  any 
housing  accommodations,  of  which  the  defendant  is  the  landlord 
receiving  or  entitled  to  receive  rent,  in  amount  higher  than 
the  maximum  rent  therefor  as  determined  under  the  Rent  Regulation, 

"2,  A  final  order  requiring  the  defendant  to  refund  to 
the  tenant  or  tenants  of  said  housing  accommodations  on  and  after 
July  1,  1942  all  amounts  received  from  said  tenant  or  tenants 
as  rent  for  said  housing  accommodations  in  excess  of  the  maximum 
rent  thereof  prior  to  July  1,  1944. 

"3,  Judgment  against  the  defendant  in  the  amount  of 
$78.00  together  with  the  costs  of  this  suit. 

"4.  Ouch  other,  farther  and  different  relief  as  the 
court  may  deem  just  and  proper." 

If  we  understand  defendant's  main  contention  correctly, 
he  makes  no  claim  that  plaintiff  was  not  entitled  to  the  relief 
sought  under  count  one.  He  states:  "Count  One  of  the  complaint, 
was  filed  pursuant  to  Section  205  (a)  of  the  Act  for  injunctive 
relief  and  under  that  section  of  the  act  the  Court  may  grant  a 
temporary  or  final  restraining  order  without  bond.  The  relief 
under  that  section  is  injunctive  only  and  is  in  chancery." 
He  claims,  however,  that  count  two  of  the  complaint  was  filed 
pursuant  to  Section  205  (e)  of  the  Act  and  that  the  proceeding 
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brought  under  that  count  is  purely  an  action  at  law;  that 

"no  equitable  relief  is  permissible  and  when  a  defendant  is 
sued  under  this  section  he  has  a  right  to  a  trial  by  a  jury"; 
that  neither  section  205  (a)  nor  205  (e)  of  the  Act  grants 
the  court  the  right  to  order  restitution  of  overcharges  to  a 
tenant  not  a  party  to  the  suit.  It  must  be  conceded  that  at 
the  time  that  oral  arguments  were  heard  in  this  court  upon 
the  instant  appeal  there  was  considerable  doubt  as  to  how 
defendant's  contention  should  be  decided.  In  Bowles  v,  Skaggs, 
151  P.  2d  817  (decided  by  the  Circuit  Court  of  Appeals,  Sixth 
Circuit,  November  12,  1945),  the  court  had  before  it  the 
question  as  to  the  power  of  a  court  of  equity  to  compel  resti- 
tution under  section  205  (a)  of  the  Emergency  Price  Control 
Act,  In  its  opinion  the  court  states  (pp.  819,  820,  821): 
"The  principal  question  in  the  case  requires  a  con- 
struction of  Sec,  205(a)  of  the  Act,  *  »  *  It  will  be  noted 
that  the  Administrator  may  make  application  to  the  court  'for 
an  order  enjoining  such  acts  or  practices,1  or  'for  an  order 
enforcing  compliance  with  such  provision,1  It  will  also  be 
noted  that  the  court  is  thereby  empowered  to  grant  'a  permanent 
or  temporary  injunction,  restraining  order,  or  other  order, ' 
No  consideration  appears  to  have  been  given  to  the  phrase  'or 
for  an  order  enforcing  compliance  with  such  provision, '  It 
would  appear  to  be  somewhat  difficult  to  exclude  from  the 
scope  of  orders  enforcing  compliance,  an  order  that  compels 
restitution  to  a  purchaser  of  the  excess  of  a  sale  over  a 
ceiling  price.  Such  an  order  would  seem  to  be,  in  final 
analysis,  an  order  enforcing  compliance  even  though  less 
effective,  perhaps,  as  a  deterrent  than  the  provisions  of  See, 
205(e)  which  give  to  the  buyer,  under  certain  circumstances, 
a  right  of  action  for  treble  the  amount  by  which  the  consider- 
ation exceeds  the  applicable  maximum  price. 

"The  controversy  concerns  itself  mainly,  however,  with 
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the  construction  to  be  placed  upon  the  phrase  'or  other  order' 
in  the  last  line  of  Sec,  205(a).  The  appellee  urges,  and  its 
argument  prevailed,  that  only  such  orders  are  within  the 
connotation  of  the  phrase  as  are  needed  to  make  the  injunction 
order  practicable  and  understandable  in  its  application.  This 
contention  would  seem  to  be  tenuous.  Certainly  were  the 
phrase  entirely  eliminated  one  could  hardly  deny  the  power 
of  the  court  to  amend  and  clarify  an  injunctional  order  which 
concededly  it  has  power  to  grant,  nor  to  punish  for  contempt 
because  of  its  violation.  Nothing  in  the  section  contained, 
v/ere  such  phrase  omitted,  would  seem  to  confine  the  court  to 
the  original  form  or  content  of  the  injunction  or  restraining 
order,  or  to  support  an  inference  that  having  once  granted 
it,  the  power  is  at  an  end  however  ineffective,  Impracticable 
and  ambiguous  the  original  order  might  prove  to  be.  Mani- 
festly, then,  the  phrase  'or  other  order'  must  have  broader 
significance  than  contended, 

"It  is  undoubtedly  within  the  power  of  equity  courts 
to  mould  their  remedies  to  the  needs  of  particular  situations, 
and  nothing  in  the  section  indicates  the  intent  of  the  Congress 
to  restrict  such  powers.  Injunctions  are,  of  course,  most 
commonly  prohibitory,  and  such  injunctions  operate  in  futuro, 
but  equity  courts  have,  from  early  times,  when  equitable  con- 
siderations have  required  the  restoration  of  a  status  quo, 
issued  mandatory  injunctions  or  granted  other  affirmative 
relief  responsive  to  the  needs  of  parties  invoking  equity. 
Certainly  the  public  interest  involved  does  not  compel  a 
limitation  upon  the  normal  and  historical  power  of  equity, 
Hecht  Co.  v.  Bowles,  Adm'r.  321  IJ,  3,  321,  64  S,  Ct.  587, 
88  L.  Ed.  754.  There  it  was  said,  page  330  of  321  U.  S.,  page 
592  of  63  S.  Ct.,  88  L,  Ed.  754,  'It  is  therefore  even  more 
compelling  to  conclude  that,  if  Congress  desired  to  make  such 
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abrupt  departure  from  traditional  equity  practice  as  is 
suggested,  it  would  have  made  its  desire  plain, *  This  was 
in  reference  to  a  contention  that  the  district  court  had  no 
discretion  as  to  whether  or  not  to  issue  an  injunction  but 
was  required  to  do  so  if  the  proper  facts  were  established. 
The  court  resolved  the  ambiguities  of  Sec.  205(a)  'in  favor 
of  that  interpretation  which  affords  a  full  opportunity  for 
equity  courts  to  treat  enforcement  proceedings  under  this 
emergency  legislation  in  accordance  with  their  traditional 
practices,  as  conditioned  by  the  necessities  of  the  public 
interest  which  Congress  lias  sought  to  protect.  United  States 
V.  Morgan,  307  U.  S.  183,  194,  59  S.  Ct.  79 5,   801,  83  L.  Ed. 
1211,  and  cases  cited. *  The  fact  that  the  court  pointed  to  a 
type  of  order  as  within  the  connotation  of  'other  order,1  does 
not  support  an  inference  that  the  inclusion  of  the  one 
necessarily  excludes  all  others. 
«*  *  * 

»*  #  *  I©  deny  to  the  Administrator  power  to  act  in  cases 
where,  as  here,  restitution  rather  than  a  prohibitory  injunction 
is  the  only  practical  remedy,  would  be  to  subvert  the  purposes 
of  the  Act." 

On  October  31,  194?,  the  United  States  Circuit  Court  of 
Appeals,  Eighth  Circuit,  in  Bowles  v.  Warner  Holding  Co.f  151 
F.  2d  529*  filed  an  opinion  that  conflicts  with  the  opinion 
filed  in  the  Skaggs  case.  The  plaintiff  in  the  Earner  Holding 
Co.  case  applied  to  the  Supreme  Court  of  the  United  States  for 
a  writ  of  certiorari,  which  was  granted,  and  on  June  3,  I946, 
tho  latter  court  filed  an  opinion  in  Porter  v.  Earner  Hoidj^ 
Company  in  which  the  ruling  of  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  was  overruled  and  the  ruling  made  fey 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  the  Skaggs 
case  was  sustained.  In  its  opinion  the  court  states: 

"It  is  readily  apparent  from  the  foregoing  that  a  decree 
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compelling  one  to  disgorge  profits,  rents  or  property  acquired 
in  violation  of  the  Emergency  Price  Control  Act  may  properly 
be  entered  by  a  District  Court  once  its  equity  Jurisdiction 
has  been  invoked  under  Sec,  205(a)*  Indeed,  the  language  of 
Sec,  205(a)  admits  of  no  other  conclusion.  It  expressly 
envisages  applications  by  the  Administrator  for  orders  en- 
joining violations  of  the  Act  and  for  orders  enforcing 
compliance  with  the  Actj  and  it  expressly  authorizes  the 
District  Court,  upon  a  proper  showing,  to  grant  'a  permanent 
or  temporary  injunction,  restraining  order,  or  other  order,* 
As  recognized  in  Hecht  Co,  v.  Bowie sif   supra^  328  [321  U*  S, 
3213,  the  term  'other  order'  contemplates  9   remedy  other  than 
that  of  an  injunction  or  restraining  order,  a  remedy  entered 
in  the  exercise  of  the  District  Court's  equitable  discretion. 
An  order  for  the  recovery  and  restitution  of  illegal  rents 
may  be  considered  a  proper  'other  order1  on  either  of  two 
theories: 

"(1)  It  aay  be  considered  as  an  equitable  adjunct  to 
an  injunction  decree,  *  *  *n      This  opinion  determines  defend- 
ant's contention,  and  adversely  to  him. 

The  point  made  by  defendant  that  count  two  involves 
an  action  at  law  and  therefore  he  had  a  right  to  have  the 
issues  raised  under  that  count  tried  by  a  jury,  in  accordance 
with  his  demand,  is  also  disposed  of  by  the  Supreme  Court  of 
the  United  States,  in  that  case,  for  in  its  opinion  it  holds 
that  an  action  to  compel  a  landlord  to  disgorge  rents  acquired 
in  violation  of  the  Emergency  Price  Control  Act  is  an  equitable 
proceeding  and  that  an  order  for  the  recovery  and  restitution 
of  illegal  rents  "may  be  considered  as  an  equitable  adjunct  to 
an  in.1  unction  decree,"   (Italics  ours.)  But  even  if  we  assume 
that  defendant  had  a  right  to  have  the  Issues  raised  by  count 
two  passed  upon  by  a  jury,  if  he  insisted  upon  such  a  trial, 
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nevertheless,  the  record  fails  to  show  that  he  was  deprived, 
against  his  will,  of  that  right.  !  hile  it  is  true  that 
sometime  before  the  trial  of  the  cause  defendant  filed  a 
written  demand  for  a  trial  by  jury,  we  must  presume,  under 
the  record  before  us,  that  he  proceeded  to  trial  by  the  court 
without  objection)  that  he,  acting  as  his  own  attorney,  par- 
ticipated in  the  trial  and  testified  in  his  own  behalf 5  that 
he  offered  other  evidence,  "oral,  written  and  documentary"; 
that  he  informed  the  trial  court  that  he  had  no  further  evidence 
to  present,  and  that  he  then  took  paru  in  the  arguments.  There 
is  nothing  in  the  long  judgment  order  entered  by  the  court  to 
indicate  that  he  made  any  objection  to  the  method  of  the  trial, 
and  it  is  significant,  as  plaintiff  argues,  that  defendant  did 
not  see  fit  to  file  a  transcript  of  the  proceedings  in  the  case. 
There  is  force  in  plaintiff *s  argument  that  defendant  gambled 
upon  a  trial  by  the  court,  and,  having  lost,  he  now  seeks  to 
revive  his  written  demand  for  a  trial  by  jury  that  was  plainly 
not  insisted  upon  nor  referred  to  at  the  time  of  the  trial. 
That  a  party  by  his  conduct  may  waive  his  right  to  a  jury  trial 
is  settled  law.  In  People  v.  Czaszewicz.  295  111.  11,  the 
Supreme  court  states  (pp.  1'j,   16):  "A  mandamus  proceeding  is 
an  action  at  law  and  the  parties  to  it  have  the  right  to  have 
the  issues  of  fact  tried  by  a  jury.  But  this  right  may  be 
waived.  Such  waiver  need  not  be  expressly  stated  but  is  implied 
if  the  parties  proceed  with  the  trial  before  the  court  without 
objection.  In  Vashington  v,  Louisville  and  Hashvllle  Railway 
Co.,  136  111.  4-9,  (an  action  of  trespass  on  the  case,)  the 
court  heard  evidence  in  the  form  of  affidavits  in  regard  to  the 
execution  of  an  agreement  for  settlement  after  suit  was  begun 
and  fraud  in  procuring  it  and  entered  judgment  in  accordance 
with  its  terms.  The  plaintiff  insisted  that  she  had  been 
deprived  of  her  right  to  a  trial  by  jury  of  the  controverted 
fact  in  regard  to  the  validity  of  the  agreement,  but  it  was 
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held  that  since  she  stood  by  and  participated  in  the  proceed- 
ing without  objection,  malting  no  motion  for  a  jury  trial  or 
suggestion  that  she  was  entitled  to  one,  she  could  not  be 
heard  to  complain  Tor  the  first  time  in  the  Appellate  Court. 
In  Heacock  vf  Hosier,.  109  111.  24?,  (a  proceeding  under  the 
Burnt  Records  act,)  a  decree  was  rendered  against  the  defend- 
ant upon  overruling  her  demurrer  to  the  petition,  and  she 
insisted  that  the  law  was  unconstitutional  because  it  deprived 
parties  of  a  trial  by  jury.  It  was  held  that  she  was  not  in  a 
position  to  raise  this  question  because  she  did  not  ask  for  a 
jury  in  the  circuit  court,  and  as  no  jury  was  demanded  the  right 
of  trial  by  jury  was  waived.  These  cases  are  not  decisive  of 
the  question  here,  but  the  view  expressed  is  in  accordance 
with  that  of  the  .Supreme  Jourt  of  the  United  States  in  Phillips 
v.  Preston,  %  How.  278,  and  Kearney  v.  Case.  12  Wall.  275,  where 
the  question  was  decided.  In  the  latter  case  there  was  no 
express  statement  that  the  parties  waived  a  jury,  the  language 
of  the  judgment  showing  that  the  cause  came  on  for  trial,  certain 
counsel  appeared  for  the  plaintiff  and  certain  other  counsel 
for  the  defendants,  and  after  hearing  the  pleadings,  evidence 
and  argument  the  court  entered  judgment.  The  court,  citing 
Phillips  v.  Preston,  supra,  said  that  'it  is  almost  a  necessary 
inference  where  a  party  is  present  by  counsel  and  goes  to  trial 
before  the  court  without  objection  or  exception  he  has  volun- 
tarily waived  his  right  to  a  jury  and  must  be  held  in  this  court 
to  the  legal  consequences  of  such  a  waiver.1"   I$any  other  cases 
to  the  same  effect  might  be  cited  if  it  were  necessary.  The 
cases  cited  by  defendant  in  support  of  his  contention  have  no 
application  to  the  instant  proceedings,  upon  the  facts,  we 
are  satisfied  that  the  instant  contention  of  defendant  is  a 

mere  afterthought  and  that  at  the  time  of  the  trial  he  was  willing 
to  have  the  trial  court  pass  upon  the  issues  raised  by  count  two. 

Defendant  raises  several  technical  points,  but  we  find  no 
merit  in  them. 

The  judgment  of  the  Circuit  court  of  Cook  county  is  affirmed* 

JUDGMENT  AFFIRMED. 
Sullivan,  P.  J.,  and  Friend,  J.,  concur* 
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CLARA  MARY  AHLSTRAND, 

Appellee, 

v. 

OLAF  ALBIK  AHLSTRAND, 

Appellant. 


APPEAL  FROM  SUPERIOR     f 
COURT  OF  COOK  COUNTY. \  \ 


MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  July  12,  1945,  a  decree  for  separate  maintenance 
was  entered  in  favor  of  plaintiff  and  the  counterclaim  of 
defendant  for  divorce  upon  the  grounds  of  extreme  and  re- 
peated cruelty  was  dismissed.  The  custody  of  two  minor 
children  was  awarded  to  plaintiff.  Defendant  was  ordered 
to  pay  plaintiff  the  sum  of  $200  per  month  for  the  support 
and  maintenance  of  herself  and  the  children  and  that  he 
should  also  pay  certain  sums  to  plaintiff  for  her  attorney* s 
fees,  for  the  services  of  a  court  reporter,  and  court  costs. 
On  September  19,  1945,  plaintiff  filed  a  petition  for  a  rule 
upon  defendant  to  show  cause  why  he  should  not  be  punished 
for  contempt  of  court  for  his  neglect  and  refusal  to  comply 
with  the  provisions  of  the  decree.  The  petition  alleged  that 
defendant  was  then  in  arrears  in  the  total  sum  of  $765.15  and 
that  although  he  was  well  able  to  pay  the  same  he  had  wilfully 
neglected  and  refused  to  do  so.  On  the  same  day  an  order  was 
entered  tm.  directing  defendant  to  show  cause  by  October  19,  1945, 
why  he  should  not  be  held  in  contempt  of  court,  and  he  was  order- 
ed to  answer  the  petition  within  ten  days.  Defendant  filed  a 
verified  answer  to  plaintiff's  petition.  For  the  purposes  of 
this  appeal  it  is  only  necessary  to  refer  to  an  affirmative 
defense  interposed  by  defendant  in  his  answer.  Therein  he 
alleges  that  on  August  12,  1945,  "after  constant  implorations, 
the  petitioner  resumed  cohabitation  with  the  respondent  and  they 
lived  and  cohabited  happily  together  at  their  summer  home  with 
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their  two  minor  children  at  Paddock  Lake,  Wisconsin,  until 
the  second  day  of  September,  1945" J  that  on  that  date  plain- 
tiff and  defendant  returned  to  their  home  in  Chicago  and 
about  midnight  of  the  same  date,  for  no  apparent  or  logical 
reason  v/hatsoever,  plaintiff  told  defendant  that  her  lawyers 
had  advised  her  that  resumption  of  cohabitation  with  defendant 
had  rendered  the  decretal  order  null  and  void  and  she  ordered 
defendant  to  leave  his  abode,  and,  under  threats  of  physical 
injury  to  his  person,  he  had  no  alternative  but  to  leave  his 
home;  that  again  on  the  same  day  he  cohabited  and  had  marital 
relationships  with  plaintiff  and  again  he  offered  to  remain 
permanently  with  her,  but  she  stated  that  she  could  not  do 
this,  upon  trie  advice  of  her  attorneys;  that  defendant  has 
continuously  importuned  plaintiff  to  resume  normal  cohabitation 
with  him  and  "to  make  a  much  needed  home  for  themselves  and  their 
two  small  children,"  but  plaintiff  has  refused  and  still  con- 
tinues to  refuse  to  do  so,  under  the  advice  of  counsel*  The 
answer  further  alleges  that  the  decretal  order  entered  in  this 
cause  had  been  vacated  by  operation  of  law  and  the  same  is  null 
and  void.  Ho  reply  was  filed  to  defendant's  answer,  nor  was 
there  any  motion  made  by  plaintiff  in  reference  to  the  same 
until  the   hearing. 

The  report  of  proceedings  in  the  instant  cause  consists 
mainly  of  colloquies  between  the  counsel  and  the  court,  and  it 
is  plain  that  the  hearing  upon  plaintiff's  petition  was  not  an 
orderly  proceeding.  After  a  careful  study  of  the  transcript  we 
ascertain  the  following  facts j  Defendant's  counsel  called  the 
attention  of  the  court  to  the  fact  that  there  was  no  pleading  on 
file  denying  or  attacking  the  affirmative  allegations  stated  in 
defendant's  answer  and  he  insisted  that  in  that  state  of  the 
record  the  allegations  were  admitted,  and  that,  therefore,  the 
decree  entered  was  null  and  void  and  of  no  effect,  and  he  moved 
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that  the  decree  be  summarily  vacated  "as  being  null  and  void 
at  this  time."  Plaintiff's  counsel  argued  that  the  court  had 
no  power  to  grant  sueh  a  motionj  that  defendant  had  had  an 
opportunity  to  take  the  case  to  the  Appellate  court  but  that 
he  did  not  do  soj  that  "now  he  is  attempting  by  this  move  to 
void  the  terms  of  the  deeree  and  order  of  July  12,  194-5. "  The 
following  then  occurred:  "The  Court:  He  has  alleged  in  his 
answer  that  the  parties  have  resumed  marital  relations.  Mr* 
Cllnnin  [attorney  for  plaintiff]:  We  deny  that  and  can  prove 
that  such  statements  are  utterly  false.  The  Court:  He  has 
made  a  request  for  a  hearing  as  to  the  validity  of  the  decree. 
I  cannot  deny  that  request  for  such  hearing  and  the  introduction 
of  testimony.  M  Plaintiff's  counsel  then  argued  that  the  payment 
of  money  due  under  the  decree  could  not  be  voided  by  the  allega- 
tions that  the  parties  had  resumed  marital  relations  and  he  moved 
the  court  to  strike  the  answer  of  defendant,  and  thereupon  the 
court  struck  the  answer  from  the  files.  Defendant's  counsel  then 
stated  that  defendant  would  stand  upon  his  answer.  Thereupon 
plaintiff  was  called  to  the  stand  and  she  testified,  in  substance, 
over  the  objection  of  defendant,  that  the  total  amount  due  her 
from  defendant,  under  the  decree,  was  $1,35°«  The  court  then 
denied  a  motion,  made  by  counsel  for  defendant,  to  strike  the 
testimony  of  plaintiff.  The  contempt  order  was  then  entered  by 
the  court. 

Defendant  contends,  Inter  alia,  that  all  of  the  affirmative 
allegations  in  the  answer  of  defendant  were  admitted  by  plaintiff's 
failure  to  reply  to  the  answer,  and  he  further  contends  that  "the 
resumption  of  cohabitation  and  marital  relations  automatically 
abrogates  a  decree  for  separate  maintenance,"  and  that  the  order 
for  the  payment  of  alimony,  etc.,  included  in  the  decree  thereby 
became  void.  This  last  contention  must  be  sustained*  The  court 
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in  Newman  v.  Newman*  240  111*  App.  193,  passed  upon  a  like 
contention  and  held  that  where  following  the  entry  of  a  decree 
for  separate  maintenance  the  parties  resumed  marital  relations 
and  lived  together  as  husband  and  wife  for  a  period  of  three 
months,  and  there  was  no  evidence  to  show  that  the  reconcilia- 
tion was  not  genuine  and  in  good  faith,  the  decree  was  abro- 
gated by  the  act  of  resuming  relations;  that  where  following 
the  entry  of  a  decree  for  separate  maintenance  the  parties 
abrogate  the  decree  by  resuming  matrimonial  relations,  an  order 
for  the  payment  of  alimony  included  in  such  decree  thereby  be- 
comes void.  The  supreme  court  in  Van  Dolman  v.  Van  Dolman.  378 
111.  98,  104,  held:  "A  reconciliation  and  resumption  of  marriage 
relations  after  a  decree  in  separate  maintenance,  abrogates  the 
decree,"  and  Kewman  v.  Kewmanf  supra,  is  cited  in  support  of  this 
statement  of  the  law.  Defendant  asks  us  to  reverse  the  contempt 
order  entered  against  him,  without  remanding  the  cause,  upon  the 
ground  that  the  affirmative  allegations  in  his  answer  as  to  the 
resumption  of  cohabitation  and  marital  relations  must  be  taken 
as  true,  as  plaintiff  failed  to  reply  to  the  same.  We  believe, 
however,  in  view  of  the  confused  nature  of  the  proceedings  in 
the  trial  court,  that  justice  will  be  best  served  by  allowing 
plaintiff  an  opportunity  to  deny  the  said  allegations.  The 
transcript  shows  that  during  the  proceedings  she  cried  out  that 
defendant's  allegations  in  reference  to  the  resumption  of  the 
marital  relations  were  false.  If  she  files  a  reply  and  denies 
the  allegations  the  trial  court  should  then  proceed  to  hear  and 
determine  the  issue.  If  the  trial  court  finds  that  defendant 
has  proved  the  allegations  in  his  answer  by  a  preponderance  of 
the  evidence  the  decree  of  separate  maintenance  and  the  order 
for  the  payment  of  alimony  included  therein  would  thereby 
become  void.  If,  on  the  other  hand,  the  trial  court  finds 
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that  the  allegations  of  defendant  have  not  been  proven  by 

a  preponderance  of  the  evidence,  it  can  then  proceed  to  a 

hearing  and  determination  of  the  merits  of  plaintiff's 

petition  for  a  rule  to  show  cause. 

The  judgment  of  the  Superior  court  of  Cook  county 

is  reversed  and  the  cause  is  remanded  with  directions. 

JUDGMENT  REVERSED-  AND  CAUSE 
RKfi&NDED  WISH  DIRECTIONS, 

Sullivan,  ?.  J.,  and  Friend,  J.,  concur* 
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IN  THE  MATTER  OP  THE  ESTATE  OF 
JOHN  I,  NELSON,  Incompetent. 


AUGUSTUS  L.  WILLIAMS  and  JOHN 
D.  VOSNOS, 

Appellees. 


1329I4H&43 

) 

) 

)  APPEAL  FROM  CIRCUIT 

) 

)  COURT  OF  COOK  COUNTY. 

) 


SARITA  E,  NELSON,  Conservatrix 
of  the  Estate  of  John  I,  Nelson, 
Incompetent, 

Appellant. 


MR,  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

From  a  judgment  order  of  the  Circuit  court  of  Cook 
county  that  John  D.  Vosnos  and  Augustus  L.  Williams  recover 
from  the  estate  of  John  I.  Nelson,  Incompetent,  the  sum  of 
$2,250,  Sarlta  E.  Nelson,  conservatrix  of  said  estate,  appeals. 

On  April  24,  1945,  the  following  claim  was  filed  in 
the  Probate  court  of  Cook  county: 
"In  the  Matter  of  the  Estate  Of 
JOHN  I.  NELSON, 

Incompetent 

"A,  L,  Williams  being  first  duly  sworn  says  that  he 
has  knowledge  of  the  facts  herein  set  forth,  that  the  annexed 
claim  against  the  above  named  estate  is  just  and  unpaid  after 
allowing  all  just  credits,  deductions,  and  set-offs,  and  that 
claimant  has  no  other  claim  against  said  estate.  Claim  is  for 
attorney  fees  for  legal  services  rendered  at  the  request  of 
and  on  behalf  of  the  said  John  I,  Nelson,  in  the  matter  of 
securing  his  discharge  from  the  Chicago  State  Hospital  for  the 
Insane  in  a  Writ  of  Habeas  Corpus  Proceeding,  February  26,  1945. 
"Subscribed  and  sworn  to  before  me 


this  28th  day  of  February  1945. 


"A,  L,  Williams 


"Frank  Lyman 

"Clerk  of  the  Probate  Court 
"Notary  Public H 
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Upon  the  same  date  Augustus  L.  Williams  and  John  D» 
Vosnos  filed  a  petition  in  that  court  alleging,  in  substance, 
that  they  are  duly  licensed  and  practicing  attorneys;  that  John 
I«  Nelson  and  Sarita  E.  Nelson  are  husband  and  wife  and  are 
residents  of  Tupelo,  Mississippi;  that  on  January  29,  1945,  Nelson, 
a  successful  practitioner  of  dentistry  in  Mississippi,  came  t© 
Chicago  to  attend  to  certain  business  affairs;  that  he  became  in- 
volved in  a  dispute  concerning  his  business  affairs  with  his  wife 
and  Macon  H.  Huggins,  his  cousin,  an  attorney;  that  on  February  8, 
1945,  Nelson  was  committed  to  the  Chicago  State  Hospital  for  the 
Insane  and  his  wife  was  appointed  "conservator"  of  his  estate; 
that  about  February  10,  194?,  a  minister,  and  friend  of  Nelson 
since  his  boyhood,  visited  Nelson  at  the  said  hospital  and  Nelson 
complained  to  the  minister  that  he  was  not  insane  and  urged  the 
minister  to  secure  the  services  of  an  attorney  and  authorized  the 
minister  to  employ  an  attorney  and  to  offer  the  attorney  $5,000 
and  expenses  for  securing  his  discharge  from  the  hospital,  and  for 
said  minister  to  bring  the  attorney  to  the  institution  to  confer 
with  him;  that  on  February  13,  1945,  Williams,  in  company  with  said 
minister,  visited  Nelson  at  the  hospital  and  Nelson  confirmed  the 
employment  of  Williams  as  his  attorney  to  prosecute  a  writ  of 
habeas  corpus-  to  obtain  his  release,  and  Nelson  also  executed  a 
power  of  attorney  appointing  Williams  to  act  in  his  stead  and  behalf 
in  all  matters;  that  Nelson  then  appeared  to  Williams  to  be  in  full 
possession  of  his  mental  faculties;  that  on  February  16,  1945, 
..illiams  found  it  necessary  to  employ  an  additional  attorney  and 
John  D.  Vosnos  became  associate  counsel  at  the  request  of  Williams; 
that  on  the  same  date  petitioners,  Williams  and  Vosnos,  filed  a  "/rlt 
of  habeas  corpus  in  behalf  of  Nelson  before  Judge  Dunne  in  the 
Circuit  court  of  Cook  county,  who  issued  a  writ  of  habeas  corpus 
returnable  forthwith;  that  on  the  same  date  there  was  a  hearing  in 
the  matter  of  the  writ  before  Judge  Dunne  and  certain  testimony  was 
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heard j  that  on  February  23,  1945,  two  expert  psychiatrists 
testified  before  the  court  and  on  February  26,  1945,  Judge 
Dunne  entered  an  order  declaring  Nelson  t©  be  sane  and  directing 
his  discharge  from  the  said  hospital]  that  on  February  13,  1945, 
Kelson  again  agreed  to  pay  petitioners  the  sum  of  $5*000  as 
attorneys'  fees  in  the  matter  of  securing  his  discharge  from 
the  said  hospital,  and  also  agreed  to  pay  them  a  sum  equal 
to  the  amount  advanced  as  necessary  costs  of  the  prosecution 
of  said  v;rit,  and  that  on  February  16,  1945,  Nelson  testified 
before  Judge  Dunne  that  he  had  employed  petitioners  as  his 
attorneys  in  the  matter  of  the  writ;  °that  the  necessary 
expenses  and  costs  incurred  in  the  prosecution  of  the  said 
writ  are  as  follows s 

Ml,»  To  Dp*  A.  S,  Hershfield  •  *  •  *  $150,00 

2,  Long  Distance  telephone  calls  .  15.00 

3o  6  automobile  trips  to  hospital  •  40,00 

4,  Certified  copies  of  orders   .  .  10.00 

5.  Necessary  investigation  ,  ,  .  ,  ^5.00 

"Total  $250.00"$ 

that  petitioners  have  been  informed  that  Nelson  and  his  wife 
have  left  Illinois  and  are  now  residing  in  Tupelo,  Mississippi; 
that  immediately  after  the  order  of  discharge  was  entered  Nelson 
was  prevailed  upon  by  his  wife  and  Macon  H.  Huggins,  "attorney 
for  conservator,"  and  others,  not  to  confer  with  them  and  that 
from  that  time  to  the  present  petitioners  have  been  unable  to 
confer  with  Nelson,  and  they  believe  that  a  conspiracy  was  entered 
into  to  take  Nelson  out  of  the  State  of  Illinois  and  into 
Mississippi,  where  he  now  resides;  that  within  three  weeks  after 
February  26,  1945,  under  the  rules  and  regulations  of  the  Depart- 
ment of  Public  Welfare  of  the  State  of  Illinois,  Nelson  would  have 
been  deported  to  the  State  of  Mississippi  as  an  Insane  person  had 
he  not  been  discharged  by  Judge  Dunne;  that  petitioners  are  in- 
formed that  the  estate  of  Nelson  is  valued  at  $75,000  and  upwards 
and  they  allege  that  Nelson  personally,  and  now  his  estate,  is  in- 
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debted  to  them  In  the  sum  of  $5,250;  that  "your  petitioners 

has 
further  represent  that  this  court/ juris diction  to  allow  then  the 

said  claim,  ©r  in  the  alternative  that  the  present  conservatrix 
be  removed  so  your  petitioners  can  institute  the  necessary  and 
proper  legal  proceedings  in  the  proper  court  or  courts  in  Cook 
County,  so  service  can  be  had  on  a  resident  conservator  and  the 
subject  matter  hereof  be  properly  adjudicated";  that  petitioners 
allege  that  the  contract  of  employment  alleged  in  the  petition 
was  entered  into  at  a  time  when  Nelson  had  been  legally  adjudged 
incompetent,  but  that  in  truth  and  in  fact  he  was  sane;  that  said 
contract  was  ratified  and  confirmed  by  Kelson  on  the  date  of  his 
discharge;  that  on  said  date  Nelson  set  over  and  assigned  to  the 
petitioners  the  sum  of  $5> 250,  payable  out  of  the  funds  he  "or 
his  conservatrix  have  now  and  on  deposit  with  the  South  East 
National  Bank  of  Chicago."  The  petitioners  pray  that  Sarita  E, 
Nelson  be  removed  as  conservatrix  and  a  resident  conservator  be 
appointed;  that  an  order  be  entered  allowing  petitioners*  claim 
and  that  the  conservator  to  be  appointed  be  directed  to  pay  them 
the  sum  of  $5,250  in  full  settlement  for  legal  services  rendered 
in  behalf  of  Nelson.  Attached  to  the  petition  is  an  affidavit  of 
Augustus  L.  Williams  and  John  D.  Vosnos  in  which  they  aver  "that 
the  facts  stated  therein  are  true  in  substance  and  in  fact*"  The 
conservatrix  filed  her  verified  answer  to  the  said  petition.  The 
answer  is  a  lengthy  one  and  it  is  only  necessary  to  recite,  in 
substance,  certain  parts  of  it.  She  avers  that  she  never  received 
any  notice  of  the  habeas  corpus  proceedings  and  that  she  had  at  no 
time  engaged  or  authorized  T/illiams  to  represent  the  incompetent  in 
a  habeas  corpus  proceeding  or  in  any  other  proceeding;  denies  that 
it  was  necessary  for  'illiams  to  file  a  writ  of  habeas  corpus  or  to 
Secure  the  assistance  of  Vosnos  in  any  habeas  corpus  proceedings, 
a;  d  denies  that  the  contract  alleged  in  the  petition  was  ever  rati- 
fy d  or  confirmed  by  said  ITelson  after  his  discharge;  denies  that 
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Nelson  was  sane  at  the  time  th*  alleged  contract  was  entered 
into  and  avers  that  he  was  insane  at  the  time  that  he  was 
incarcerated  in  the  Chicago  State  Hospital  for  the  Insane  and 
that  he  is  still  insane  and  is  now  incarcerated  in  the  Hospital 
for  the  Insane  in  tine  State  of  Mississippi;  that  two  days  after 
he  was  discharged  by  the  Circuit  court  of  Cook  county  in  the 
habeas  corpus  proceedings  he  arrived  in  Tupelo,  Mississippi, 
his  old  home,  where  he  went  into  one  of  his  fits  of  insanity 
and  was  examined  by  Dr,  Cleveland  of  that  city,  who  issued  a 
certificate  that  Nelson  should  be  adjudged  a  lunatic  and 
committed  to  an  insane  hospital  for  treatment;  that  on  February 
28,  1945,  a  hearing  was  had  in  that  city  before  the  Chancery 
Court  of  Lee  County,  Mississippi,  and  a  Jury  found  that  Kelso 
was  of  unsound  mind  /incapable  of  taking  care  of  himself,  a 
the  order  of  said  court  Kelson  was  committed  to  the  State  Ir 
Hospital  of  the  State  of  Mississippi,  where  he  is  now  incarct 
A  certified  transcript  of  the  record  of  the  Chancery  Court  of 
County,  I'ississippi,  is  attached  to  the  answer.  The  conserve 
further  avers  that  nelson  was  insane  at  the  time  that  he  was 
carcerated  in  the  Chicago  State  Hospital  for  the  Insane  and  tht. 
he  is  still  insane;  that  the  alleged  contract  between  her  ward  and' 
Williams  was  void  and  illegal  because  of  the  incapacity  of  her 
ward  to  make  a  valid  contract.  Attached  to  the  ansv/er  of  the 
conservatrix  Is  a  certified  copy  of  the  Judgment  order  of  the 
County  court  of  Cook  county  entered  February  8,  1945,  which  re- 
cites, inter  alia,  that  upon  the  duly  verified  petition  of 
Sarlta  S,  Nelson  and  the  certificates  of  two  physicians,  S,  A, 
Sugar  and  Clarence  Neymann,  and  upon  due  notice  the  court  heard 
the  testimony  of  witnesses  and  examined  the  certificates  of  the 
said  physicians,  and  found  that  John  I,  Kelson  "is  mentally  illj 
is  now  of  unsound  mlndj  is  not  capable  of  managing  and  early 
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for  his  own  estate;  is  dangerous  to  himself;  is  dangerous  to 
others  if  permitted  to  go  at  large;  is  in  such  condition  of 
mind  or  body  as  to  be  a  fit  subject  for  care  and  treatment  in 
a  hospital  for  mentally  ill  persons,"  and  it  was  ordered  and 
adjudged  that  lie  Is  on  be  committed  to  the  care  and  custody  of 
the  Department  of  Public  elfaro  for  the  State  of  Illinois, 
to  the  Chicago  State  Hospital,  Dunning,  111*  The  certified 
transcript  of  the  record  of  the  Chancery  Court  of  Lee  County, 
Mississippi,  sho?/s  that  after  certain  preliminary  steps  had 
been  taken  in  that  court  a  jury  was  called  to  inquire  into  the 
condition  of  mind  of  John  Ira  Kelson  and  that  after  a  hearing 
the  Jury  returned  a  verdict  that  Nelson  "is  of  unsound  mind  and 
not  capable  of  taking  care  of  himself;  and  recommend  that  the 
said  John  Ira  ITelson  be  committed  to  State  Insane  ilospital"; 
and  that  thereupon  a  ?/rit  issued  commanding  the  sheriff  of 
Lee  County  to  arrest  ITelson  and  place  him  in  the  Lunatic 
Asylum  of  the  State. 

Upon  April  12,  194 5,  the  claim  of  .illiams  came  on 
for  hearing  before  the  Probate  court  of  Cook  county,  at  which 
time  the  following  order  was  entered:  "This  cause  coming  on  to 
■fee  heard  upon  the  claim  of  ..  L,  '..illiams  and  the  removal  of  the 
conservator  of  the  Estate  of  John  Ira  Nelson  Incompetent  and 
the  petition  in  support  thereof  and  the  court  being  fully 
advised  in  the  premises:  It  is  hereby  ordered  that  the  said 
claim  of  A.  L,  Williams  be  and  the  same  is  hereby  denied  and 
disallowed,  and  that  the  said  petition  in  support  thereof  is 
hereby  dismissed*  It  is  further  ordered  that  the  appeal  bond  be 
and  it  hereby  fixed  at  two  hundred  fifty  ($2^0.00)  dollars,"  On 
April  13,  194J>,  an  appeal  bond  of  John  D.  Vosnos  and  -.ugustus  L, 
Williams  in  the  amount  of  ;^250  was  approved  and  filed  in  the 
Probate  court.  On  September  17,  1945,  the  "conservator"  filed 
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in  the  Circuit  court  of  Cook  county,  before  Judge  Fisher,  a 
verified  motion  to  dismiss  the  claim  and  petition  of  Williams 
and  Vosnos  for  the  following  reasons; 

"1.  It  appears  from  the  record  and  the  Petition  of 
the  Claimants  herein  that  on  the  8th  day  of  February  1945,  the 
said  John  Ira  Nelson  was  adjudicated  as  an  incompetent  person 
by  the  County  Court  of  Cook  County  and  was  admitted  to  the 
Chicago  State  Hospital  for  the  insane, 

"2,  It  further  appears  from  the  record  and  from  the 
Claimants1  petition  in  support  of  said  claim  that  the  said  John 
Ira  Nelson  was  incarcerated  in  the  said  Chicago  State  Hospital 
For  The  Insane  on  the  13th  day  of  February,  1945,  the  date  upon 
which  the  Claimants  claim  a  contract  was  made  with  the  said 
incompetent  for  the  claimants  to  act  as  his  attorneys. 

"3.  And  it  further  appears  from  the  record  and  the 
claimants'  petition  in  support  of  said  claim,  filed  herein,  that 
the  claimants,  nor  either  of  them,  were  never  at  any  time  ap- 
pointed as  the  Guardian  ad  Litem  and  next  friend  by  the  Probate 
Court  or  any  other  Court  with  authority  to  represent  the  said 
Ward  in  any  proceedings  in  any  Court  in  this  State,  and  that  this 
Court  is  without  jurisdiction  to  entertain  the  Appeal  and  try 
this  cause  De  Novo  under  the  particular  facts  and  circumstances 
disclosed  by  the  record  in  this  cause, 

"4.  That  the  Claimants'  petition  discloses  that  their 
alleged  agreement  with  the  said  incompetent  is  contrary  to  Section 
276  of  the  Illinois  Revised  Statute,  1943,  which  reads  as  follows: 

"'The  Conservator  of  an  Estate  of  an  Incompetent  shall 
appear  and  represent  his  Ward  in  all  legal  proceedings,  unless 
another  person  is  appointed  for  that  purpose  as  Conservator  or 
next  friend,  but  this  does  not  impair  the  power  of  any  Court  to 
appoint  a  Conservator  or  next  friend  to  defend  the  interest  of  the 
Ward  in  that  Court,  or  to  appoint  or  allow  any  person  as  nest 
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friend  of  the  Ward  to  commence,  prosecute  or  defend  any  suit 
in  his  behalf, • 

"5*  That  it  further  appears  from  the  said  record  and 
the  Claimants'  petition  in  support  of  the  claim  filed  herein, 
that  during  the  time  and  period  in  which  the  Claimants  alleged 
that  they  were  performing  services  for  the  said  incompetent, 
at  the  instance  and  request  of  the  said  incompetent,  the  said 
incompetent  was  incarcerated  in  the  said  Chicago  State  Hospital 
for  the  Insane,  and  had  not  been  restored  by  the  order  of  any 
Court,  and  had  not  been  released  from  said  incarceration,  and 
that  the  said  Conservator  was  lawfully  qualified  and  acting  as 
Conservator  of  the  person  and  Estate  of  said  Incompetent  Ward 
at  the  time  the  alleged  agreement  with  the  said  incompetent  was 
executed  and  the  alleged  services  were  performed;  that  said 
action  and  conduct  of  the  claimants  was  contrary  to  Section  278, 
Chapter  3  of   the  Illinois  Revised  Statute,  1943,  which  reads 
as  follows: 

"•Every  note,  bill,  bond,  or  other  contract  by  any 
person  who  is  an  adjudged  insane  person  or  an  adjudged  incompetent 
person  is  void  as  against  that  person  or  his  estate,  but  a  person 
making  a  contract  with  the  adjudged  insane  or  adjudged  incompetent 
person  is  bound  thereby.  Every  contract  made  with  an  insane 
person,  an  idiot  or  an  imbecile  before  the  adjudication  of  in- 
sanity or  incompetency  or  with  any  person  thereafter  adjudged 
incompetent  or  had  filed  for  the  appointment  of  a  Conservator, 
may  be  avoided  except  in  favor  of  the  person  fraudulently  making 
the  contract, ■ 

"Wherefore,  respondent  moves  that  Claimants1  claim  and 
Petition  in  support  thereof  be  dismissed  and  the  Claimants  take 
nothing,  and  that  the  said  Estate  of  John  Ira  Nelson,  Incompetent, 
have  judgment  for  its  costs  in  this  behalf  sustained,  and  have 
execution  therefor." 
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On  October  17,  1945,  Judge  Fisher  denied  the  motion 
of  "the  conservator,"  and  entered  the  following  order: 

"This  cause  coming  on  to  be  heard  on  the  appeal  of 
John  D.  Vosnos  and  Augustus  L.  Williams,  from  the  Probate  Court 
of  Cook  County,  dismissing  and  disallowing  their  claim  for 
attorneys1  fees  etc.,  as  more  fully  alleged  and  described  in 
their  petition  filed  in  the  Probate  Court,  which  petition  is 
before  this  court  on  this  appeal,  and  the  answer  of  the  conser- 
vator, Rarita  Nelson,  to  said  petition;  and  the  court  having 
jurisdiction  of  the  parties  hereto  and  the  subject  natter  hereof, 
and  having  tried  said  cause  de  novo,  as  provided  by  statute,  and 
having  heard  the  evidence  adduced  by  the  prospective  parties, 
and  having  heard  the  arguments  of  the  respective  counsel,  and 
being  fully  advised  in  the  premises,  Doth  Finds 

"1,  That  the  said  John  D.  Vosnos  and  Augustus  L# 
Williams,  appellant-claimants,  have  a  valid  claim  against  the 
estate  of  John  I.  Nelson,  Incompetent, 

"2,  That  the  said  John  D,  Vosnos  and  Augustus  L. 

Williams  have  rendered  valuable  services  to  the  said  John  I» 

Nelson,  Incompetent;  that  said  services  were  necessary  and 

i 
proper  for  the  protection  of  the  liberty,  property  rights,  and 

the  person  of  the  said  John  X*  Nelson,  Incompetent;  that  the 

said  John  D.  Vosnos  and  Augustus  L<»  Y/illlams,  attorneys,  have 

expended  considerable  time,  skill  and  effort  in  obtaining  the 

release,  discharge  aaoA   judicial  restoration  of  the  said  John  I, 

Nelson,  Incompetent,  by  moans  of  a  petition  for  a  writ  of  habeas 

corpus;  that  in  the  performance  of  said  professional  services 

and  duties,  it  became  necessary  for  them  to  employ  expert 

psychiatrists  and  court  reporters,  and  to  advance  the  court 

costs  and  other  expenditures,  and  as  a  consequence  thereof,  they 

were  compelled  to  advance,  and  did  advance,  on  behalf  of  the  said 

John  I.  Nelson,  Incompetent,  the  sum  of  two  hundred  and  fifty 
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dollars  ($250.00)  in  cash. 

"3.  That  the  reasonable,  usual  and  customary  value 
of  the  services  rendered  by  said  John  D.  Vosnos,  and  Augustus 
L.  Williams,  is  the  sum  of  two  thousand  dollars  ($2,000.00), 
in  addition  to  the  expenditures  incurred  by  said  attorneys 
herein, 

"4.  That  the  estate  of  John  I,  Helson,  Incompetent, 
real,  personal  and  mixed,  is  of  the  approximate  value  of 

$70,000.00. 

"It  Is  Therefore  Ordered,  Adjudged  and  Decreed: 

"(a)  That  the  said  John  D.  Vosnos  and  Augustus  L# 
Williams  shall  recover  from  the  estate  of  John  I.  Helson, 
Incompetent,  the  sum  of  Two  thousand,  two  hundred  and  fifty 
dollars  ($2,250.00), 

"(b)  That  the  conservator,  Sarita  Kelson,  her 
successor  or  successors  in  office,  be,  and  he,  she  or  they, 
are  hereby  directed  to  pay  to  John  D.  Vosnos  and  Augustus  L. 
Williams,  out  of  the  estate  of  John  I,  Helson,  Incompetent, 
the  sum  of  Two  thousand,  two  hundred  and  fifty  dollars 
($2,250.00),  and  in  addition  thereto,  the  court  costs  incurred 
in  these  proceedings  in  due  administration  of  the  estate  aforesaid." 

In  a  motion  for  a  new  trial  filed  by  the  conservatrlx 
she  alleged,  inter  alia,  "that  the  court  erred  in  entering  the 
Judgment  herein  without  swearing  witnesses  and  hearing  testimony 
in  support  of  the  claim  for  attorney's  fees  filed  herein  by  the 
claimant  ***„»'  The  conservatrlx  failed  to  file  a  report  of  the 
proceedings  before  Judge  71sher,  although  the  record  tends  to  show 
that  a  transcript  was  presented  to  the  judge  and  approved  by  him* 
She  ia  therefore  in  no  position  to  criticise  the  conduct  of  the 
trial  court  during  the  hearing  of  the  claim.  However,  we  are 
ablk   to  determine  the  merits  of  this  appeal  from  the  record 
before  us. 
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Section  124,  ch.  3,  par.  276,  111.  Rev.  Stat. 
1945,  reads  as  follows: 

"276.  Sec.  124.  Appearance  in  Suit  of  Incompetent.) 
The  conservator  of  the  estate  of  an  incompetent  shall  appear 
for  and  represent  his  ward  in  all  legal  proceedings  unless 
another  person  is  appointed  for  that  purpose  as  conservator 
or  next  friend.  But  this  does  not  impair  the  power  of  anx 
court  to  appoint  a  conservator  or  next  friend  to  defend  the 
interests  of  the  ward  in  that  court,  or  to  appoint  or  allow  any, 
person  as  the  next .friend  of  a  ward  to  commence^  prosecute,  or_ 
defend, jyg  suit  in  his  behalf. rt 

Attorney  ullllaras,  the  real  claimant  in  this  case, 
as  appears  from  the  claim  filed  in  the  Probate  court,  did  not 
see  fit  to  exercise  his  right  to  petition  that  court  to  appoint 
a  next  friend  for  the  incompetent  to  institute  habeas  corpus 
proceedings  to  determine  the  mental  condition  of  Kelson.  He 
ignored  the  conservatrix  and  the  Probate  court  and  started  the 
habeas  corpus  proceedings  without  the  direction  or  knowledge  of 
the  Probate  court  or  the  conservatrix.  It  is  idle  for  him  to 
argu»  that  he  did  not  commence  proceedings  in  the  Probate  court 
because  the  conservatrix  would  have  opposed  any  steps  that  might 
bring  about  the  discharge  of  the  incompetent,  in  view  of  the 
provisions  of  Section  124. 

In  In  re  Estate  of  Rankin,  Incompetent,  322  111. 
App.  64,  the  court  states  (pp.  66,  67): 

"The  principal  and  controlling  contention  of  appellee 
is  that  when  a  conservator  has  been  appointed  by  the  court  having 
jurisdiction  of  the  parties  and  subject  matter,  an  action  cannot 
be  lawfully  brought,  prosecuted,  defended  or  appealed  by  another 
person,  acting  for  and  on  behalf  of  the  ward,  by  designating 
himself  as  next  friend,  without  express  appointment  and  authority 
from  the  court.  *  *  *  Section  124  of  the  Probate  Act  expressly 
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provides  that  the  conservator  shall  appear  and  represent  his 
ward  in  all  legal  proceedings,  unless  another  person  is 
appointed  for  that  purpose  as  conservator  or  next  friend. 
But  this  does  not  impair  the  power  of  any  court  to  appoint  a 
conservator  or  next  friend  to  defend  the  interests  of  the  ward 
in  that  court,  or  to  appoint  or  allow  any  person  as  the  next 
friend  of  a  ward  to  commence,  prosecute  or  defend  any  suit  in 
his  behalf.  It  is  contended  by  appellee  that  the  above  salutary 
provision  requiring  such  order  of  court  is  applicable  and  is 
designed  and  intended  to  protect  the  interests  and  estate  of  the 
Incompetent  ward.  Here,  it  appears  from  the  record  that  no  order 
was  entered  by  the  county  court  appointing  the  said  :!cLaren  as 
guardian  ad  litem,  or  next  friend  nor  was  any  order  of  any  kind 
authorizing  him  to  appear  in  the  county  court  in  opposition  to 
the  conservator's  petition  entered  by  said  court.  It  is  patent 
from  the  record  that  said  HcLaren  appeared  voluntarily  in  the 
proceeding  and  wholly  without  authority  of  any  order  of  the  court, 
ostensibly  in  behalf  of  the  ward.  It  is  said  in  Covington  v, 
Heftzger,  140  111.  608-612  that  one  undertaking  to  appear  on 
behalf  of  an  insane  person  must  hare  power  to  act  for  such  person 
and  bind  him  and  his  estate  and  that  without  proper  authority,  the 
lunatic  or  insane  person  cannot  appear  by  his  next  friend," 

The  petition  filed  in  the  Probate  court  by  claimants  in 
support  of  the  claim  of  T/illiams  was  verified  and  they  are  bound 
by  the  allegations  therein  made,  -'rom  the  time  a  person  is  ad- 
Judged  to  be  incompetent  and  not  capable  of  caring  for  his  property 
and  effects  until,  if  ever,  he  is  restored,  he  has  no  more  legal 
power  to  act  for  himself  than  if  he  were  dead,  and  a  contract 
made  with  him  has  no  legal  significance.  Section  126,  ch.  3, 
par,  278,  111.  Rev.  Stat.  194^,  so  provides,  and  the  Supreme  and 
Appellate  courts  of  this  State  have  consistently  adhered  to  the 
wholesome  and  necessary  provisions  in  that  section.  The  alleged 
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contract  set  up  in  claimants'  petition  was  not  only  void  but 
it  was  so  unconscionable  that  it  tends  strongly  to  show  that 
ITelson  was,  in  fact,  mentally  incompetent  when  he  made  it.  It 
appears  from  the  statements  made  in  the  petition  that  Williams 
expected  to  receive  payment  for  his  services  from  the  incompetent 
when  the  latter  should  be  declared  competent,  and  that  at  the  time 
the  contract  was  made  he  had  no  intention  to  apply  to  the  Probate 
court  for  payment  of  his  fee  out  of  the  estate  of  Nelson,  Incom- 
petent. Two  days  after  the  discharge  of  the  incompetent  by  Judge 
Dunne  he  was  adjudged  insane  in  the  Chancery  Court  of  Lee  County, 
Mississippi,  and  was  committed  to  the  Mississippi  Insane  Asylum* 
It.  is  reasonably  clear  that  when  the  claimants  were  confronted 
with  that  situation  they  concluded  to  attempt  to  collect  their 
claim  against  his  estate  in  the  Probate  court.  The  Judge  of  the 
Circuit  court  who  cried  this  cause  recognized  that  the  alleged 
contract  with  the  incompetent  was  void  and  he  entered  judgment 
in  favor  of  the  claimants  upon  the  theory  that  they  had  rendered 
necessary  and  proper  services  for  the  protection  of  the  liberty, 
property  rights,  and  the  person  of  the  said  John  I.  Eelson, 
Incompetent,  and  that  they  were  entitled  to  reasonable  compensation 
for  said  services,  and  the  court  found  that  the  reasonable,  usual 
and  customary  value  of  services  rendered  by  them  was  $2,000,  and 
he  also  allowed  them  $250  for  moneys  they  advanced  to  employ  expert 
psychiatrists  and  court  reporters.  In  awarding  the  fee  the  trial 
court  seems  to  have  been  influenced  by  the  fact  that  the  estate  of 
the  incompetent  had  an  approximate  valuation  of  $70,000.  Claimants 
contend  that  there  are  authorities  that  sustain  the  position  taken 
by  the  trial  court.  In  32  C.  J,  Insane  Persons  Sec,  44?,  p.  711, 
the  author  states t     "The  estate  is  liable  for  reasonable  counsel 
fees  rendered  for  the  protection  of  the  ward's  person  or  property, 
such  services  being  considered  necessaries.  Reasonable  counsel 
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fees  for  services  rendered  the  committee  or  guardian  in  defend- 
ing and  protecting  the  estate  of  his  ward  may  properly  be 
allowed  against  the  estate;  and  counsel  fees  may  also  be  allowed 
for  services  rendered  directly  to  the  lunatic  in  good  faith  and 
on  reasonable  grounds,  as  in  opposing  or  attempting  to  supersede 
the  inquisition  of  lunacy,  or  in  prosecuting  habeas  corpus  pro- 
ceedings to  investigate  the  grounds  of  the  detention  of  one 
restrained  as  a  lunatic.  Such  services  should  be  rigidly  super- 
vised by  the  committee  and  the  court,  and  should  be  restricted 
to  necessary  services  and  reasonable  fees,  The  necessity  of  the 
services  rendered  as  for  the  benefit  of  the  estate  must  appear 
affirmatively.  But  the  right  to  such  compensation  is  not  neces- 
sarily dependent  on  the  success  of  the  litigation,  where  the 
services  have  been  faithfully  and  intelligently  performed."  The 
author  cites  a  number  of  authorities  in  support  of  this  text. 
In  44  C.  J.  S.  Insane  Persons  Sec.  38,  p.  236,  the  author  states 
that  "the  estate  is  liable  for  reasonable  counsel  fees  rendered 
for  the  protection  of  the  ward's  person  or  property,  although 
such  employment  was  not  first  approved  by  the  court,  as  the 
approval  of  the  court  may  be  had  at  the  time  allowance  therefor 
is  asked. "  Several  cases  are  cited  in  support  of  this  text. 

nether  the  aforesaid  principles  of  law  are  applicable  to  the 
instant  proceeding,  in  view  of  the  provisions  of  Section  124, 
may  well  be  questioned.  But  if  we  assume  that  the  trial  court 
had  the  legal  right  to  award  compensation  to  claimants,  neverthe- 
less, it  then  became  his  duty  to  keep  in  mind  that  Kelson  was  a 
ward  of  the  court  and  that  the  law  demands  that  his  estate  be 
Jealously  guarded,  and  that  any  claims  against  it  be  "rigidly 
supervised  by  the  court." 

The  record  shows  without  contradiction  that  the  unfor- 
tunate incompetent  was  at  liberty  for  only  two  days  after  claim- 
ants had  secured  his  discharge  before  Judge  Dunne,  and  in  our 
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opinion  the  trial  court  did  not  give  enough  weight  to  this  fact 
when  he  found  that  the  services  rendered  were  necessary  for  the 
"protection  of  the  liberty,,  property  rights,  and  the  person  of 
the  said  John  I.  -,'elson,  Incompetent,"  and  that  he  gave  too  much 
weight  to  one  fact  that  the  estate  of  the  incompetent  had  an 
approximate  value  of  ^70,000.  Ihe  fact  that  Williams  was  a 
volunteer  and  stood  before  the  court  -  a  court  that  applies 
equitable  principles  when  it  passes  upon  claims  against  estates  - 
seeking  to  have  enforced  an  unconscionable  agreement  that  he 
claims  he  made  with  the  incompetent,  was,  apparently,  disregarded. 

Viewed  from  any  standpoint,  *1,000  would  be  a  generous 
allowance  to  claimants  for  any  services  they  rendered  the  in- 
competent. If  claimants,  within  ten  days,  will  enter  a  remittitur 
in  the  sum  of  $1,000  the  judgment  of  the  Circuit  court  of  Cook 
county  will  be  sustained;  otherwise  the  judgment  will  be  reversed 
and  the  cause  remanded  for  a  new  trial, 

JUDGMENT  AFFIhKED  UPON 

ITTITURj  OTHERWISE 
REVERSED  ABD  RKMANDBD 
FOR  NEW  TRIAL, 

Sullivan,  ?,  J,,  and  Friend,  J,,  concur, 
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RK.  PRESIDING  JUSTICE  KlLliY  HSJ       '"HE  OPINION  OF  THE  COURT, 

This  ie  an  action  to  compel  the  assignment  of  an 
inventor's  interest  in  an  application  for  a  patent  and  for  other 
relief.  The  decree  dismissed  the  complaint  for  vant  of  equity 
and  reserved  Jurisdiction  for  the  purpose  of  determining  defendant1 s 
damages  arising  out  of  the  issuance  of  the  injunction.  Plaintiff 
has  a ones led. 

Brumaer  is  an  Inventor  of  flexible  fluid  seals  which 
are  used  in  automobile  engines.  He  was  employed  in  entember 
of  1940  by  plaintiff  to  work  in  Its  experimental  laboratory  in 
aid  of  its  production  of  fluid  seals.  July  29,  1941  and  December 
28,  1943,  plaintiff  was  grants*  U.  8.  Patent  Nos.  2251219  and 
2337659  under  applications  filed  by  Brumaer.  These  applications 
had  besn  assigned  by  him  pursuant  to  his  employment  agreement 
with  plaintiff.   These  aopllcstions  and  patents  covered  the  original 
and  improved  Crane  Bellows  Seals,  we  shall  refer  to  these  seals 
as  Exhibits  4  and  5,  A   controversy  arose  between  the  oartles 
over  the  patents  and  related  matters.   In  1942  drummer  sued  and 
plaintiff  count erclalmed.  This  litigation  was  compromised  by  an 
agreement  matfe  June  7,  1944,   It  ie  the  alleged  violation  by 
Brummsr  of  the  agreement  which  is  the  basis  of  this  action. 
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Under  the  agreement  drummer  was  paid  vl5,000.  He  agreed 
to  assign  to  plaintiff  his  right,  title  and  interest  in  inventions 
and  improvements  theretofore  conceived,  made  or  acquired  relating 
to  any  device  covered  by  the  following  description:  "a  flexible 
teal  *  *  *  made  in  part  or  in  whole  of  rubber  *  •  *  and  adapted 
to  seal,  against  fluid  leakage,  members  between  which  there  is 
relative  movement  (  *  *  ♦  for  example,  to  prevent  leakage  from  the 
fluid  chamber  of  oumps  of  Internal  combustion  engines  between  the 
driving  shaft  and  the  bearing)  the  rubber  »  »  »  being  oast,  molded,, 
formed  or  constructed  with  one  or  more  bellows  or  accordion-like 
fold  or  folds  or   in  any  form  similar  thereto. '  fie  further  agreed 
to  assign  applications  and  patents  covering  devices  within  the 
description  whether  theretofore  or  thereafter  filed  or  issued,  and 
particularly  confirmatory  assignments  of  Nos.  2251219  and  2537659. 

.rummer  made  the  confirmatory  assignments  on  June  22, 
1944.  July  16th  he  wrote  plaintiff,  sending  a  sample  seal  which 
we  shall  call  xhiblt  6.  He  advised  plaintiff  that  he  had  applied 
for  a  patent  on  the  seal  June  24th  and  intended  to  manufacture 
and  market  it.   This  applies tion  was  signed  by  Prummer  June  19th. 
He  reauested  from  plaintiff  a  letter  to  the  effect  that  It  had 
no  interest  in  the  seal,  to  avoid  future  controversy.  Plaintiff 
notified  him  July  26th  that  Exhibit  6  came  within  the  terms  of 
the  agreement.  It  demanded  an  assignment  of  the  patent  applica- 
tion and  notified  Brummer  not  to  make  or  market  the  seal.   Defendant 
refussd  the  demand. 

The  question  is  whether  Exhibit  6,  for  which  Brummer 
filed  a  patent  application,  is  "east,  molded,  formed  or  constructed 
with  one  or  more  bellows  or  aocordi on-like  fold  or  folds  or  in 
any  form  similar  thereto." 
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Exhibit!  4,5  and  6  are  flexible  fluid  seals.   They  are 
designed  to  fit  around  the  shaft  of  an  automobile  engine, which 
rotates  the  Impeller  In  the  water  chamber,  so  as  to  circulate 
the  air-cooled  water  through  the  engine.  Ordinarily  this  shaft 
carries  the  cooling  fan.   The  function  of  these  seals  Is  to 
isolate  the  shaft  and  Its  bearing  from  the  water.   The  seals  are 
made  of  rubber  or  like  material.  They  &r^   compressible  and  in 
normal  operation  are  20  percent  eoapressed.  Any  one  of  these 
seals  in  practice  at  one  end  forces  a  hard  surface  washer  against 
the  shaft  and  bearing  casing  and  at  the  other  end  fitting  so  close 
against  the  Impeller  that  no  water  can  leak  from  the  water  chamber 
on  to  the  shaft  and  into  the  bearing.  The  compressibility  permits 
expansion  and  contraction  along  the  shaft  to  cover  wear  and  play 
which  the  fan  tends  to  cause.  The  compressibility  is  possible 
through  folds,  in  the  material  of  which  the  seals  are  made,  and 
metal  springs* 

aeh  seal  consists  of  a  tubular  axis  and  two  ends  or 
faces.  The  measurement  from  end  to  end  is  9/16  of  an  inch,  the 
diameters  of  the  faces  about  1-3/16  Inches,  the  bore  of  the  sleeve 
sbout  5/8  of  an  inch.  The  aetal  spring  fits  between  the  faces 
snd  along  the  exterior  of  the  axis.  On  the  inside  of  the  faces 
are  flanges  upon  which  fit  the  end  rounds  of  the  spring.  The 
circumferences  of  the  rounds  of  the  spring  are  less  than  the 
circumferences  of  the  faces.   The  compressibility  of  the  seal  is 
along  the  axis  In  the  Crane  Bellows  seal.   Whether  it  is  likewise 
in  the  Brummer  seal  is  disputed.  A  ohotograph  in  evidence  shows 
exhibits  5  and  6  compressed  to  13/32  of  an  Inch, 

e  have  all  the  exhibits  before  us.  There  are  various 
flexibls  seals  in  the  record  in  addition  to  xhibits  4,  5  and  6. 
There  are  ohotographs  and  detailed  sketches.   There  is  a  section 
of  an  automobile  water  pump  which  enables  us  to  observe  the 
function  of  the  seals.  Thsre  are  helpful  devices  which  enable 
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us  to  •••  the  action  of  the  seals  under  various  degrees  of 
oppression.   There  are  sections  of  seals  arranged  to  give  ue  a 
thorough  understanding.   This  complete  record  of  exhibits  olaces 
us  in  a  better  position  than  we  normally  occupy,   we  have  less 
dependenoe  upon  the  decision  of  the  trial  court.  The  credence 
to  be  given  the  oral  testimony  is  that  court's  srovlnee.   ve  are 
in  as  good  position  as  it  wee  with  respect  to  the  exhibits. 
tellers  v.  Klncald.  303  111.  216. 

Complaint  is  made  of  undue  restriction  in  Plaint if f'a 
cross-examination  of  defendant's  expert.  The  court  refused  to 
permit  plaintiff's  counsel  to  use  certain  ocnoll  sketches  of  types 
of  seals.  It  also  refused  to  permit  examination  of  the  expert  as 
to  the  action  of  a  bellows  In  drawing  and  expelling  air.  This  had 
a  bearing  generally  on  the  meaning  of  the  term  "bellows. ■  Ordin- 
arily these  matters  would  have  been  proper  for  examination  of  the 
expert.  In  view  of  the  many  sketches  and  exhibits,  used  both  in 
direct  and  cross-examination  of  the  witness,  we  believe  the  court 
had  sufficient  before  it  to  test  the  expert's  qualifications,   -e 
see  no  abuse  of  discretion  in  the  court's  ruling. 

Plaintiff  complains  also  of  the  aamleslon  in  evidence 
of  certain  document?  involved  in  negotiating  the  settlement  contract 
of  June  7th.   Some  of  these  documents  were  offered  by  defendant 
and  admitted  over  plaintiff's  objection;  others  were  Introduced  by 
plaintiff  in  rebuttal.  Plaintiff  by  introducing  the  balance  of 
the  documents  did  not  waive  its  right  to  make  this  point.  Kane  v. 
City  of  Chicago n  398  111.  172;  64  N.  ft,  (2)  506. 

The  Question  ie  whether  the  documents  introduced  were 
inadmissible  as  v  rying  the  terms  of  the  contract.   Plaintiff's 
attorney  Ohadwell  sent  defendant's  attorney  Guthrie  a  draft  of  a 
paragraph  of  the  proposed  agreement,  under  which  the  Brummer 
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assignment  would  include  all  flexible  seal®  of  rubber  op  a  substitute 
Material  conceived  prior  to  the  date  of  the  agreement,  together 
with  ell  patents  and  applications.  Guthrie  responded  with  a 
(substitute  paragraph,  "which  I  believe  describes  the  invention 
we  are  talking  about  and  is  in  no  sense  unduly  or  unfairly 
restricted."  This  paragraph  MM  similar  to  the  one  finally  adopted. 
It  appears  from  Guthrie's  later  and  final  letter  of  June  7th  that  he 
and  Chadwell  had  discussed  Guthrie's  previous  proposal  and  modified 
it  in  certain  respects.  In  this  letter,  moreover,   uthrie  stated 
that  he  considered  the  ourpose  of  both  oarties  was  to  include  all 
"bellows  seals",  including  those  for  whioh  patent  ap^lie  tions 
had  been  filed  and  assigned  and  other  bellow  seals  which  because 
of  difference  in  type  or  function  of  the  ends,  or  for  other  reasons, 
might  be  claimed  to  lie  outside  the  claims  ot   the  patents.  He 
explained  that  ;  rummer  had  in  mind  other  seals  whioh  had  no  bellows 
or  accordion-like  folds  which  might  be  developed  in  the  future  and 
about  which  he  would  not  disclose  his  ideas,   this  letter  was 
signed  by  both  (Hithrie  end  Brummer.  In  response  Chadwell  wrote 
that  the  "modified  draft  was  satisfactory  to  our  client.* 

r,.e  think  these  documents  were  admissible.   The  nub  of 
the  main  controversy  is  the  meaning  of  the  words  of  the  description. 
Unless  we  know  what  these  words  mean,  we  cannot  say  whether  exihlbit 
6  is  inoluded  In  them.  The  meaning  to  be  given  is  that  which 
the  parties  intended  when  the  words  were  written  and  adopted. 
These  documents  have  a  bearing.  They  do  not  vary  or  contradict 
the  terms  of  the  contract.  They  help  in  understanding  its  terms, 
statements  made  In  defendant's  negotiation  letters  are  not  self- 
serving.  They  are  expressions  of  Intention.  They  were  "seen" 
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by  plaintiff  through  Ch?dwell  before  they  were  accepted. 

Prior  to  the  day  of  trial  plaintiff  moved,  under  ^upmmme 
Court  Rule  Ho.  17  (8),  for  an  order  directing  defendant  to  produce 
Brummer's  apolic  tlon  for  patent  on  Exhibit  8.   Defendant  was 
ordered  to  produce  a  certified  copy  of  the  document.  k%   the 
trial  he  submitted  it  to  the  court  to  determine  Its  materiality 
and  claimed  lte  admissibility  In  behalf  of  defendant.  Later 
defendant  offered  the  document.  It  MM  received  over  plaintiff's 
objection  thst  it  contained  statements  which,  in  view  of  defend- 
ant's presence  as  a  witness,  were  *elf-servlng.  Plaintiff's  con- 
tention is  correct,  the  document  should  not  have  been  admitted. 
That  it  was  produced  under  the  Hule  did  not  add  to  its  admissibility. 
There  was,  however,  ample  competent  evidence  In  the  record  upon 
which  the  court  could  make  its  deolslon  on  the  Issue.  We  shall, 
accordingly,  presume  that  the  trial  court  disregarded  the  document. 

ftMM  ▼.  QISJ^m.  «M  111.  256. 

The  words,  "cast,  molded,  formed  or  constructed*  used 
In  the  general  description,  have  meanings  that  are  plain  as  used 
here.   Webster's  Mew  International  Dictionary,  Second  Edition, 
defines  the  verb  "east*  as,  *t©  form  into  a  particular  shape. * 
The  word,  "construct"  as,  "to  build,  form  or  make."  The  word, 
"form"  as,  "to  give  form  or   shape  to."  the  word,  "mold"  as,  "to 
form  Into  a  particular  shape,  and  to  shape  In  or  as  In  a  mold. " 
The  ouestlon  Is  whether  the  rubber  of  which  Exhibit  6  Is  made  Is 
esst,  molded,  formed  or  constructed  with  one  or  more  bellows  or 
accordlon-llke  fold  or  folds  or  in  any  manner  similar  thereto. 

The  parties  apparently  agree  thst  "bellows"  and 
"accerdion-llkei  do  not  mean  different  kinds  of  folds.  They  are 
synonyms.  £ach,  however,  limits  the  meaning  of  the  other.  Plain- 
tiff's Xpert  Lindsay  testified  that  the  dimensions  and  purpose 
of  Exhibits  4  and  8,  admittedly  formed  of  bellows  or  accord! on-like 
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folds,  and  xhfblt  6  were  the  same;  that  the  metal  springs  used 
in  each  are  practically  Identical  and  are  fitted  the  same  way; 
that  the  end  round  of  each  end  of  the  springe  fits  into  correspond- 
ing ehouldere  inside  the  facet  of  each  seel;  that  Exhibits  5  and 
6  eeeh  have  folds  which  bend  toward  and  away  from  esseh  other  in 
the  same  manner;  snd  that  the  folds  in  each  seal  permit  the  seal 
to  expand  end  contract  without  relying  upon  the  elasticity  of  the 
material.  Be  said  that  Ttxhibit  6  contained  bellows  folds.  One 
of  these  he  *aid  ws*s  formed  on  each  aide  by  a  horizontal  ©art,  or 
• shoulder %  extending  Inward  from  the  face  and  the  vertical  part 
which  Joins  the  ••shoulder'*  with  the  tubular  axis.  The  other  fold 
he  said  was  formed  on  each  side  by  the  axis  and  the  vertical  part. 
He  pM  his  opinion  that  Exhibit  6  contained  a  bellows  or  accordion- 
like  folfl.  He  defined  "bellows*  as  a  general  term  meaning,  exten- 
sible end  compressible. 

Bxpert  Witness  Sehmit?,,  plaintiff's  chief  engineer, 
corroborated  the  testimony  as  to  the  folds  in  xhiblt  6.  He  gave 
his  opinion  th  t  xhiblt  6  was  a  "bellows  seal."  He  said,  however, 
that  the  core  of  the  mold  used  for  making  'xhiblt  &  would  have  to 
be  changed  to  make  xhiblt  6,  since  the  former  requires  multiple 
eavitlet  and  the  latter  a  single  cavity* 

Bruwmer  testified  that  he  takes  credit  for  develooing 
the  bellows  s^alj  thst  Exhibits  4  and  8  ere  bellows  seals;  that 
the  name  "bellows  seal*  derives  from  the  "bellows  or  aeeordi on-like 
■leeve"  connected  to  circular  end  alecee;  that  Exhibit  0  consists 
of  two  circular  end  Pieces  with  shoulders  connected  by  a  straight 
molded  sleeve;  that  xhiblt  &  could  not  be  made  on  the  same 
type  mold  as  exhibit  6;  and  that  the  saw-tooth  effect  of  the  mold 
used  to  make  Exhibit  8  is  to  make  a  molded  "bellows  or  accordion- 
like fold." 
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Defendant* e  Expert  Matter,  once  acting  chief  engineer 

for  plaintiff,  and  en  Inventor  of  seels,  stated  th*t  I  xhlbit  5 

consists  of  the  end  surfaces  emd  a  bellows  section.  He  stated 

that  its  "sleeve"  is  of  accordion  form  or  a  bellows  form;  that 

Exhibit  6  is  not  a  bellows  or  accordion-like  fold;  that  "I  cannot 

see"  the  similarity  to  a  bellows  or  aeoorflion-llke  fold;  that 

"bellows  is  a  construction  consisting  of  a  number  of  washer-like 

parts  aligned  parallel  with  the  axis  and  joined  at  thilr  inner 

and  outer  peripheries  to  form  the  construction  which  can  be 

extended  or  compressed";  thst  a  seal  could  be  bellows-lik©  when 

compressed  ana  not  when  uncompressed;  that  usually  a  fold  in  a 

sleeve  to  be  bellows  "would  be*  V  shaped  and  could  be  rounded, 

since  if  less  than  a  right  angle  It  would  fold;  and  thr*t  there 

must  be  at  least  two  fold's  In  a  sleeve  in  order  to  form  a  bellows. 

One  of  plaintiff* l  experts  was  the  only  witness  who  attempted 

a  definition  of  the  term  "bellows,"  He  said  it  meant  in  general 

extensible  ana  compressible,  Webster* a  Raw  International  Dictionary, 

Second  Edition,  drives  several  definitions,  among  them: 

"*m  Instrument  *  *  *  which  by  alternate  extension 
m  trail 
the  expansi 

Accordion  is  defined  as: 


ana  contraction  *  *  *  draws  in  air  *  *  *}  the  lungs: 
tible  a -t  of  s  photographic  camera  *  *  *. 


"Folding  like  an  accortion;  creased  or  hinge*  so 
as  to  fold  like  an  accordion;  *  *  *,* 

Vmpt   of  a  deposition  of  plaintiff* s  president  was  read 

into  evidence.  He  stated  there  are  several  kinds  of  bellows;  and 

that  the  term  e«?rae  from  metal  bellows  which  had  an  accordion 

design,  There  are  exhibits  of  forms  of  metal  bellows  in  the 

record.  Those  in  the  record  are  formed  by  folds,  rounded  at  the 

points  of  folds  as  in  rxhlbit  5,  but  with  the  sides  of  the  folde 

built  much  closer  together,  leaving  lose  space  between  the 

points  of  the  folds. 
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We  believe  thet  the  fullest  understanding  of  the 
language  need  In  the  description  requires  eonelder&tlon  of 
the  functions  of  Hxhibits  5  and  6.  Teehnloss.1  experts  testified 
for  olaintiff  that  "xhiblta  5  and  6  were  the  ease  in  function. 
Those  for  defendant  testified  they  were  not.   ■  e  have  studied 
the  many  exhibits  very  closely.  The  sketches  reproduced  here- 
under give  a  f*»ir  lateral  view  of .  the  seals,  uncompressed  and 
as  fitted  over  a  section  of  shaft* 

Fig.  A 

xhiblt  1 


Fig.  s 
y*hlbfrt  ■ 
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The  photographs  reproduced  hereunder  fairly  represent 
from  the  same  vie*  the  «eale  under  different  degrees  of 
compression, 

?ig.  0  fig.  D 

Exhibit  5  xhlblt  5 


ng,  % 

^xhlblt  6 


rig.  r 

i. xhlblt  6 


! 


11 

The  sketches,  figures  A  and  B,  show  th«t  in  construction 
the  seals  are  diesiall»r.  It  is  the  contention  of  plaintiff 
that  parts  1  and  ?,  2   and  6,  4  and  5  and  I  and  4  in  Fig.  B, 
font  *fellowe  or  accordion-like  folds,"  We  think  the§e  parte 
might  toe  re-arranged  to  form  suoh  folds,  but  our  conclusion  is 
that  as  constructed  they  do  not  fall  within  the  term. 

We  believe  that  the  met^l  bellows;  the  sketches 
reproduced,  together  with  the  testimony  we  have  related  and  the 
testimony  end  our  observations  of  the  metal  bellows  are  sufficient 
bases  for  our  finding  that  Fxhiblt  6  is  not  "oast,  molded,  con- 
structed or  formed  with  one  or  more  bellows  or  accordion-like 
fold  or  folds. " 

Is  fxhiblt  6  formed  or  constructed  in  any  manner 
similar  thereto?   ?ebeter*s  Hew  International  Dictionary,  Second 
Fdition,  defines  the  word  "similar"  as  "nearly  corresponding; 
resemblinc  in  many  respects;  some  like,  having  a  general  likeness." 
The  term  does  not  mean  exactly  the  same.  If  it  did,  olalntiff 
point a  out,  the  nhrase  in  which  it  aoneare  would  be  unnecessary. 
Defendant  pays  the  metal  bellows  in  the  record  are  similar.   The 
sides  of  the  "folde"  in  Fxhiblt  6  are  in  a  different  position 
with  respect  to  e&eh  other  than  the  sides  of  those  in  the  metal 
bellows.  This  feot  would  indicate  that  they  did  not  resemble  a 
bellowe  fold.  The  folds  in  Exhibit  6  are  in  a  different  position 
with  vesDeet  to  the  axis  of  the  seal.  This  would  indicate  that 
they  did  not  resemble  accordion-like  folds,  we  believe  that  in 
form  and  construction  'xhibit  6  does  not  contain  any  fold  or 
folds  similar  in  any  manner  to  a  bellows  or  accordion-like  fold. 

In  function  the  seals  are  dissimilar.  A  study  of 
the  ohotograohs  of  ^xhlbit  5,  Figs.  0  and  !),  shows  how  the  foldi 
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are  forced  against  wash  other  under  compression.   There  is  a 
collapse  of  the  section  between  the  end  pieces.  In  Exhibit  6, 
figures  I  and  F,  that  section  ie  seen  to  remain  relatively  the 
sane  under  e ©more pp ion.   A?  the  end  pieces  are  forced  toward 
eaeh  other  the  visible  length  of  the  main  horizontal  part,  #5 
In  lg.  B,  ie  diminished.  The  reason  for  the  difference  le  not 
perceptible  in  these  figures.  It  will  appear  in  the  following 
paragraph. 

^mhlbit  6  has  eounterbored  end  nieces.  The  diameter 
of  the  eounterbored  hole  in  each  end  piece  is  larper  than  the 
outside  diameter  of  the  sleeve  so  as  to  permit  the  sleeve  to 
pass  into  the  end,  pieces  in  a  telescoping  action  when  the  seal 
is  under  pressure,  ^his  so-called  telescopic  action. is  brought 
about  by  the  resistance  of  the  heavier  part,  ®&   (Fig*  B.  ),t© 
the  oull  of  parts  I  and  4  as  they  move  with  points  a  and  b  toward 
each  other.  Those  points  ^re   pulled  downward  somewhat,  giving 
the  rounded  appearance  shown  in  Fig.  F.  This  pull  on  part  5 
is  reflected  in  some  lifting  of  each  end  slightly  away  from  the 
shaft.  Our  analysis  of  this  function  Is  not  reconcilable  with 
plaintiff's.  It  says  thet  parts  1  and  Sf  2  and  5,  4  and  5,  3  and  4, 
figure  I  have  thm  same  relative  movements  as  the  folds  in  Fig.  A. 
The  angles  which  these  parts  form  together  are  reduced  to  less 
than  right  angles  in  function.  In  this  respect  they  may  be  said 
to  fold  or  be  folds.  9a   cannot  *ay,  however,  that  they  are 
"bellows  or  aeeordion-like,,  folds. 

We  think  these  findings  are  consistent  with  the 
intention  of  the  parties  as  indicated  in  the  negotiations  and 
correspondence.  It  is  clear  Prummer  aid  not  Intend  to  include. 
Exhibit  6  in  the  agreement.  He  expressed  a  contrary  intention. 
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He  mentioned  having  seals  in  wind  which  Hi  not  have  bellows  or 
s coord ion-like  fold*.   It  is  admitted  that  he  had  exhibit  6  in  mind. 
Plaintiff  apparently  *»*•   no  effort  to  'liscover  what  seals 
Brummer  had  in  mind.  It  may  not  have  succeeded  hart  it  tried.  It 
made  no  further  substantial  specification  of  the  description 
after  receiving  this  letter  from  Irummer.  It  chose  to  adopt  the 
words  suggested  by  Brummer. 

The  contract  required  Brummer  to  assign  any  Invention 
•relating"  to  the  device  described.  The  word  "relating",  however, 
doee  not  enlarge  the  description,  nor  does,  the  language  of  the 
paragraph  succeeding  that  in  dispute  do  so. 

Plaintiff  has  the  burden  of  proving  s  clear  and  specific 
contract  of  Assignment  which  covers  drummer's  Interest  in  his 
Invention.   (Txhlbit  6).  The  law  inclines  strongly  to  the  rule 
that  an  invention  sh*ll  be  the  property  of  it*  inventor  and  only 
a  clear  and  «oeolf ie  contract  to. divest  him  of  it  will  be  enforced. 
Jollet  *fti.   Co.  v.  Tlce.  105  111.  649;  tindberg  Machinery  worts  v. 
lindberg.  505  111.  sop,  5455;  United  states  v.  ^ublller  Condenser  Corp. 
?89  V.   |.  179;  'hit e  Heat  Products  v.  Themes. .  ?«S  Pa.  551; 
•llliston  on  Tontraete  (Pevised  dition),  Vol.  5,  p.  4614.  These 
citations  involve  employer  trnl   employee  relationship.  The  principle, 
how  ver,  applies  more  readily  in  this  ease. 

It  is  our  conclusion  that  plaintiff  has  failed  t© 
show  a  clear  and  specific  agreement  under  which  Prummer  If  bound 
to  assign  his  Interest  in  the  application  patent  for  Exhibit  6, 

For  the  reasons  given  the  decree  is  affirmed. 

MTXTOTD. 
I.PW  ANP  P*TPKP,  JJ.  rtONCtn. 
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ELLA  H.  TINKOFF,  et  al.#  )    APPEAL  FROM 

) 
Appellants,  ) 

)       CIRCUIT  COURT 

) 
PAUL  KORSHAK,  et  al.,  etc.,        )  COOK  COUNTY. 

> 

Appellees.   ) 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OP  THE  COURT. 

Plaintiffs,  husband  and  wife,  Instituted  an  action 
of  trover  against  defendants  doing  business  as  Chicago  State 
Pawners,  Ltd.,  heeeinafter  celled  "Pawners*,  to  recover  damages 
claimed  to  have  been  sustained  by  them  as  a  result  of  defendants1 
illegal  conversion  for  their  own  use  of  three  fur  coats  and 
oertaln  silverware  owned  by  plaintiffs.   Defendant  Paul  Kormhak 
filed  a  "petition  to  dismiss  plaintiffs'  cause  of  action  and 
counterclaim,1*  preying  for  a  oermanent  injunction  restraining 
plaintiffs  from  instituting  any  further  litigation  involving  the 
transaction  complained  of  by  plaintiffs,  on  the  ground  that 
plaintiffs1  suit  is  vexatious.  At  the  hearing  of  defendants1 
petition  and  counterclaim  plaintiffs  moved  for  a  change  of  venue. 
The  trial  court  denied  plaintiffs1  motion  for  change  of  venue, 
dismissed  the  complaint  and  entered  a  permanent  injunction  in 
accordance  with  the  prayer  of  defendants1  counterclaim.  Plain- 
tiffs appeal* 

On  May  19,  1942  plaintiffs  filed  a  complaint  whioh 
alleged  in  substance  that  subsequent  to  December  20,  1939 
defendants  unlawfully  converted  to  their  own  use  property  of 
plaintiffs  valued  at  15,000;  that  various  demands  for  the 
return  of  the  property  were  made  by  plaintiffs  upon  defendants 
which  were  refused* 
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On  June  19,  1944,  pursuant  to  a  notice  served  upon 
plaintiffs,  defendant  Paul  Korehak  appeared  before  Judge 
Prystalskl  and  filed  a  petition  to  dismiss  plaintiffs1  cense 
of  action,  and  a  counterclaim  alleging  substantially  as  follows: 
that  petitioner  (defendant  and  cross  complainant)  is  general 
manager  of  Pawners,  organised  under  the  laws  of  the  State  of 
Illinois  to  operate  a  pawn  business;  that  Paysolf  Tlnkoff,  one 
of  the  plaintiffs,  was  convicted  of  a  federal  offense  and  was 
subsequently  disbarred  from  the  practice  of  law;  that  during  the 
year  1938,  Payeof f  Tlnkoff  called  at  the  place  of  business  of 
Pawners  and  pledged  certain  personal  property  for  the  purpose 
of  obtaining  loans  thereon  not  exceeding  $700;  that  Payeoff 
Tlnkoff  fraudulently  represented  that  his  name  was  I,  H.  Throop; 
that  had  the  said  Pawners  known  the  Identity  of  Tmnkoff  they 
would  not  have  made  the  loan;  that  Tlnkoff  failed  to  redeem  any 
of  the  pledges  when  they  became  due  and  Pawners  notified  him 
that  they  would  sell  the  property  to  satisfy  the  loan;  that  on 
the  25th  day  of  January,  1939  the  olalntiffs  instituted  suit 
against  the  defendants  in  the  Circuit  Court  of  Cook  County  case 
Ho,  39  C  787;  that  the  complaint  alleged  plaintiffs  were  the 
lawful  owners  of  the  property  In  question  and  that  defendants 
wrongfully  threatened  to  sell  said  personal  property  in  violation 
of  law;  that  after  an  extended  hearing  before  the  chancellor  a 
decree  was  entered  which  found  that  plaintiffs  failed  to  sustain 
the  Issues  as  set  forth  in  their  complaint;  that  on  the  15th  day  of 
July,  1940,  Ella  H.  Tlnkoff  filed  a  oetition  under  the  Bankruptcy 
Aot;  that  in  this  cause  plaintiff  Paysoff  Tlnkoff  filed  a  claim 
as  a  creditor  and  subsequently,  in  the  °ame  proceeding,  filed 
a  petition  in  which  he  alleged  substantially  the  same  matter 
set  forth  in  his  complaint  in  Circuit  Court  case  No.  39  C  787; 
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that  upon  a  hearing  the  ui strict  Court  dismissed  the  petition  of 
Ella  H.  Tlnkoff;  that  it  was  Judicially  determined  in  the  fore- 
going proceedings  that  olalntiffs  have  no  right  or  interest  in 
or  to  the  personal  property  involved  in  the  instant  suit  but 
have  persisted  in  their  intention  to  harass  the  defendants  and 
cross  complainants  with  useless  and  unnecessary  litigation. 

On  the  same  <3ay  on  which  the  foregoing  petition  and 
counterclaim  was  filed  (June  19,  1944)  Judge  Pryetalski  entered 
an  order  reaulrlng  the  plaintiffs  to  answer  said  petition  within 
30  days. 

On  July  10,  1944  olaintlff  filed  a  written  (notion  to 
strike  defendants1  petition  to  dismiss,  alleging  Inter  alia  that 
the  issues  presented  in  Clrouit  Court  ease  No.  39  C  787  and  in 
the  bankruptcy  proceeding  filed  by  Ella  H,  Tlnkoff  were  not  the 
same  as  those  raised  in  the  present  proceeding  and  that  the  law 
of  BM  ad  Judicata  Is  not  applicable. 

On  October  5,  1944  the  plaintiffs  appeared  before 
Judge  Fisher  uursuant  to  a  notice  served  upon  them  by  the  defendant 
Paul  Korshak  and  presented  a  petition  for  change  of  venue  on  the 
ground  of  prejudice  of  the  presiding  Judge.  After  denying  the 
petition  for  change  of  venue,  the  trial  court  entered  an  order 
whloh  found  that  plaintiffs  did  not  answer  defendants'  petition 
within  30  clays;  (1)   "that  plaintiffs1  cause  of  action  *?as  not 
brought  in  good  faith  and  was  instituted  for  the  sole  purpose  of 
harassment,  annoyance,  oppression,  and  to  cause  unnecessary 
litigation  is  taken  as  confessed  as  against  the  plaintiffs;  (2) 
that  the  above  entitled  cause  is  to  be  dismissed  at  the  costs  of 
the  plaintiffs  herein;  (3)  that  the  plaintiffs,  their  attorney, 
agents  and  employees  are  hereby  enjoined  and  restrained  permanently 
from  instituting  any  action,  cause  or  proceedings  against  Paul 
Korshak  §r  any  of  the  other  defendants  in  the  above  cause  on  the 
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basis  of  certain  articles  hereinafter  described;  (4)  it  it 
further  ordered  that  the  purported  plaintiffs1  motion  to  strike 
defendants1  petition  to  dismiss,  which  was  filed  by  plaintiffs 
without  notice  to  defendants,  be  and  the  same  is  hereby  stricken 
from  the  files,  * 

Plaintiffs'  principal  contention  is  that  the  court 
erred  in  refusing  to  grant  a  change  of  venue,  "da   shall  first 
consider  the  state  of  the  pleadings  at  the  time  the  court  denied 
plaintiffs*  motion  for  a  change  of  venue. 

It  should  be  noted  that  the  order  of  June  19,  1944 
required  the  plaintiffs  to  answer  defendants'  petition  and  counter- 
claim. It  also  provided  that  pending  the  disposition  of  the 
issues  raised  by  the  petition  and  answer  to  be  fi;ied.f  the  pro- 
ceedings in  the  cause  are  stayed  and  ths t  the  defendants  are 
relieved  from  the  necessity  of  filing  any  pleadings  to  the  complaint 
until  the  termination  of  the  issues  raised  by  the  petition  and 
counterclaim  of  Psul  lorshak  and  the  answer  of  the  plaintiffs. 
Section  32  of  the  Civil  Practice  Act  provides  that  the  first 
pleading  of  the  defendant  shall  be  designated  an  answer.  Paragraph 
(3)  of  the  same  section  provides  that  pleadings  shall  be  liberally 
construed  with  a  view  to  doing  substantial  justice  between  the 
parties.  In  the  regular  order  of  pleading  defendants'  answer 
should  have  been  filed  before  the  counterclaim  or  contemporaneously 
with  It.   ( tflnemlller  v.  Mossberger.  355  111,  145-155;  10  H.  C.  L. 
sec,  266,  p.  489,)  An  examination  of  the  record  does  not  disclose 
any  reason  for  relieving  defendants  from  filing  an  answer  to  the 
complaint.  In  any  event  the  written  motion  of  plaintiffs  filed 
July  10,  1944,  to  dismiss  the  defendants'  petition  to  dismiss  the 
complaint,  raised  lspues  for  the  first  time  which  in  the  regular 
order  of  pleading  should  have  been  raised  by  defendants'  answer 
to  the  complaint. 
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In  their  original  and  supplemental  brlefe  defendants 

assert  (1)  that  plaintiffs1  notion  to  strike  vas  a  frivolous 

document  lacking  the  essentials  of  a  motion  to  strike;  (2) 

that  the  court  must  construe  the  word  "answer"  in  its  limited 

sense  only;  and  (3)  that  if  the  word  "answer"  be  taken  in  its 

enlarged  sense  so  as  to  include  a  motion  to  strike,  then  it 

admitted  all  the  facts  well  pleaded  in  defendants*  petition  and 

counterclaim.   Defendants  say  th.*t  under  the  facts  of  this 

particular  case  the  court  must  construe  the  word  "answer"  in  the 

order  of  June  19,  1944  in  the  strict  and  limited  sense  ordinarily 

used  in  chancery  proceedings.  In  support  of  their  oosition  they 

rely  on  Dunn  v.  Keegln.  4  111.  292}  Archer  ▼.  Claflln.  31  111.  306; 

Dunne  v.  County  of  npofc  Island.  273  111.  53;  Moll  v.  Peterson. 

338  111.  552,  572,  In  the  Dunn  case  it  appears  that  the  defendants 

withdrew  •  demurrer  which  they  had  previously  filed  and  on  their 

motion  they  were  given  time  to  answer  at  the  next  term,  and  in 

default  of  filing  an  answer  their  default  was  to  be  entered.   There 

the  court  said,  page  296: 

"This  entry  does  not  aopear  like  an  ordinary  rule  to  plead, 
answer,  or  demur,  by  a  certain  day,  according  to  the  usual  course 
of  chancery  proceedings;  but  is  in  the  nature  of  a  stipulation 
between  the  parties,  with  the  acquiescence  of  the  court,  made  at 
the  suggestion  of  the  defendants,  and  for  their  benefit,  that 
they  should  have  the  time  of  answering  extended  until  the  1st  day 
of  June  next  thereafter  *  •  *," 

In  the  present  case,  so  far  as  the  record  shows,  plaintiffs  did 
not  suggest  that  they  be  reouired  to  answer,  nor  was  it  for  their 
benefit.   In  the  Archer  case  the  facts  are  dissimilar  to  those 
in  the  case  at  bar.  There  the  court  held  (p.  313)  that  if  the 
defense  was  of  a  dilatory  character,  not  going  to  the  merits,  it 
was  defendants1  duty  to  have  interposed  it  at  the  first  term.   In 
the  other  cases  cited  the  facts  are  not  only  dissimilar  but  we 
are  unable  to  find  anything  in  them  to  support  defendants1 
contentions. 
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Under  the  former  practice  the  rule  was  well  established 
that  a  defendant  had  a  right  to  demur  when  he  was  under  a  rule  to 
answer,  and  the  filing  either  of  an  answer,  plea  or  demurrer  was 
a  compliance  with  the  rule  (Dunn  v.  Keegln.  4  111.  £92;  Bracken  v. 
Kennedy.  4  111.   658,  563.)  Under  section  169,  ch.  110  111.  Rev. 
Stats.  1945  (111.  Bar  Ass'n. ),  the  CiTil  Practice  Act,  the  motion 
to  strike  has  supplanted  the  demurrer.  Although  parts  of  plain- 
tiffs1 motion  to  strike  defendants'  petition  and  counterclaim 
appear  objectionable,  it  does  allege  in  the  fourtfr  paragraph  in 
the  same  general  language  as  thst  used  by  defendants  in  their  counter- 
claim, that  the  issues  raised  in  the  case  at  bar  are  not  the  same 
as  those  presented  in  Circuit  Court  case  No.  39  C  787  and  in  the 
bankruptcy  proceedings  as  set  forth  in  defendants1  counterclaim. 
These  allegations,  if  true,  constitute  a  meritorious  defense  to 
defendants*  counterclaim.   Defendants  urge  that  plaintiffs  made 
no  request  for  leave  to  plead  over  after  their  pleading  was  stricken, 
''hen  plaintiffs  presented  their  petition  for  change  of  venue  they 
were  not  in  default  since  in  our  view  they  had  a  proper  pleading 

on  file. 

So  far  as  appears  from  the  record,  plaintiffs*  petition 

for  a  change  of  venue  was  in  oroper  form  and  duly  verified  as 
required  by  the  statute.   Inasmuch  as  plaintiffs  were  not  in  default 
and  the  cause  had  not  been  set  for  trial,  it  was  presented  in  apt  time. 
In  the  recent  ease  of  Talbot  v.  Stanton.  327  111.  App.  491, 

Involving  a  motion  for  a  change  of  venue,  this  court  in  adverting 

t0  People  v.   cott.  326  111.  341,  said: 

"These  provisions  of  the  statute  should  receive  a  broad  and  liberal, 
rather  than  a  technical  and  strict,  construction,  and  should  be  con- 
strued so  as  not  to  defeat  the  right  attempted  to  be  attained  therein. * 

For  the  reasons  stated,  the  order  entered  October  5,  1944 

is  reversed  and  the  cause  remanded  with  directions  to  grant  a  change 

of  venue,  and  with  directions  to  proceed  In  a  manner  not  inconsistent 

with  this  ooinion. 

ttVWMp  AND  RFMANDED  WITH   DIRECTIONS. 

I  KILEY,    P.J.    AND  BURKE,    J.    CONCUR, 
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ARTIE  LAMPKI8,  HALF!  V,  HILL,  ) 

hekri  j.  smothers  and  v.ddie  | 

vantm,  )     appeal  prom 


Appellees, 
v. 


CIRCUIT  CO 


THOMAS  J.  FR1EL  and  CHARLES  0«  )  C  OK  CCUJsTX. 

REHSHAw,  a*  Trustees,  etc.,  et  esl.,  ) 

doing  business  as  CHICAGO  SURFACE  > 

LlMK$t  > 

**■*         '  3 29 1. A.  £?3 

MR.  PRESIDING  IMUUII  BW  DELIVERED  THE  OPIHIOH  OF  THE  COURT. 

This  Is  a  personal  Injury  action  arising  out  of  a 
collision,  September  24,  1945,  between  an  automobile  and  a 
street  oar  at  Pershing  toad  (39th  street)  and  Vincennes  Avenue 
In  Chicago.  The  Jury  returned  verdicts  of  guilty  against 
defendants  and  In  favor  of  each  plaintiff.  Lampkln's  damages 
were  assessed  at  $3,800,  Hill's  at  1,500,  Smothers'  at  900 
and  Kennedy's  at  3900.  Judgments  were  entered  on  the  verdicts 
«nd  defendants  have  appealed. 

The  case  vent  to  the  Jury  on  the  Issues  whether 
defendants  were  negligent  In  falling  to  keep  a  proper  lookout 
for  danger  and  In  operating  the  street  oar.  Plaintiff's  charges 
of  wilful  and  vanton  conduct  were  withdrawn.   Defendants'  defense 
of  wilful  snd  wanton  conduct  on  the  part  of  plaintiffs  was  allowed 
to  stand  over  the  motion  of  plaintiffs  to  strike  it. 

Plaintiffs  at  the  time  of  the  accident  were  employees 
of  the  National  Malleable  Steel  Mill  Corporation  at  14th  street 
and  52nd  Avenue  in  Cleero,  Illinois.  They  used  Kennedy's  Ford 
automobile  under  a  aha re- the- expenses  plan  for  transportation  to 
and  from  their  place  of  employment.   The  morning  of  the  accident 
Kennedy  was  driving.  He  had  slaked  the  others  up  and  was  driving 
north  on  Vincennes  Avenue.   Defendants'  street  oar  was  traveling 
west  on  the  north  traoks  in  Periling  Road.  The  collision  occurred 
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In  the  intersection.  The  automobile  was  pushed  vest  in  Pershing 
Head  and  "Jammed"  into  an  automobile  marked  on  the  north  side 
of  Pershing  *toad,  vest  of  the  intersection.  The  right  side  of 
Kennedy's  automobile  was  demolished.  All  plaintiff s  were  Injured 
in  some  degree* 

Defendants  contend  th  t  plaintiffs  were  in  ■  Joint 
enterprise  at  the  time  of  the  accident.   They  argue  accordingly 
that  contributory  negligence  on  the  part  of  Kennedy  in  the  oper- 
ation of  the  automobile  was  imputable  to  the  other  plaintiffs. 
They  ineist  that  Kennedy  was  guilty  of  contributory  negligence 
as  a  matter  of  lav,  or  that  in  any  event  the  Jury's  finding  that 
Kennedy  was  not  guilty  of  contributory  negligence  is  against  the 
manifest  weight  of  the  evidence. 

The  morning  of  the  accident  was  misty  and  foggy.  It 
vat  dark  and  the  street  car  and  automobile  lights  were  on. 

Kennedy  testified  that  he  had  been  driving  since  he 
vas  14  years  old,  6  years  in  Chicago;  that  he  had  never  been  in 
an  accident  before  and  hie  oar  vas  in  good  mechanical  condition; 
that  driving  north  in  Vlncennes  Avenue  at  about  20  miles  an  hour 
he  stooped  pursuant  to  the  stop  sign  at  Qakwood  Boulev  rd,  a 
block  south  of  Pershing  RMtfft)  that  he  slowed  down  to  "practically 
walking  speed"  pursuant  to  the  Slow  sign  at  Pershing  3oada  that 
being  unable  to  see  both  directions  he  rolled  at  that  speed  into 
the  Intersection,  looked  west  and  sav  no  traffic,  looked  east 
end  noticed  a  strest  ear  traveling  west;  that  vhen  he  first  sav 
the  street  car  he  vas  at  the  south  side  of  39th  Street  and  it 
vas  100  or  125  feet  Oast  of  Vlncennes;  that  some  people  were 
waiting  at  the  street  oar  loading  tone   at  the  northeast  corner 
of  the  intersection;  that  after  his  first  view  of  the  street  oar 
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he  increased  his  spaed  end  continued  to  cross  the  Intersection; 
that  he  next  looked  east  as  his  front  wheels  were  entering  the 
eastbound  tracks  and  the  street  car  was  then  40  or  50  feet  east 
of  Vineennes  Avenue;  that  he  did  not  know  &t  what  speed  the  street 
ear  was  then  moving;  that  the  street  ear  slewed  down  as  he  looked 
the  second  time  and  he  "really  expected"  it  to  stop;  that  he 
looked  straight  ahead  after  the  second  view  to  see  where  he  was 
going;  that  he  knew  he  was  olenty  fgr  enough  away  to  get  across 
without  racing  his  motor  and  "didn*t  know"  the  street  car  would 
hit  the  automobile;  and  that  when  the  collision  occurred  the 
automobile  was  going  12  miles  or  so  an  hour,  we  think  that  the 
foregoing  testimony  was  sufficient  to  take  to  the  jury  the 
Question  of  plaintiff* s  due  care. 

In  addition  to  the  foregoing,  Kennedy  testified  that  he 
did  not  blow  his  horn;  tht  he  knew  the  intersection  and  its 
surroundings;  that  he  did  not  hear  the  sound  of  the  street  ear  gong; 
that  he  did  not  look  after  his  second  view  since  he  expected  the 
ear  to  stop,  although  he  did  not  know  its  speed;  and  that  hie  auto- 
mobile was  in  control  so  that  he  could  stop  it  almost  instantly* 
Defendants  argue  that  this  testimony  indicates  that  Kennedy  gamble* 
that  the  street  ear  would  stop  and  gambled  that  he  eould  beat  it 
through  the  intersection. 

The  other  alalntiffs  substantially  corroborated  Kennedy's 
testimony*  There  was  additional  evidence  that  the  street  oar  was 
proceeding  vest  at  30  or  3S  miles  an  hour.  Plaintiffs*  testimony 
was  corroborated  by  a  Baptist  minister  with  respect  to  the  people 
waiting  for  the  street  car  and  to  Kennedy* s  conduct  pursuant  to 
the  Slow  sign.   This  witness  testified  that  the  collision  occurred 
when  the  automobile  was  on  the  north  track  of  the  westbound  tracks 
and  that  the  front  of  the  street  oar  Jumped  the  track  northwest* 
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Two  other  witnesses,  co-employees  of  Plaintiffs,  testified  that 
Kennedy's  ear  was  proceeding  north  on  Vineennes  Avenue  Juet  orlor 
to  the  accident;  that  as  their  car  approached  Pershing  Road  the 
red  light  on  the  back  of  Kennedy's  oar  was  blinking;  and  that  they 
•aw  the  street  ear  fait  the  automobile  and  "drag*  it  50  to  7&  feet 
west  and  Jam  it  into  the  parked  automobile.  One  of  these  defendants 
testified  that  they  vera  driving  mbout  l|  miles  an  hour  and  kept 
about  150  feet  behind  Kennedy's  ear.  This  corroborates  the  testi- 
mony of  plaintiffs  as  to  their  speed.  One  polioe  officer  testified 
for  defendants  that  Kennedy  told  him  that  the  speed  of  the  "ear" 
at  the  time  of  the  accident  was  SO  miles  an  hour.   It  le  apparent 
from  the  record  that  the  "ear"  referred  to  lsintlffs*  automobile, 
Another  police  officer  testified  that  one  of  the  plaintiff a  told 
him  that  when  he  first  observed  the  street  car  It  was  30  or  40 
feet  east  "of  our  ear.* 

The  street  car  in  question  was  a  so-called  "one  man  ear." 
The  motorman-oonductor  testified  that  he  first  saw  the  automobile 
when  it  was  about  40  feet  south  of  the  creaming  and  the  front  of 
the  street  ear  was  "going  over*  the  east  cross  walk  of  Vineennee; 
that  pursuant  to  custom  he  had  shut  off  the  power  and  sounded  the 
bell  going  into  the  crossing;  that  he  saw  the  automobile  lights  and 
"thought"  it  would  slow  down;  that  the  automobile  was  doming  "fast", 
but  he  did  not  know  how  fast;  that  he  MM  going  about  80  miles  an 
hour  in  the  block  east  of  Vinocnnee  and  reduced  his  speed  by  two 
miles  when  he  shut  off  the  power  and  could  stop  in  20   or  30  feet  at 
20  miles  an  hour;  that  after  his  flret  view  of  the  automobile,  he 
did  not  look  at  it  a^&in;  that  he  did  not  see  any  people  waiting 
at  the  loading  zone;  that  the  right  side  of  the  automobile  struck 
the  left  corner  of  the  street  oar  mild  derailed  it;  and  that  the 
only  daaage  to  the  street  car  was  seratohes  on  the  left  front  corner. 
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Photographs  of  tho  automobile  in  evidence  show  that 
the  center  of  its  right  ©ids  bore  the  full  force  of  the  blow. 
Cross-examinations  of  witnesses  for  both  sides  developed  some 
inconsistencies  in  the  testimony.   e  think,  however,  that  the 
substantial  disagreements  appear  in  the  evidence  we  have  recited. 
e  think  th^t  evidence  is  sufficient  to  show  that  there  is  no 
merit  in  the  contention  of  defendants  that  a  finding  that  Kennedy 
was  in  the  exercise  of  due  care  was  against  the  manifest  weight 
of  the  evidence. 

While  the  motorman-conduotor  was  testifying  he  was 
asked  by  defense  counsel  whether  the  "men  in  the  automobile* 
said  anything  to  him  just  sfter  the  collision.  He  answered  that 
the  first  man  who  got  out  of  the  demolished  automobile  said, 
"What  in  the  world-.*  At  thie  point  counsel  for  plaintiff •• 
objection  was  sustained.  There  was  no  shoving  as  to  what  the 
witness  would  have  testified  had  he  been  allowed  to  proceed.   e 
cannot  say  that,  had  the  offer  been  made,  the  court  would  have 
persisted  in  its  ruling.  We  cannot  say  whether,  if  the  court  was 
In  error,  the  ruling  was  prejudicial,  or  to  what  degree.   This 
conclusion  is  not  affected  by  any  reasons  given  by  defense  counsel 
at  the  trial  as  to  why  the  testimony  should  have  been  admitted. 
Since  the  offer  of  proof  was  not  made,  we  shall  not  consider 
this  contention.  Chicago  City  hallway  Company  v.  Carroll.  206 
111.  318;  Ovens  v.  Cuerney.  241  111.  &pp,   477;  and  ^hyte  v.  Rogers. 
503  111.  &pp.   115,  Our  conclusion  is  not  inconsistent  with  the 
holdings  in  Hartnett  v.  Boston  store  of  Chicago.  265  111.  331,  cited 
by  defendants,  nor  with  the  authorities  cited  in  it. 

Defendants  contend  also  th&t  an  instruction  given  on 
behalf  of  the  plaintiffs  failed  to  limit  recoverable  damages  to 
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what  each  plaintiff  saay  have  individually  sustained  and  specifically 
did  not  Halt  the  recovery  of  damages  for  the  demolished  automobile 
to  Kennedy,  An  instruction  tola  the  Jury  they  ehould  take  into 
consideration  in  determining  the  amount  of  plaintiff ••  damages, 
among  other  things,  ■  *  *  ■  the  damage  to  the  automobile,  if  any, 
es  proven  by  a  preponderance  of  the  evidence  *  *  *."'  It  it  true 
that  the  instruction  did  not  limit  the  recovery  for  this  element 
to  Kennedy.  There  is  no  complaint  that  any  of  the  verdicts  ie 
excessive.   Defendants  have  not  abstracted  the  medical  testimony. 
We  think  it  was  -plain  to  the  Jury  from  the  evidence  that  Kennedy 
alone  was  the  owner  of  the  automobile.   The  Instruction  wae 
carelessly  drawn.  Under  all  the  circumstances,  however,  we  can 
hardly  say  that  the  Jury  was  misled  to  the  orejudioe  of  the 
defendants. 

For  the  reasons  given  the  Judgments  are  affirmed. 
JUDGMENTS  AFFIRMED. 

LEWS.  AND  BORKl,  JJ.  CONCUR, 
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VILLAGE  OF  FOREST  MRS,  a 
municipal  corporation, 


Appellant, 


v. 


TOM  COLLI 8,  JR.,  BEN  BERLINER,  BEN  J. 

HOFFMAN-  AUGUST  J.  CALCAUNO.  THEODORE 
DANNENBiRG,  HENRY  HERMAN  DESENS,  PAUL 
E.  PRICE,  WILLIAM  McKlNLEY,  LOUI3 
DENNEN,  F.  J.  BROPHY  alid  COMPANY,  a 
Corporation,  WESTERN  CASUALTY  k   SURETY 
COMPANY,  a  Corporation,  and  CONTINENTAL 
CASUALTY  COMPANY,  a  Corporation, 

Appellees. 


-AL  FROM 
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CIRCUIT  COURT 

COOK  COUNTY. 

fl, 

MR.  PRE3IDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  to  recover  moneys  which  the  Village 
claiffls  is  due  it  because  of  a  conspiracy  among  former  Village 
officials  and  others,  pursuant  to  which  it  was  defrauded  and 
because  the  defendant  sureties  are  liable  upon  their  bonds  for 
the  unfaithful  acts  of  their  principals,  the  former  of fieials. 
Summary  judgments  were  entered  against  the  Village  upon  Counts 
II  and  III  of  its  seoond  amended  complaint.  It  has  appealed  from 
these  Judgments. 

During  the  period  from  May  1,  1939  to  and  Including 
April  30,  1943,  Collis  was  Mayor,  Berliner,  Hoffman,  Caloagno  and 
Darinenberg  were  Commissioners  and  Desens  was  Treasurer  of  the 
plaintiff  Village.  From  December  11,  1939  to  and  including  April 
30,  1943,  Price  was  the  Village  Attorney, 

June  9,  1941,  F.  J.  Brophy  and  Company,  in  the  municipal 

bond  business,  sent  a  written  proposal  to  the  Village  Council.  It 

offered  to  loan  funds  to  the  Village  for  the  extension,  improvement 

and  betterment  of  its  water  and  sanitary  systems.  This  Company 

proposed  that  the  loans  be  evidenced  by  Village  4|  percent  ater  and 

Saver 
4^/rovenue  bonds.  On  the  same  day  the  Village  Council  accepted 

the  proposal  "in  its  entirety." 
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Pursuant  to  the  proposal,  the  Council  passed  ordinanoea 
October  15,  1941,  providing  for  the  issuance  of  1125,000  water 
and  1250,000  sewer  revenue  bonds.   December  31,  1941  the  entire 
issues  were  delivered  to  Brophy  and  Company.   The  Village  received 
in  exohange  $127,597.24  and  1247,805.51  respectively.  These  sums 
were  deposited,  pursuant  to  the  ordinances,  in  a  bank  account 
designated  "Water  and  Sewerage  Systems  Construction  Fund." 

In  Count  I  the  Village  charges  that  Brophy  and  Company, 
Collis,  Berliner,  Hoffman,  Calcagno,  Dannenberg,  Pesens,  Price 
and  Attorneys  MoKinley  and  Pennon  conspired  together  to  injure 
plaintiff  and  deprive  it  of  a  -60,000  premium  which  Brophy  and 
Company  realized  through  a  resale  of  the  Village  bondsj  that 
the  premium  was  possible  through  the  excess,  unfair  and  unreasonable 
interest  rates  charged  in  the  bonds  to  the  Village?  that  the 
ordinance  providing  for  the  issuance  of  the  sewerage  bonds  was 
not  published  in  the  Forest  Park  Review,  the  official  village  news- 
paper} that  the  nemed  officials  made  no  reasonable  effort  to  secure 
"a  competitive  bid";  and  that  all  the  defendants  named  In  the 
count  shared  the  premium  with  Broohy  and  Company. 

In  Count  II  plaintiff  charges  Collis,  Berliner,  Hoffman, 
Calcagno,  Dannenberg,  Desens,  Price,  McKinley  and  Dennen  with  a 
further  conspiracy.  It  alleges  that  on  various  dates,  commencing 
Deeember  31,  1941,  the  named  Village  officials,  except  Price, 
oaused  vouchers  to  be  drawn,  payable  to  MoKinley  and  Dennen  and 
to,  or  for.  Price  in  the  amount  of   ??.5,660;  that  these  vouchers 
purported  to  be  for  legal  services;  that  the  attorneys  rendered 
no  services  deeeribed  in  the  Village  Attorney  Ordinano«i  and  sub- 
mitted no  bills;  that  the  payment  of  the  vouchers  wes»e  made  without 
authority  out  of  the  proceeds  of  the  bonds;  and  that  no  resolutions 
were  recorded  creating  obligations  to  issue  or  pay  the  vouchers; 
and  that  the  defendants  knew  this  fact  at  the  time. 
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Count  III  seekfi  recovery  on  the  bonds  because  the 
principals  therein  did  not  perform  their  duties  as  Village  officials 
well  and  faithfully. 

Price,  MeKlnley  ana  Dennen  filed  their  Joint  and  several 
answers .  They  admitted  lack  of  publication  in  the  Official  news- 
paper, but  averred  that  publication  was  pursuant  to  statute.   They 
denied  that  they  conspired  in  any  way  against  the  Village  or  shared 
in  any  premium  of  Brophy  and  Company  or  did  anything  to  injure 
the  Village  or  deprive  it  of  money.  They  made  further  averments 
substantially  the  same  as  the  statements  in  their  affidavits  here- 
after referred  to.   The  other  defendants  made  motions  to  dismiss,  or 
to  strike,  or  both,  the  second  amended  complaint. 

February  27,  1945  Price,  McKlnley  and  Dennen  moved  for 
summary  judgment  on  Count  II.  In  aupoort  of  the  motion  Price  filed 
an  affidavit  stating  that  the  proceeds  of  the  only  two  vouchers 
payable  to  him  did  not  represent  attorney  fees  but  reimbursals  for 
expenses.  MoKinley  filed  an  affidavit  setting  forth  the  resolution 
by  which  he  and  Dennen  were  employed  by  the  Village  for  services 
pertaining  to  the  bond  issues;  the  passage  of  the  bond  ordinances;  and  a 
general  description  of  the  legal  services  rendered,   the  submission 
of  bills  for  legal  services,  the  proceedings  of  the  Village  Council 
receiving  and  approving  the  bills,  the  drawing  of  the  vouchers 
against  the  Bond  Fund,  and  receipt  of  the  vouchers  by  him  and  Dennen. 
Attached  to  this  affidavit  were  copies  of  the  bills  submitted. 

March  15,  1945,  Campagna,  Village  Clerk  and  Comptroller, 
filed  counter  affidavits  stating  that  during  the  time  Price  was 
Village  Attorney,  he  was  also  a  partmer  of  McKlnley  and  Dennen  in 
the  practice  of  law  in  Chicago  and  on  information  and  belief  that 
the  Village  Attorney's  fees  were  divided  between  the  parties.   The 
Village  Attorney  ordinance  was  set  forth.  It  provides  that  the 
Village  Attorney  shall  have  authority,  with  approval  of  the  Council, 
to  appoint  necessary  special  counsel  **o  •  *  *  assist  in  conducting 
any  suit  or  other  Judicial  proceedings  in  which  the  Village  is 
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a  party  or  directly  Interested."  It  expressly  provides  that  special 
counsel  may  Include  any  fir»  of  attorneys  of  which  the  Village 
Attorney  may  be  a  mesber. 

March  14  the  trial  court  entered  summary  Judgment  for 
movants1  costs, 

March  18,  1945  Berlinger,  Hoffman,  Oollls,  Dannenberg, 
and  Calaagno  moved  for  dismissal  of  Count  II,  or  for  summary 
Judgments  on  the  ground  that  the  summary  judgment  of  March  14  was 
a  complete  and  final  adjudication  on  the  merits  of  all  plaintiff *s 
claims  in  Count  II;  that  the  Judgment  determined  that  the  payments 
to  Price,  MoKinley  and  Dennen  were  proper;  and  that  plaintiff  is 
estopped  by  that  judgment  to  recover  against  the  defendants  in 
Count  II,  March  28th  Desens  and  Continental  Casualty  did  likewise. 
Plaintiff  objected  that  in  addition  to  the  unlawful  payments, 
Count  II  charged  a  conspiracy  to  defraud  the  Village  and  deprive  it 
of  its  money;  that  the  Sumnary Judgment  Act  gave  no  jurisdiction  to 
the  trial  court  to  enter  a  summary  Judgment  against  plaintiff  on  its 
allegations  of  fraud  and  conspiracy;  and  that  to  that  extent,  the 
allegations  in  Count  II  were  undetermined  by  the  summary  Judgment 
and  the  moving  defendants  should  answer  those  charges.  April  19th 
the  trial  court  entered  summary  judgments  as  prayed.   It  ordered 
Dannenberg,  Caloagno,  Collie,  Berliner  and  Hoffman  to  answer  Count  I 
of  the  seoond  amended  complaint. 

Plaintiff  contends  that  this  action  does  not  fall  within 
the  classes  of  actions  in  the  Summary  Judgments  Act  and  that  the 
court  was,  therefore,  without  Jurisdiction  to  enter  any  of  the 
Judgments.  We  agree  with  defendants  that  plaintiff  salved  this 
point  as  to  the  summary  judgment  in  favor  of  MoKinley,  Price  and 
Dennen  by  filing  counter-affidavits  to  those  filed  by  them  under 
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their  notion.  It  is  true  that  plaintiff  later  objected  on  the  ease 

ground  to  the  entry  of  summary  Judgments  In  favor  of  the  other 

defendants.  The  objection  would  not  hold  in  any  event  against 

Continental  Casualty  Company,  since  plaintiff's  action  against 

it  was  upon  a  oontraet  and  clearly  within  the  Summary  Judgment  Act, 

The  ease  in  Count  II  rested  upon  the  illegality  of  the 
payments  of  the  fees.  The  summary  Judgment  in  favor  of  MoKinley, 
Price  and  Dennen  decided  this  issue  against  plaintiff.  The 
charge  of  conspiracy  fell  with  the  determination  that  the  payments 
were  lawful.  The  Question  of  fraud  was  settled.   Assuming,  without 
deciding,  that  plaintiff  attempted  to  state  a  tort  action  in 
Count  II,  the  normal  procedure  would  have  been  for  the  remaining 
defendants  therein  to  set  up  the  summary  Judgment  in  bar  of  plain- 
tiff's action  against  them.  This  procedure  would  present  the 
same  queetlon  of  law,  however,  as  was  presented  by  the  motions 
actually  made  by  the  defendants.  If  the  affidavits,  therefore, 
under  the  motion  of  MoKinley,  Price  and  Dennen  Justified  the  summary 
Judgment,  we  see  no  harm  to  plaintiff  in  the  procedure  followed 
in  the  trial  court. 

If  the  pleadings  and  affidavits  presented  no  triable  issues 
of  fact  as  to  MeKlnley, .  Price  and  Dennen,  the  summary  Judgment  in 
their  favor  was  correct.  The  plaintiff  alleged  in  substance  that 
there  was  no  authority  for  MoKinley  and  Dennen  to  serve,  no  services 
rendered  by  them,  no  bills  submitted  to  the  Council  for  any  services 
and  no  obligation  therefor  and  no  authority  to  issue  the  vouchers 
for  services,  MeKlnley  and  Dennen  in  their  answer  and  affidavit 
met  this  claim  by  setting  forth  the  resolution  of  the  Village  Council 
employing  them,  a  recital  of  the  services  rendered  by  them,  copies 
Of  the  bills  submitted  by  them  and  receipt  and  approval  of  these 
bills  by  the  Council.  Plaintiff^  first  counter-affidavit  simply 
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charged  th  t  Price  wee  a  member  of  the  law  partnership  with  MoKlnley 
and  Dennen  and,  on  Information  and  belief,  that  Price1 I  feee  as 
tillage  Attorney  were  shared  with  hi8  partners.   The  second  affidavit 
set  forth  again  the  Village  Attorney  ordinance.  This  expressly 
authorises  employment  as  special  Counsel  of  partners  of  the  Village 
Attorney.  The  counter-affidavits  made  no  issue  on  the  matters 
stated  in  the  affidavits.   They  appear  to  rely  upon  the  statement 
that  MoKlnley  and  Dennen  did  not  render  services  suoh  as  are  described 
in  the  Village  Attorney  ordinance.  There  is  no  denial  that  MoKlnley 
and  Dannen  were  regularly  employed  by  the  Village  Council  to  render 
extensive  services  in  connection  with  the  bond  issues  and  submitted 
their  bills  which  were  duly  approved  and  ordered  paid.  Under  these 
circumstance e  we  believe  that  the  summary  judgment  is  proper. 

Plaintiff  finally  contends  that  there  was  no  appropriation 
in  the  Village  Annual  Appropriation  ordinances  to  govern  the  fees 
for  which  the  vouchers  were  issued.  Defendants  say,  and  we  agree, 
that  this  is  no  objection  to  the  legality  of  the  payments.  Simpson 
v.  City  of  Blghwood.  372  111,  212,  Plaintiff  further  contends 
that  the  payment  of  the  fees  was,  in  effect,  an  increase  during 
his  term  of  office  of  the  Village  Attorney  and,  therefore,  illegal 
under  the  Constitution.  Plaintiff  does  not  deny  that  the  Village 
Attorney  held  his  office  at  the  {fceeasure  of  the  Village  Council. 
Accordingly,  we  decide  that  he  was  not  such  an  officer  as  came 
within  the  constitutional  provision.  Morgan  v.  County  of  PuPatce* 
371  111.  63, 

For  the  reasons  given  the  judgments  are  affirmed, 

JUDGMENTS  AFFIRMED. 

LEWE  AND  BURKE,  JJ.  COMCUR 
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MR,  PRESIDING  JUSTICE  KILEY        e»  THE  OPINION  OF  THE  COURT. 

Thie  1b  a  dramshop  action  to  recover  damages  for  Injuries 
plaintiff  suffered  as  a  result  of  an  accident  in  the  Yar  Restaurant 
in  Chicago,  March  6,  1942.  Judgment  on  the  verdict  was  entered 
May  4,  1946  in  favor  of  plaintiff  In  the  amount  of  S16,0O0. 
Defendants  have  appealed.  Plaintiff  filed  a  cross  appeal. 

The  original  complaint  vas  filed  August  17,  194S  against 
Yasohenko,  owner  and  operator  of  the  Yar,  charging  negligent 
maintenance  of  a  stairway.  An  amended  complaint  Joined  the  .hotel 
Corporation,  Yaschenko^leseor,  as  defendant.  A  charge  of  lack  of 
proper  lighting  vas  the  only  substantial  change  In  the  pleadings. 
The  second  amended  complaint  MM  filed  September  2,  1943.  Count  X 
added  the  charge  at   a  violation  of  a  City  stairway  ordinance  to 
oharges  In  the  orecedlng  complaints.  Count  II  alleged  liability 
under  the  2ram  Sfcop  Act.   Trial  w»«  had  upon  thie  second  amended 
complaint  in  April  1944.   The  trial  court  directed  a  verdict  for 
defendants  on  Count  I  at  the  close  of  plaintiff »s  ease.   Count  II 
was  submitted  to  the  jury  which  returned  a  verdict  for  $26,000  in 
plaintiff1  f;  favor. 
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Plaintiff  duly  filed  notice  of  appeal  from  the  Judgment 
for  defendants  on  Count  I.  The  apoe&l  was  dismissed  for  want  of 
prosecution  In  the  trial  court.   The  court  ordered  a  new  trial  as 
to  Count  XI  on  the  grounds  that  plaintiff's  counsel  made  prejudicial 
argument  which  inflamed  the  minds  of  the  Jury  resulting  In  an 

iexcesslTs  verdict  whloh  could  not  be  cured  by  remittitur.  Plaintiff 
sought  leave  from  this  court  to  appeal  from  that  order.  Leave 
was  denied.  No.  43181. 

The  instant  appeal  is  from  the  Judgment  entered  after 
the  retrial  of  the  iefues  in  Count  II.  Plaintiff  has  filed  a  cross- 
appeal  from  the  Judgment  entered  in  April  1944  on  Count  I.  Defendants 
made  a  motion  here  to  dismiss  the  cross-apoeal.   the  motion  was 
taken  with  the  cane. 

Defendants  argue  that  the  Judgment  on  Count  X  became  final 
when  the  trial  court  denied  plaintiff's  motion  thereon  June  9,  1944; 
that  plaintiff  perfected  her  appeal  within  90  days  but  abandoned  it; 
and  that  she  cannot  re-appeal  more  than  a  year  after  the  Judgment 
became  final.   Plaintiff  says  her  first  appeal  was  premature  under 
the  ruling  In  Phillip  v.  0*Connell.  322  111.  App.  164  and  326  111, 
App.  15,  and  that  her  right  to  appeal  did  not  accrue  until  all  the 
Issues  between  the  parties  on  both  counts  had  been  disposed  of  by 
the  Judgment  upon  the  verdict  in  the  second  trial  upon  Count  II. 
Here  the  Judgment  on  Count  I  was  a  definitive  disposition  of  the 
issues  in  the  negligence  ease.  The  issues  in  that  case  in  nowise 
affect  the  issues  in  Count  II.  The  Judgment  on  Count  I  was  final 
and  appealable  and  the  Phillips  cases. therefore,  not  applicable. 
The  cross  anneal  is,  accordingly,  dismissed.   We  shall  consider 
Count  I  out  of  the  appeal  and  confine  our  review  to  the  second 
trial  of  the  Dram  Shop  action  in  Count  II. 
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On  the  day  of  the  accioent  plaintiff,  oursuant  td  a 
phone  call  from  her  roommate  Ann  tewart,  arrived  at  ltel's 
Restaurant  In  the  Field  Building  at  about  6  P.M.  She  spent  about 
20  minutes  In  the  company  of  Miss  Stewart,  Mr.  Tetar  and  Mr.  Jhlllips, 
She  drank  part  of  a  "whisky  and  plain  water8  before  the  four  of 
then  left  for  the  Palmer  Houee  to  attend  a  Cocktail  tarty  given 
by  Mr.  Loveland.   At  this  party  aopetisers  and  drinks  were  served 
in  Loveland's  suite.  Plaintiff  neither  ate  nor  drank.  There  were 
ten  people  in  attendance  at  this  party,  including  Mrs.  Kelliher. 
Plaintiff  had  not  met  her  or  several  others  before.  Plaintiff 
spent  about  an  hour  at  this  party.  Mrs.  Kelliher  showed  some 
effect  of  the  drinks  she  had  had,  being  according  to  the  testimony, 
•a  little  gay",  a  "little  noisyH  and  "rather  loud." 

When  the  party  had  been  about  an  hour  at  the  Palmer 
Houee,  Teter  invited  Loveland's  party  to  Join  his  for  dinner.  The 
Xar  Restaurant  was  suggested.  Plaintiff,  Miss  Stewart,  Teter  and 
Phillips  went  in  one  csb,  The  others  followed.  At  the  ¥ar  they 
spent  about  a  half  hour  at  the  ferny;  until  their  dinner  was  ready. 
Drinks  were  served  at  the  bar.  Plaintiff  drank  another  whisky 


' 


and  plain  water.  A  second  one  served  her  was  drunk  by  Mrs.  Kelliher  who 
had  become  intoxicated  and  noisy  and  staggered  when  she  walked. 

-hen  dinner  was  announced  the  party  proceeded  from  the 
bar  down  several  steps  into  the  lobby  of  the  Hotel  and  across  the 
lobby  and  up  seven  steps  into  the  dining  room.  Their  dinner  was 
served  at  a  table  about  40  feet  from  the  stairway.  Plaintiff  and 
Teter  danced  until  the  food  was  served  and  then  returned  to  the 
table.  Plaintiff  then  asked  Miss  Stewart  to  accompany  her  to  the 
powder  room.  Miss  Stewart  did  not  go  with  her,  but  Mrs.  Kelliher 
did.  It  was  during  this  journey  th?.t  plaintiff  was  injured* 
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The  Issue  of  fact  Is  whether  plaintiff  was  injured  as  * 
result  of  being  pushed  by  the  intoxicated  Mrs.  Kelliher,  or  as  the 
result  of  slipping  and  falling  on  the  stairs.  Plaintiff  alleged 
that  Yaschenko  sold  liquor  to  Mrs.  Kelliher  contributing  to  her 
intoxication. 

Defendant  contends  that  the  finding  that  plaintiff  was 
injured  as  a  result  of  being  pushed  by  Mrs.  Kelliher  should  be  set 
aside  as  a  matter  of  law  or,  in  any  event,  ae  against  the  manifest 
weight  of  the  evidence.  There  is  evidence  thst  drinks  served  to 
Mrs,  Kelliher  at  the  Yar  contributed  to  her  intoxication;  that 
plaintiff  followed  by  Mrs.  Kelliher  walked  toward  the  stairway} and 
that  when  a  foot  or  so  from  the  too  of  the  stairway,  plaintiff 
looked  back  to  see  whether  Miss  Stewart  was  coming,  and  thst  Mrs. 
Kelliher  pushed  her  causing  her  to  fall  to  the  bottom  of  the  stairs 
and  suffer  the  injury.   »e  think  this  evidence  was  sufficient  to 
take  the  ease  to  the  jury. 

The  first  two  complaints  V9T9   introduced  in  evidence. 
They  made  no  mention  of  a  case  under  the  Dram  hop  fctt.  Defendant 
seises  upon  this  omission  to  contend  that  Count  II  in  the  eeond 
Amended  Complaint  was  an  afterthought.  Plaintiff  testified  that 
she  told  her  first  attorney  "the  facte*  of  her  injury  over  the 
telephone  but  did  not  talk  with  him  personally  for  more  than  a  month 
or  mere  after  the  complaint  was  filed,  and  then  told  him  Just  how 
the  accident  happened;  and  that  she  did  not  tell  him  the  faets 
alleged  in  her  first  and  second  complaints  and  signed  none  of  the 
complaints  and  had  not  seen  any  of  them.  The  attorney  did  not 
testify.  Plaintiff  further  testified  thst  in  the  summer  of  1943 
she  went  bask  to  the  Yar  with  her  present  attorney  to  show  him 
where  the  accident  happened.  Her  seeond  amended  complaint  was 
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filed  thereafter  In  eptember  1943.  The  Jury  may  have  believed 

that  plaintiff  In  nowise  controlled  her  first  attorney  in  the 

allegations  of  the  first  and  seeond  complaints.   It  was  the  function 

of  the  Jury  to  draw  the  inferences  froa  the  omission. 

Defendants  contend  furthermore,  that  In  the  hospital 

reoords  covering  plaintiff's  injuries,  there  is  no  mention  that 

plaintiff  was  pushed.   The  records  state  that  plaintiff  "fell" 

dovn  |  flight  of  steps,  and  "fell*  with  her  right  leg  under  her. 

>e  think  the  Jury  could  rightfully  believe  th> t  such  reoords  would 

not  normally  contain  the  details  of  olalntlff'e  fall.   The  term 

"fell*  moreover  does  not  preclude  the  idea  of  having  been  pushed. 

Defendants  refer  us  to  a  letter  written  by  Misa  Stewart  to  ^rs. 

Kelliher  in  January,  1942.  This  letter  asks  Mrs.  Kelllher  to 

write  to  Misa  Stewart  what  the  former  remembered  of  the  accident* 

In  the  fir?t  paragraph,  by  way  of  refreshing  Mrs.  Kelllher' a 

memory,  #ies  Stewart  referred  to  the  dinner  party  of  Mareh  6th 

when  plaintiff  "fell  and  hurt  her  ankle."  H   think  the  Jury  might 

well  consider  this  a  prudent  way  to  approach  Mrs.  Kelllher  and  that 

the  objective  could  be  better  reached  by  using  the  term  "fell* 

and  letting  Mrs.  Kelllher  fill  in  the  details,  than  by  risking  her 

resentment  at  being  charged  with  pushing  plaintiff. 

The  only  other  testimony  in  addition  to  plaintiff's 
side  of  the 
bearing  on  Plaintiff's/factual  issue  was  that  of  Miss  Stewart.   She 

testified  in  a  deposition  that  after  Mrs.  Kelllher  and  olalntiff 

left  the  table,  the  former  name  "running  back*  in  15  or  20   seconds  and 

said  that  plaintiff  had  fallen.  Miss  Stewart  testified,  "I 

Immediately  got  up  and  started  around  the  table.   I  ?ald,  •what 

happened?'  She  said,  'I  bumped  her  and  she  fell.'  *  This  testimony 

was  admitted  over  the  objections  of  the  defendants.  They  complain 
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here  that  this  testimony  ^as  not  part  of  the  res  gestae,  was  inadmiss- 
ible and  highly  prejudicial.  To  sustain  their  contention  they  rely 
on  Chicago  iest  division  ny.  Co.  v.  fiee&cr.  128  111.  548;  and  Soyd 
▼  ,  vest  Chicago  at.  R.  H.  Co..  112  111.  top.  60.   In  these  cases 
the  disputed  statements  vers  the  only  evidence  of  the  essential 
fact.  They  are  not  helpful  except  In  a  general  statement  of  law 
upon  the  subject.  Plaintiff  refers  us  to  Morrl s  v.  Central  est 
Casualty  Co..  351  111.  40.  The  factual  question  there  was  whether 
the  injury  resulted  from  an  accident.  It  is  helpful  only  In  the 
vay  that  defendants  eases  are.  Plaintiff  alee  refers  us  to  Peterson 
v.  Cochran  &  KcCluer  Co..  308  111.  App.  348.  The  facts  In  that  case 
differ  from  the  ones  before  us  and  thie  court  held  that  the  statement 
under  the  circumstances  was  properly  excluded.  This  court  there 
pointed  out,  however,  that  spontaneity  was  the  Important  consideration, 
that  the  trial  court  should  have  reasonable  latitude  and  referred  to 
Prof,  ^ignore1 s  advocacy  of  absolute  control  by  the  trial  court.  Mm 
believe  that  the  Illinois  cases  generally  conform  to  theprinciples 
of  the  res  testae  rule  announced  1*  32  Corpus  Juris  eeundum  at  pages 
30,  31,  36,  37,  38  and  39.   e  think  a  trial  court's  determination 
of  the  admissibility  of  the  evidence  should  depend  upon  the  question 
of  spontaneity  and  whether  the  circumstances  clearly  exclude  the 
Idea  of  premeditation.  Under  the  circumstances  of  this  case  we  think 
the  trial  courts  ruling  Mul  oorreet.  for  a  full  statement  of  the 
principles  of  the  res  gestae  doctrine  we  refer  to  freoklleder  *• 
Chicago  City  Hallway  Co..  142  111.  App.  139  and  the  reporter* s  note 
following  the  opinion;  Fowler  v,  C.  A  w.  I.  fl.  Co..  et  al..  182  111. 
App*   123;  and  tips  v.  Chicago  City  "allway.  209  111.  kpp,   332.  fts. 
do  not  believe  thst  the  statement  was  inadmissible  under  the  locus  in 
quo  rule  announced  in  Johnson  v.  Swords  Co..  286  111.  App.  377. 
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The  Yar  cashier  wad  cheek  room  girl  who,  at  the  time  of 
the  trial,  had  worked  9  and  4  years  respectively  for  Xaschenke, 
contradicted  plaintiff's  story.  They  testified  that  plaintiff  was 
unaccompanied  when  she  fell  and  th&t  she  "stumbled"  or  "twisted  her 
ankle*  on  the  second  op  third  stair  and  fell.  Plaintiff's  counsel 
on  cross-examination  was  permitted  to  elicit  the  information  from 
both  these  witnesses  that,  although  they  were  present  during  the  two 
or  three  days  of  the  orevioue  trial,  they  had  not  testified.   The 
court  sustained  defendants'  objection  which  sought  to  develop  at 
whose  request  they  were  in  attendance  at  the  first  trial.  Complaint 
is  made  that  the  cross-examination  of  these  witnesses  with  reference 
to  their  failure  tc  testify  at  the  first  trial  served  no  purpose  but 
to  prejudice  the  Jury.  Defendants  say  that  the  failure  of  these 
witnesses  to  testify  at  the  previous  trial  had  no  bearing  on  their 
credibility  since  they  had  no  control  over  their  being  called. 

Mo  ease  is  cited  on  this  point.   The  two  casea  which  we 
have  found  on  the  subject  would  seem  to  lend  support  to  defendants1 
position.  They  are  Soring  v.  rerklns.  120  ».  w,  807;  and  Brock  v. 
State.  26  Ala.  104.  The  holdings  appear  to  be  based  on  the  proposition 
that  it  would  not  be  fair  to  the  witness  to  draw  inferences  affecting 
their  credibility,  since  as  defendant  contends,  their  testifying 
was  not  under  their  control. 

In  the  case  before  us  the  two  witnesses  were  employees  of 
Yasohenko  at  the  tine  of  the  accident  and  at  the  time  of  both  trials. 
They  were  the  only  witnesses  so  far  as  the  record  shows  who  oould 

1  refute  plaintiff's  testimony.  One  of  them  says  that  she  gave  a 
written  statement  to  defendants'  auditor  the  night  of  the  accident. 
The  other  says  that  she  told  no  one  of  having  seen  the  accident 
until,  before  the  first  trial,  almost  two  years  later.  Wt   assume 
that  the  defendant  must  have  known  that  these  two  witnesses  saw  the 
accident,  if  they  told  the  truth  at  the  trial.  It  does  not  seen 
probable  that  if  defendant  had  known  he  would  not  have  called  then 
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as  witnesses  at  the  first  trial.   e  think  their  failure  to  testify 
at  the  first  trial  had  a  bearing  on  the  credibility  of  the  witnesses 
in  the  instant  ease.  Nt  do  not  believe  that  plaintiff  should  be 
deprived  of  this  faotor  as  against  the  defendant  simply  because 
it  sight  reflect  on  the  credibility  of  the  witnesses.  It  is  our 
view  that  the  court  did  not  commit  error  in  permitting  their  cross 
examination. 

Defendant?  contend  that  nlaintiff  was  not  an  innooent 
person  entitled  to  recovery  under  the  Dram  Shop  t*f«  The  evidence 
shove  that  plaintiff  drank  part  of  one  drink  and  one  other  drink, 
and  these  about  two  hours  apart.  They  say  th*  t  plaintiff  made  no 
objection  to  Mrs.  Kelliher  being  included  In  the  party  at  the  Yar. 
Slnoe  it  was  not  her  party,  the  jury  may  have  thought  she  was  not 
in  a  position  to  do  so.   There  was  testimony  th  t  Mrs.  Kelliher 
was  loud,  staggering  and  annoying  at  the  bar  in  plaintiff •s  presence. 
Plaintiff  may  have  considered  that  prudence  directed  that  she 
should  do  nothing  more  than  she  did  about  Mrs.  Kelliher* s  annoying 
conduct.  The  Jury  may  have  believed  that  it  would  have  been  poor 
taste  for  plaintiff  to  have  acted  otherwise  then  she  did  throughout 
the  period  of  the  party.  While  everyone  might  not  agree  with  the 
Jury  that  plaintiff  was  prudent  in  walking  toward  the  powder  room 
accompanied  by  Mrs.  Kelliher,  we  cannot  eay  as  a  matter  of  law 
that  this  conduct  precludes  her  under  the  Aot.  W%   think  that  none 
of  the  cases  cited  are  inconsistent  with  this  conclusion,  we  think 
this  matter  was  for  the  jury  and  we  cannot  say  thr t  it  was  not 
Justified  in  finding  that  plaintiff  was  an  innocent  party. 

Defendants  contend  th  t  prejudicial  error  was  committed 

in  plaintiff's  counsel's  arguments  to  the  Jury.   *'e  see  no  merit 

in  any  complaint  about  the  argument  except  with  respect  to  discussing 

the  failure  of  the  cashier  and  cheok  girl  to  testify  at  the  previous 

the 
trial.  Plaintiff's  counsel  asked  In  opening  why/ witnesses  did  not 
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testify  at  the  earlier  trial.  He  challenged  his  opoonent  to  answer 
why,  since  they  were  available,  they  did  not  testify.  He  suggested 
it  nay  have  been  that  they  vers  not  telling  that  story  then,  or  that 
the  lawyers  did  not  believe  their  story.   Oefendants'  counsel 
responded  that  the  witnesses  stood  in  the  corridor  for  4  or  5  days 
at  the  last  trial  and  were  not  called  because  he  did  not  think  "we 
needed  then,  and  we  didn't  need  them**.  He  said  an  attorney  exercises 
his  Judgment  in  conducting  a  case  and  said  the  Incident  was  no 
reason  to  disbelieve  the  witnesses.  Plaintiff's  counsel  answered 
that, "They  did  not  need  then  last  year  and.  If  they  did  not  need 
them,  why  did  they  put  then  on  now?"  He  then  said  that  his  opponent 
had  no  right  to  withhold  evidence;  th?t  if  he  withheld  it  before, 
it  is  fair  to  imply  that  "he  night  be  withholding  it  now;11  that 
"this  year  he  needs  it";  and  "we  stood  on  the  truth  and  that  vas 
enough  for  us  then*  and  "It  is  enough  for  us  again  just  as  it  was 
last  year.  Is  it  good  enough  for  then?" 

lnce  no  error  was  committed  in  permitting  the  cross- 
examlnatlon  already  referred  to,  we  must  consider  the  clain  of 
prejudicial  argument  in  th?t  light.  Counsel  are  entitled  to  draw 
inferences  in  their  argument  where  a  party  fails  to  produce  witnesses 
who  may  fairly  be  said  to  be  under  his  control  and  who  would  contribute 
to  the  administration  of  justice  by  their  testimony.  fycNeff,  v. 
White  iaglc  rewlng  CoT.  294  111.  App,  37;  Chicago  ttally  Sews  v. 
Kohler.  360  111.  361.  In  foringfleld  Consolidated  hallway  v.  i-ell. 
134  111.  App.  426}  and  Chapman  v.  City  .^allw&y  Co..  172  111.  App.  443, 
judgments  were  reversed  because  fettomeys  argued  to  the  Jury  with 
respect  to  a  previous  trial  of  the  case.  In  these  eases,  however, 
the  error  was  not  in  the  references  to  the  former  trials  but  in 
suggesting  or  telling  ths  Jury  the  results  of  the  earlier  trials. 
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In  the  argument  of  the  counsel  for  the  defendants  he  «aid  he  did  not 
use  the  witnesses  last  year  because  "we  didn't  think  we  needed  then, 
and  we  didn't  need  them*.  This  could  tend  to  mislead  the  Jury  into 
relieving  that  defendants  had  prevailed.  >e  think  this  statement 
invited  whatever  counsel  for  plaintiff  said  in  responding.  Further- 
more, it  appears  to  us  that,  read  as  a  whole,  the  argument  of  plain- 
tiff's counsel  did  not  suggest  the  result  of  the  first  trial.  W« 
think  it  is  quite  plain  that  the  Jury,  ae  ve,  would  infer  that 
plaintiff's  counsel  was  referring  to  the  failure  of  the  witnesses 
to  be  called  when  he  epoke  of  the  truth  being  good  enough  for  plain** 
tiff  in  that  trial  and  asking  was  it  good  enough  for  the  defendants 
then  and  at  the  present  trial.  In  view  of  what  we  have  raid  about 
the  examination  of  the  two  witnesses,  we  see  nothing  unfair  about 
this  argument. 

The  defendant  states,  but  does  not  argue,  that  the 
damages  were  excessive.   In  view  of  the  fact  that  medical  testimony 
oonneeted  a  second  injury  suffered  by  plaintiff  with  the  first, 
we  see  no  merit  in  this  statement* 

The  Judgment  of  the  vuperior  Court  is,  therefore,  affirmed. 


JUDGMENT  AFFIRMED. 
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ERIC  SOCE, 


Appellee, 


FLUX  JA8L0HSEI,  et  sl.f 

Defendants, 
Oil  Appeal  Of  FELIX  JABLOK  SI, 
Appellant, 


AW  JUL  FRO* 


CIRCUIT  COUrtT 


COOK  COtTCTT 


-V   F'l 


HR.  PRESI&IH©  JUSTICE  HUT  DELIVF.RKD  THE  OPINION  OF'       URT. 

This  is  roi  action  for  the  specific  performance  of  an 
alleged  oral  agreement  with  respect  to  oil  properties  in  '*ayne 
County,  Illinois.  April  2,  1946  a  decree  was  entered  in  plain- 
tiff* s  favor  after  an  e£  parte  hearing.  June  2%  1945,  defendant 
Jablonekl  filed  a  notice  of    apoeal  from  that  decree.  August 
?,  1945  Jablonakl  filed  a  "supplemental  notice  of  appeal*  from 
an  order  entered  the  preceding  day  denying  the  prayer  of  his 
oetition  filed  June  18th  to  vacate  the  decree  of  April  2nd, 

Jablonekl  mainly  contends  that  plaintiff  neither  alleged 
nor  proved  a  ease  of  specific  performance. 

The  ooMtplalnt  in  substance  charges  that  Jablonekl  and 
Sehulte  were  owners  of  certain  leases  of  land  In  ayne  County, 
Illinois;  that  pursuant  to  their  agreement  to  pool  their  leases, 
Jablonakl,  on  behalf  of  the  partnership,  employed  plaintiff  to 
find  an  Investor  of  IIS, 000  to  finance  drilling  of  the  veils; 
that  Jablonskl  agreed  to  give  plaintiff  2/32  of  all  the  oil  produced 
from  "up  to  thirteen  wells"  on  the  acreage;  that  plaintiff  produced 
the  Investor  ready,  willing  and  able  and  the  defendants  dealt  in 
violation  of  their  agreement  with  another  investor;  and  th-t  plain* 
tiff  demanded  but  "-as  refused  hie  2/32  share  of  the  oil  produced. 
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It  Is  fundamental  th-  t  plaintiff  to  prevail  in  this 
specific  performance  suit  must  orove  the  elements  of  a  contract  by 
elesr  and  convincing  proof.   The  complaint  charging  the  copartnership 
in  the  leasee  and  in  the  contract  -*ith  plaintiff  was  amended  after 
evidence  taken,  changing  the  theory  from  a  partnership  to  J.blons&i, 
individually.  Plaintiff  was  required  to  prove,  therefore,  an 
agreement  by  Jablenski  to  pay  him  8/32  of  the  oil  oroduoed  from 
veils,  leases  to  which  were  owned  by  J&blonslti.  This  requires 
proof  that  Jablonski  was  lessee  of  lands  containing  the  wells  from 
which  the  oil  was  to  be  produced* 

The  complaint  sets  out  descriptions  of  six  parcels 
"and  certain  other  lands  loo? ted  in  the  Village  of  John8onvilleM 
vhich  olaintiff  "is  informed  and  believes8  is  the  copartnership 
combined  acreage.  It  alleges  thst  J&blonskl  advised  Plaintiff  that 
he  and  schulte  had  leases  in  the  Johnsonvllle  district  of  eyne 
county  and  that  plaintiff  was  promised  t/3S  of  all  the  oil  produced 
from  two  wells  on  the  combined  acreage  and  in  eleven  more  to  be 
drilled  on  the  aforesaid  leases* 

Jablonekl's  answer  admitted  ownership  by  him  and  schulte 
of  certain  oil  leasee  In  'sayne  county,  but  denied  owning  any  in 
the  Village  of  Johnsonvllle  and  denied  that  the  legal  descriptions 
in  the  complaint  were  the  correct  descriptions  of  the  land,  subject 
of  the  leasee.   Plaintiff  replied  thst  the  leases  mentioned  in 
the  answer  and  the  complaint  were  the  same  and  were  the  subject 
of  the  agreement* 

Plaintiff  was  the  only  witness*  He  testified  that 
Jablonskl  called  him  about  *some  leases  in  the  Johnsonville  pool* 
in  ?ayne  County"  which  were  being  consolidated;  that  Jablenski  told 
him  he  was  giving  plaintiff  a  chance  to  find  the  money  for  financing 
of  the  wells)  that  plaintiff  said  he  wanted  2/S2  of  the  oil  produced 
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from  the  wells  and  Jablonskl  said,  "that  was  all  right j*  that  he, 
plaintiff,  drove  hie  prospect  to  the  Johnsonvllle  pool  and  then 
brought  him  back  to  Jablonskl  and  th*t  the  term*  were  aade  between 
the*;  that  Jablonski  never  assigned  plaintiff  the  2/32  cart  of 
the  oil  produced  from  these  leasee;  that  there  were  "four  wells 
drilled  on  the  leaaes  X  have  aentined"  and  that  the  wells 
mentioned  were  drilled  on  soae  of  that  acreage"  set  forth  in 
the  eoaplalnt.  Plaintiff  was  asked  to  tell  the  court  "substantially 
the  acreage  involved  in  the  leases.  He  answered  that  he  went  to 
the  County  Seat  of  >?ayne  bounty  and  copied  the  records  of 
assignment  by  Jablonskl  and  ohulte,  and  set  them  forth  substantially 
correct  "but  there  may  have  been  soae  astter  which  you  know  what 
it  is."  He  identified  documents  containing  his  notes  and  records. 
These,  according  to  the  record,  vere  offered  and  received  as 
exhibits*  The  exhibits  do  not  eppe  r  in  the  record  or  abstract* 
Plaintiff  further  testified  that  he  remembered  Jablonskl1 s  testimony 
taken  in  a  deposition  in  April  1942,  wherein  the  witness  said 
that  "the  leaees  involved  were  the  Gratton  lease,  the  -hell  lease, 
the  Siemens'  lease,  the  Tanney  lease  and  the  : mith  lease;  that  3 
wells  were  drilled  on  the  Oratton  lease;  and  that  the  total 
production  in  April  of  1942  was  400  barrele  per  day. 

The  pleadings  do  not  define  the  subject  matter  of  the 
alleged  eontraet.  The  decree  is  no  aore  certain  than  the  pleading 
and  proof.   e  think  it  is  quite  apparent  that  there  is  no  dear 
and  convincing  proof  of  any  ownership  by  Jablonskl  of  any  spec if 1c 
wells,  the  oil  from  which  plaintiff  was  to  have  a  share.  There  is 
no  satisfactory  proof  of  the  loo  tion  of  the  wells  involved  In 
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the  alleged  contract,  aor  that  any  of  the  wells  were  located  on  the 
property  describes  In  the  complaint  or  deefee;  none  that  Jablonaki 
owned  the  land  to  described  end  no  satisfactory  proof  that  Jablonski 
owned  leasee  on  the  land  described  or  otherwise,  Several  leasee  are 
mentioned  by  name,  but  no  proof  as  to  where  they  were  located  and 
no  satisfactory  proof  of  Jablonski1 e  ownership. 

We  believe  th*t  plaintiff  has  not  proved  the  oontraot 
by  ole&r  and  convincing  evidence,  we  believe  that  the  decree  is 
against  the  manifest  weight  of  the  evl donee. 

Wo  see  no  merit  in  Jablonski •«  contention  that  the 
alleged  oontraot  was  for  a  sale  of  an  interest  in  lands  and  within 
the  statute  of  Frauds,  ^o  believe  that  the  alleged  contract, 
according  to  the  testimony,  was  for  the  sale  of  personalty,  of  the 
oil  after  it  was  produced.  The  esses  cited  by  defendant  in  support 
of  this  contention  are  not  applicable. 

Wo  need  not  consider  the  contentions  with  respect  to  the 
question  of  the  propriety  of  the  "supplemental  notice  of  appeal. * 

For  the  reasons  given  the  decree  of  the  Circuit  Court 
is  reversed  and  the  cause  is  remanded  for  retrial. 

REVERSED  AMD   KSNAJMHCD. 

UEWK  AND  BOTKt,    JJ.    CONCUR. 
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w,  0.  magruder,  ) 
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Plaintiff  -  Appellant,  ) 

▼,  MUNICIPAL  COURT 

JOHN  BEHHINGER  and  KARGARKT  9.  ) 

BERHWGKR,  )  OF  CHICAGO. 

Defendants  -  Appellees.  )  A 


MR.  JUSTICE  BURKS,  BKLIVifRJ D  THE  DPIHIOH  OF  THE  COURT. 

W,  0,  Magruder,  a  licensed  real  estate  broker,  filed 
a  statement  of  claim  in  the  Municipal  Court  ef  Chicago  against 
John  Bernlnger  and  Margaret  Bernlnger,  his  wife,  for  e  commission 
of  $726  alleged  to  have  been  earned  In  the  Mil  of  Improved  real 
estate  owned  by  defendants.  A  trial  before  the  court  without  a 
Jury  resulted  In  a  finding  and  Judgment  for  the  defendants. 
Plaintiff,  appealing,  asks  that  the  Judgment  be  reversed  and  that 
Judgment  be  entered  In  his  favor  for  the  amount  claimed. 

defendants,  owners  In  Joint  tenancy  of  the  premises  at 
4151  North  Francisco  Avenue,  Chicago,  Improved  with  a  two  flat 
brick  building  and  a  garage,  advertised  In  the  newspapers  that 
the  premises  were  for  eale.  There  ^ere  many  responses.  Plaintiff 
solicited  the  listing  with  his  office.  On  February  23,  1945  his 
request  for  a  listing  was  granted,  with  the  understanding  that 
the  listing  was  not  "exclusive*  and  that  other  brokers  were 
endeavoring  to  sell  the  property.  The  testimony  offered  by 
plaintiff  was  that  the  listing  price  was  114,600,  either  cash  or 
subjsot  to  an  existing  mortgage,  the  defendants  to  pay  the  customary 
brokerage  commission  of  5$,  Testimony  Introduced  for  defendants 
was  that  the  listing  was  at  14,000  net,  and  that  plaintiff  was 
informed  that  whatever  commission  he  desired  would  have  to  be 
added  by  him  to  the  sale  pries  of  "14,000.  There  was  testimony 
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oa  behalf  of  defendants  that  the  real  estate  was  listed  with 
other  agents  at  £14,750,  the  broker's  commission  to  bo  paid 
froa  this  amount. 

Pursuant  to  the  listing,  olaintlff  ehowed  the  real 
estate  to  v&rloue  orospeets.   on  aturday,  March  10,  1945,  plaintiff, 
accompanied  by  Mr.  and  Mrs.  George  'Jreve,  oslled  at  the  premises. 
The  Groves  were  Interested  In  aiding  vlliiaa  Vallee  to  ourchase 
the  property,  should  he  be  interested.  Mrs.  Greve  is  the  mother 
of  Mr.  Vallee.  Mrs.  Bernlnger  showed  thea  through  the  oremises 
and, according  to  testimony  for  plaintiff,  informed  plaintiff  that 
the  least  prlee  that  would  be  accepted  would  be  > 14, 500.  There 
was  testimony  that  on  Saturday  Mr.  and  Mrs.  Greve  told  plaintiff 
that  "they"  were  ready,  willing  and  s*ble  to  purchase  the  property, 
but  desired  to  hairs  Mr.  and  Mrs.  Vallee  look  at  it.  Cn  Sunday 
aorning,  March  11,  1946,  Mr,  and  Mrs.  Vallee,  Mrs.  0-reve  and  plain- 
tiff went  to  the  prealses,  talked  to  Mrs.  Bernlnger  and  were 
shown  through  the  prealses.  There  was  testimony  that  before 
leaving  that  morning  Mr.  Vallee  asked  Mrs.  Bernlnger  the  price 
of  the  property  and  that  «he  said  It  vts  14,500.  After  inspecting 
the  building,  Mr.  Valaee  told  plaintiff  that  he  would  buy  the 
property.  Thereupon  plaintiff  and  Mr.  Vallee  went  to  plaintiff* s 
offlee  and  plaintiff  called  Mrs.  Bernlnger  on  the  telephone, 
ad-vising  her  that  he  was  working  out  a  deal  for  her. 

At  1:30  th^t  afternoon  plaintiff  returned  to  the  prealses. 
He  testified  thst  he  aeked  Mrs.  Bernlnger  If  she  would  take  lese 
than  14,500.   She  called  her  husband  on  the  telephone  at  the 
place  where  he  was  saployed  and  plaintiff  and  Mr.  Bernlnger  had 
a  telephone  conversation.   There  is  a  conflict  in  the  testimony 
as  to  what  was  said  in  the  conversation.  Plaintiff  testified  that 
Mr.  Bernlnger  said  that  the  least  he  would  take  would  be  14,500, 
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with  a  reduction  of  50  should  arrangement s  be  made  for  paying 
off  the  mortgage,  or  for  its  assumption  by  the  purchaser.  Mr. 
Berninger  testified  that  plaintiff.  In  the  telephone  conversation, 
told  hint  that  his  prospective  buyer  was  disappointed  In  the  second 
floor  apartment,  offered  114,000  gross,  which  he,  Berninger, 
declined  to  accept  and  that  Berninger  said  that  the  price  was 
£14,000  net;  also,  th*t  if  the  prospective  buyer  would  take  ofr 
the  mortgage  on  the  premises  defendant  would  "take  off  «100." 
Berninger  testified  further  that  the  telephone  conversation  was 
concluded  by  a  statement  from  plaintiff  that  he  would  talk  to  his 
people  and  let  him  know  the  result  and  that  he  did  not  hear  from 
plaintiff  again  until  8:30  that  evening,  when  plaintiff  called  him 
on  the  telephone  and  said  that  he  had  a  contract  signed  by  a  pros* 
peotlve  buyer  and  that  he  had  an  800  deposit,  whereupon  Mr.  Berninger 
told  plaintiff  that  the  premises  had  been  sold  that  afternoon. 
Plaintiff  testified  that  In  the  telephone  conversation  he  told 
Mr.  Berninger  th?t  the  sale  at  '14,500  would  be  satisfactory,  and 
that  he  had  authority  of   the  purchaser  to  tell  him  that  *they  would 
take  the  deal."  Plaintiff  also  testified  that  he  than  called  Mr. 
Tallee  on  defendants'  teleohone  and  in  the  oresenee  of  Mrs.  Berninger 
told  Mr.  Vallee  that  he  was  going  to  get  the  property  at  '14,500, 
and  that  if  the  mortgage  "was  paid  off  without  any  penalty*  he 
would  have  a  50  reduction;  that  Mr.  Vallee  told  hln  "everything 
was  all  right"  and  to  come  over  and  get  the  deposit  and  the  oontraet. 

Plaintiff  testified  further  that  about  this  time  the 
doorbell  rang  and  a  real  estate  salesman  named  Ulliam  Beebe, 
accompanied  by  Mr.  and  Mrs.  Clifford  Tarr,  prospective  purchasers, 
entered  the  promises.   It  aoneara  that  plaintiff  knew  that  Mrs. 
Berninger  vas  expecting  these  people  to  call.  Plaintiff  testified 
that  Mrs.  Berninger  greeted  Mr.  Beebe  and  Mr.  and  Mrs,  Tarr  at 
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the  door  and  told  them  that  the  property  had  been  sold;  that  Mr. 

Beebe  Insisted  on  coming  in  and  that  they  were  permitted  to  inspect 

the  second  floor  apartment;  th- t  plaintiff  told  Mrs.  Berninger 

that  "so  far  as  we  ore  concerned  the  deal  was  made  except  for 

the  eontraet  and  the  deposit;*  that  olalntiff  then  left  defendants* 

home,  went  to  his  office,  prepared  a  form  of  contract,  want  to 

Mr.  Vallee's  home,  had  him  sign  the  contract  and  received  a  deposit 

of  18OO;  that  the  eontraet  was  signed  by  Mr.  Vallce  about  4:00  p.m.; 

that  he  then  telephoned  to  Mr.  Berninger  at  his  home  and  informed 

him  that  he  had  sold  the  oroperty  to  Mr.  Valleej  that  Mr.  Berninger 

stated  that  he  had  sold  the  building  to  other  people  that  afternoon; 

and  that  olalntiff  stated  that  he  was  entitled  to  his  commission. 

A  few  days  later  plaintiff  returned  the  amount  deposited  by  the 

prospective  purchaser.  There  was  proof  that  the  reasonable,  usual 

and  customary  commission  for  a  deal  such  a*  plaintiff  negotiated 

wee  1725. 

Clifford  Tarr,  called  by  defendants,  testified  that  he 

and  his  wife  visited  the  premises  with  Mr.  Beebe  for  an  inspection 

on  Thursday,  March  8,  1945;  that  they  did  not  see  the  second  floor 

made 
apartment;  that  they/aet*  an  appointment  to  return  at  2:00  p.m.  on 

Sunday;  th-t  they  arrived  there  on  Sunday  while  plaintiff  was 

present;  thft  when  they  were  admitted  plaintiff  was  on  the  telephone; 

and  that  whan  he  came  out  he  said  "the  house  wss  sold."  Witness 

testified  further  that  Mrs.  Berninger  agreed  to  show  them  the 

second  floor  apartment;  that  olalntiff  told  witness  and  his  wife 

that  "we  would  probably  not  want  to  buy  the  place  if  we  saw  the 

upstairs";  that  Mrs.  Berninger  made  a  statement  that  "she  guessed 

the  house  was  sold";  that  witness  did  not  hear  Mrs.  Berninger  at 

any  time  dispute  with  plaintiff  any  statement  that  he  (plaintiff) 

made  as  to  the  sale.  Mrs.  Clifford  Tarr,  called  by  defendants, 
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testified  that  she  and  her  husband  entered  the  premises  Sunday 

afternoon  when  plaintiff  was  on  the  telephone;  th--t  after  the 

telephone  conversation  olaintlff  said  "the  building  was  sold*; 

that  "Mrs.  Bernlnger  did  asy  something  about  the  building,  somebody 

else  wants  to  buy  the  building.  She  said  the  building  was  sold, 

she  said  it  to  all  of  us.  The  real  estate  man  said  It  should  have 

been  sold  to  us;  that  we  were  there  first.   So  then  Mrs.  Bernlnger 

said  we  had  the  first  chanee  on  ltt  that  we  were  there  first,  so 

we  went  to  see  the  second  floor."  Witness  testified  further  that 

after  seeing  the  second  floor  they  liked  the  building  and  wanted 

to  buy  the  property. 

William  Beebe,  the  real  estate  salesman,  testified  that 

when  they  entered  the  premises  Sunday  afternoon  plaintiff  said 

the  building  was  sold;  that  witness  asked  Mrs.  Bernlnger  if  she 

had  a  contract  signed  and  that  she  sid  "no";  that  he  told  Mrs* 

Bernlnger  that  his  people  had  an  appointment  to  see  the  seoond 

floor  apartment;  th&t  olaintlff  said:   "You  would  not  like  the 

seeond  floor  anyway.  You  would  not  like  it.  1  had  a  hard  time 

selling  it  to  my  folks";  that  witness  answered:   *It  is  for  us 

to  deeide  that*;  that  he  did  not  hear  Mrs.  Bernlnger  state  that 

the  building  was  sold;  tfca£  after  ins  ee ting  the  seoond  floor 

Mr.  and  Mrs.  Tarr  said  they  would  purchase  the  property;  that 

thereupon  plaintiff  walked  out,  stating  that  he  considered  that 

the  building  was  sold  to  his  client;  thst  the  Tarrs  then  accompanied 

witness  to  his  office,  where  »   contract  was  signed  and  a  deposit 

of  #100 
made*  The  price  was  >14t750,  but  an  allowance/was  made  to  the 

Tarrs  because  they  agreed  to  take  over  the  mortgage.  Therefore, 

the  ultimate  price  was  14,650,  Mr.  Beebe  testified  that  the 

property  was  listed  with  one  of  the  salesmen  In  their  office  at 
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•  prlot  of  "14,750,  and  thet  was  the  pvt#i  which  Mrs.  Berninger 
cuoted  to  him. 

Mrs.  Berninger  testified  that  the  property  was  listed 

at  '14,000;  that  "whatever  he  made  commission  was  his  business"; 
that  she  did  not  at  any  time  subsequently  change  the  terms  of 
the  listing;  that  on  Sunday  afternoon,  prior  to  the  time  she 
telephoned  her  husband  at  his  place  of  employment,  plaintiff  was 
endeavoring  to  induce  her  to  sell  the  property  for  leas;  that  he 
stated  the  second  floor  flat  would  require  the  expenditure  of  at 
least  ImOO  for  remodeling;  that  she  informed  him  that  ,14,000  net 
was  the  price  she  and  her  husband  wanted;  that  "whatever  they  did 
with  it  after  they  purchased  it  was  their  business*;  that  she  was 
expecting  the  Tarn;  that  she  called  her  husband  on  the  telephone; 
that  plaintiff  spoke  to  him;  that  she  did  not  pay  any  attention 
to  the  conversation;  that  all  she  heard  plaintiff  say  wae  "Ttes"; 
that  she  did  not  at  any  time  on  that  afternoon  agree  with  plaintiff 
on  the  sale  of  the  property   at  14,500  gross;  that  she  did  not  tell 
anyone  that  afternoon  thst  the  building  was  sold;  that  she  "Just 
made  that  exclamation"  when  plaintiff  came  through  the  hall  and 
said  "the  building  is  sold";  that  plaintiff  telephoned  her  home  that 
evening  at  8:00  or  8:30  p.m.;  and  that  she  answered  the  telephone 
and  had  her  husband  speak  to  plaintiff.   Recalled  as  a  witness, 
Mrs.  Berninger  testified  that  "Mr.  Magruder  said,  *Your  building  is 
sold, •  and  before  X  had  a  chance  to  say  anything,  the  other  real 
estate  aan  said,  'You  cannot  sell  it  without  a  contract.  Have  you 
get  a  contract?'   &nd  they  started  arguing  from  then  on."  She 
further  stated,   "I  said,  'The  building  is  soldi  '  ". 

Plaintiff  asserts  that  where  a  real  estate  broker  finds 
a  purchaser  who  is  ready,  willing  and  able  to  purchase  the  property 
of  the  owner,  upon  the  terms  fixed  by  the  owner,  he  is  entitled 
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to  hit  commission  if  the  sale  is  not  consummated  Because  of  the 
owner' e  refusal  or  inability  to  sell.   Defendants  concede  this 
to  be  the  law.  Plaintiff  does  not  contend  that  the  Judgment  is 
contrary  to  the  manifest  weight  of  the  evidence.  Re  a s sorts 
that  the  evidence  shows  without  contradiction  that  he  procured 
William  Vallee  as  the  buyer;  that  the  deal  was  acceoted  by 
defendants;  that  he  procured  a  signed  contract  and  a  deposit; 
that  he  earned  his  commission  desalts  the  fact  that  defendants 
subsequently  decided  to  sell  to  Mr.  and  Mrs.  Tarr;  and  that  the 
decision  to  sell  to  the  Tarrs  was  the  fault  of  defendants  and 
cannot  deprive  hi«  of  his  commission.  The  tarrs  looked  at  the 
property  on  Thursday  and  the  mother  and  step-father  of  Mr.  Vallee 
looked  at  it  on  Saturday.  Both  groups  were  interested  la 
purchasing  the  property.  On  Thursday  the  varrs  did  not  Inspect 
the  second  floor  apartment.  They  made  an  appointment  to  make 
that  inspection  at  2:00  p.m.  Sunday  afternoon.  Mr.  and  Mrs. 
Vallee,  Mrs.  Crcve  and  olaintiff  o&me  to  the  premises  Sunday 
aorning.  They  were  desirous  of  purchasing  and  so  informed  olain- 
tiff.  After  leaving,  they  repaired  to  the  office  of  plaintiff. 
He  then  telephoned  Mrs.  Berninger  that  he  was  working  out  a  deal 
for  her.  At  about  1:30  Sunday  afternoon  he  returned  to  the 
preaises  and  talked  to  Mrs.  Berninger.  At  that  time  she  called 
her  husband  on  the  telephone  at  the  place  where  he  worked  and 
plaintiff  talked  to  hia.   There  ie  a  conflict  in  the  testimony 
as  to  the  list  price  of  the  property.  Plaintiff's  testimony  it 
that  it  was  listed  with  hia  at  14,500,  from  which  would  be 
deducted  his  commission  of  6£.  Defendants1  testimony  is  that 
the  real  estate  was  listed  with  hia  at  14,000  net  and  that  his 
commission  would  be  obtained  by  orocurlng  a  purchaser  who  would 
pay  aore  than  that  figure.  The  testimony  of  plaintiff  and  Mr. 
Berninger  is  in  conflict  ae  to  the  nurchase  price  disouesed  on 
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the  HHlptllH,  and  also  as  to  whether  any  agreement  for  a  deal 

v«i  made  In  the  telephone  conversation.  The  testimony  of  Mr.  Beebe 

indicates  that  the  real  estate  was  listed  with  his  office  at 

14,760.  Plaintiff's  testimony  is  thst  the  property  waa  listed 
with  him  at  14,500  and  that  it  was  sold  by  him  for  that  figure 
and  that  he  was  to  receive  a  commission  of  5$,  or  ?£5.  On  the 
deal  which  plaintiff  contends  he  negotiated,  defendants  would 
receive  -14,500,  less  725  commission,  or  13,776.  The  commission 
on  the  price  of  14,750  would  be  ?737.50,  which  would  leave  defendants 
with  approximately  the  same  amount  as  the  net  of  14,000,  which 
they  say  was  the  listing  given  to  plaintiff. 

It  is  apparent  that  Mrs.  Bernlnger  did  not  wish  to  make 
the  deal  which  plaintiff  was  negotiating  without  consultation  with 
her  husband.  After  the  telephone  conversation,  plaintiff  announced 
that  the  prooerty  was  sold.  The  record  shows  that  Mrs.  Bernlnger 
repeated  that  assertion.  Under  all  of  the  facte  it  was  for  the 
trial  judge  to  decide  on  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony.  From  the  aotione  and  state- 
ments of  Mrs.  Bernlnger  it  is  apparent,  despite  her  statement  that 
the  property  was  sold,  that  she  was  uttering  an  exclamation.   Her 
actions  at  the  time  indicate  that  she  did  not  believe  that  the  deal 
had  been  made,  for  she  stated  that  the  Tarrs  were  the  first  people 
to  view  the  property  and  that  they  should  have  the  first  opportunity 
to  purchase  it,  and  she  also  showed  the  Tarrs  through  the  second 
floor  apartment. 

We  are  not  asked  to  remand  for  a  new  trial  on  the  basis 
that  the  judgment  is  contrary  to  the  manifest  weight  of  the  evidence. 
We  are  asked  to  give  judgment  for  plaintiff  on  the  basis  that  the 
evidence  shows  without  contradiction  that  plaintiff  has  sustained 
his  case.  A  perusal  of  the  testimony  shows  that  there  was  a  serious 
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conflict  as  to  the  terms  of  the  listing.  To  uphold  plaintiff1! 
contention,  we  would  have  to  accept  the  testimony  on  behalf  of 
plaintiff  that  the  property  was  listed  at  -14,500,  subject  to 
commission,  and  reject  the  testimony  introduced  by  defendants 
that  their  only  offer  through  olaintiff  was  for  il4,000  net. 
The  9tnM9  presented  a  question  of  fact  for  the  trial  Judge  as  to 
the  credibility  of  the  witnesses  and  the  weight  to  be  given  their 
testimony.  Under  the  record  we  would  not  be  Justified  in  disturbing 
the  Judgment,  Therefore,  the  Judgment  of  the  Municipal  Court  of 
Chicago  is  affirmed, 

JUL-OMSHT  AFFIRMED, 
KILEX,  *.J.  HI  LEWE,  J.  CONCUB. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Appellee, 
▼.  )         CRIMINAL  COURT 
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APPKAL  FROM 


BNUNO  AUSTIN,  ALKX  SHAPIRO,  MORRIS 

JACOBS  and  DAVID  SINNEMBKBG,        )  COOK  COUNTY. 


Appellants. 
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MB.  JUSTICE  UBn  DELIV„   |  THE  OPINION  or  THE  COURT. 

Appellants,  hereinafter  referred  to  as  defendants, 
filed  a  motion  In  writing  in  the  nature  of  a  writ  of  error  coraa 
nobis  under  section  78  of  the  Oivll  Practice  act  in  the  Criminal 
Court  of  Cook  County,  seeking  to  review  and  vacate  a  Judgment 
entered  against  them  on  a  verdict  of   a  Jury  finding  defendants 
guilty  of  murder.  Defendants  appeal  from  an  order  denying  their 
motion.  The  original  Judgment  of  conviction  va»  reviewed  and 
affirmed  In  our  Supreme  Court.  (People  v.  Shapiro.  371  111.  234.) 

The  record  discloses  th*t  on  July  16,  1935,  while  defendants 
were  attempting  to  rob  a  grocery  store  owned  by  Vincent  fte  Boss, 
a  customer,  nthony  Benidetto  was  fatally  shot.  In  the  original 
proceeding  defendants  testified  that  they  were  all  armed  when 
they  entered  the  grocery  hut  did  not  fire  any  shots.  One  of  the 
defendants,  Bruno  Austin,  testified  that  amuel  De  Hosa  had  a 
pistol  in  his  hand  which  he  fired  at  the  defendants.   Samuel 
De  Hosa,  celled  as  a  witness  for  the  People,  stated  that  he  slept 
throughout  the  attempted  rob&ery  and  did  not  come  out  of  his  room 
until  the  shotting  was  over. 

On  August  23,  1945,  Samuel  De  Bosa,  then  a  private  in 
the  United  states  Army,  made  an  affidavit  in  which  re  stated  that, 
"I  shot  at  the  defendants  in  the  act  of  stooping  the  attempted 
holdup  and  in  tefense  of  my  home,  and  as  a  result  Anthony  Benidetto 
was  accidentally  shot." 
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The  gist  of  defendants'  petition  (motion)  Is  that  the 
false  testimony  given  by  De  Rosa  In  the  former  proceeding  resulted 
In  the  verdict  of  the  Jury  finding  defendants  guilty  of  murder; 
that  the  People  cannot  Invoke  the  five-year  limitation  for  the 
reason  that  the  defendants  have  not  been  permitted  to  file  any 
proceedings  during  their  Incarceration  until  recent  date  and 
their  efforts  to  file  a  writ  of  error  coram  nobis  vere  stopped 
because  their  petitions  vers  never  permitted  to  pass  the  prison 
gates,  The  petition  concludes  by  praying  that  defendants  be 
released  from  Incarceration. 

The  fieople  filed  a  written  motion  to  dismiss,  averring, 
inter  alls  th*t  the  petition  of  the  defendants  was  not  filed 
•'within  the  period  provided  by  law  for  obtaining  the  relief  prayed." 

Defendants'  theory  of  the  case  Is  that  the  exhibits 
and  Judgment  of  the  Supreme  Court  ( People  v.  ehaplrp.  371  111. 
£34),  viewed  in  the  light  of  the  confession  of  Samuel  B*  Boss, 
were  sufficient  to  warrant  the  court  In  granting  the  relief  prayed 
for  in  the  petition. 

The  sole  cuestion  presented  Is  whether  defendants  are 
barred  by  limitation  where  their  motion  is  filed  more  than  five 
years  after  conviction.  This  precise  Question  was  determined  in 
the  recent  ease  of  People  v.  Rave.  392  111.  433.  There  substan- 
tially the  seme  arguments  were  advanced  as  in  the  case  at  bar. 
Have  urged  that  he  was  not  free  to  carry  on  the  necessary  liti- 
gation during  his  Imprisonment,  that  this  constituted  duress,  and 
therefore  the  five-year  limitation  did  net  apply.  The  court  said, 
at  pgge  444t 
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"'A  motion  for  writ  of  error  coram  nobis  may  be  heard 
after  the  defendant  has  been  Imprisoned  and  u  serving  his  sentence, 
and  the  court  nay,  upon  a  proper  writ,  have  the  defendant  brought 
into  court  for  such  hearing,  If  neeeasary.1   e  do  not  believe  the  t 
this  constitutes  duress  within  the  meaning  of  paid  exception  in 
the  prevision  fixing  the  period  of  limit  t ion  at  five  years. 

"Counsel,  in  his  reply  brief,  says  thst  this  five-year 
limitation  'is  to  be  found  under  the  Civil  Practice  Act  and  that 
there  is  no  limitation  as  to  criminal  eases. '   However,  the  language 
in  the  concluding  sentence  of  section  72  eonte'molstes  a  criminal 
proceeding,  as  well  as  civil,  because  the  section  excludes  from  the 
period  of  limitation  such  time  as  the  oerson  entitled  to  make  the 
motion  may  be  under  disability  or  under  duress,  and  said  period  of 
five  years  commence*  at  the  time  'of  oa«sing  Judgment,'  and  this 
language  can  have  application  only  to  a  criminal  case.  Furthermore, 
the  only  statute  providing  for  this  proceeding  by  motion  in  the 
nature  of  a  writ  of  error  coram  nobis,  is  to  be  found  in  the  Civil 

Fractice  Act.  This  court,  In  People  v.  JMBMBali  3<?1  J11«  6g7# 
which  was  a  murder  case,  held  that  wnile  a  motion  is  allowed  under 

the  statute  for  the  correction  of  errors  of  fact  it  must  be 
presented  within  five  years  of   the  rendition  of  the  Judgment,  and 
under  no  other  circumstances  doee  a  court  have  power  to  vacate  a 
Judgment  of  conviction  after  a  defendant  hae  commenced  his  sentence 
and  after  the  end  of  the  term  of  court  at  which  he  was  convicted." 

In  the  instant  case  the  record  shows  that  the  defendants  were 

convicted  on  October  £5,  1935,  and  that  the  conviotion  was  affirmed 

by  the  Supreme  Court  on  February  £Q,  1939  and  rehearing  denied 

on  April  12,  1939.  The  present  petition  for  a  writ  of  error  coram 

nobis  was  not  filed  until  August  31,  1945,  a  lapse  of  almost  ten 

years  after  defendants  were  convicted. 

In  the  light  of  these  facts  defendants'  position  is 
untenable. 

Tor   the  reasons  stated,  the  Judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 


KXLEX,  P.J.  AID  B0NW,  J.  C08CUH. 
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APPEAL  FROM 


CIRCUIT  COURT 


EDWARD  MITCHELL,  DAVID  JAYNES, 

Individually  and  as  Administrator  ) 

of  the  Estate  of  HATTIE  NESBIT,  ) 

sometimes  known  as  Hattie  Mitchell,  ) 

deceased,  MATHILDA  DURHAM,  JANIE  ) 

ROBINSON,  GEORGIA  TYERRELL,  CARRIE  > 
BELL  MARTIN  and  LUELLEN  PARBOTT, 


COOK  COUNTY, 


EDWARD  MITCHELL, 


Defendants, 


Appellee, 
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MR,  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  by  a  surety  to  nullify  a 
decree,  of  the  Circuit  Court,  ordering  its  principal,  administrator 
of  decedent's  estate,  to  make  distribution.  The  trial  court 
struck  the  complaint  and  dismissed  the  suit.  Plaintiff  appeals, 

Hattie  Nesbit  married  Edward  Mitchell  on  December  26, 
1899  in  Georgia,  She  was  granted  a  divorce  from  him  in  the 
Circuit  Court  of  Cook  County,  Illinois,  April  18,  1924,  On  May  7, 
1930  she  died  intestate,  leaving  no  children.  May  14,  1930, 
David  Jaynes,  her  nephew,  was  made  administrator  of  her  estate 
in  the  Probate  Court  of  Cook  County.  Plaintiff  was  surety  on 
his  bond.  June  30,  1930,  proof  of  heirship  was  made  whioh  did 
not  include  Mitchell, 

In  1931  Jaynes  inventoried  1,1,043,73  personal  property 
and  four  parcels  of  real  estate.  January  20,  1932  Edward  Mitchell 
filed  his  complaint  in  the  Circuit  Court  to  set  aside  the  deoree 
of  divorce  granted  to  the  decedent.  A  decree  in  his  favor  was 
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granted  April  11,  1939,  as  a  result  of  which  a  receiver  was 
appointed  for  the  decedent1 s  real  estate.  The  decree  of  April  11, 
1939  nullified  the  divorce  decree,  found  Mitchell  was  the  surviving 
spouse  and  owner  of  one-half  of  the  real  estate  and  entitled  to 
a  dower  of  the  other  half } and  ordered  partition  or  sale  of  the 
real  estate*  October  10,  1939,  the  Probate  Court  on  motion  of 
Mitchell  amended  its  records  to  show  that  the  decedent  was 
Mitchell1 s  wife  and  to  include  Mitchell  as  an  heir. 

May  20,  1942  the  administrator  filed  an  amended  final 
account  showing,  but  not  itemizing  receipts  of  #4,156,93  and 
disbursements  of  $4,228.34.  Mitchell  filed  objections  which  were 
overruled.  On  appeal  to  the  Glrcuit  Court  some  of  his  objections 
were  sustained  and  the  administrator  ordered  to  recast  his  account. 

January  7,  1943,  Jaynee  filed  his  account  as  recast, 
showing  receipts  of  $4,156,93,  disbursements  of  $2,729.50  and  a 
balance  for  distribution  of  $1,427,43.  This  account  was  approved 
by  the  Circuit  Court  on  January  7,  1943  and  distribution  ordered. 
May  14,  1943  the  Probate  Court  directed  the  administrator  to  pay 
Mitchell  the  balance  shown  in  the  account  of  $1,427.43.  The 
administrator  failed  to  pay  the  same  to  Mitchell  and  he  demanded 
payment  from  plaintiff* 

The  gist  of  the  complaint  is  that  the  Probate  Court 
records  show  that  the  receipt  of  $4,156,93,  shown  In  the  adminis- 
trator1* account,  consisted  of  13,113,20  of  income  from  the  real 
estate;  that  in  collecting  this  income  Jaynes  was  not  acting  as 
administrator;  that  most  of  the  disbursements  shown  in  the  account 
were  expenses  connected  with  that  real  estate  and  not  proper  items; 
that  the  Probate  and  Circuit  Courts  were  without  jurisdiction  to 
pass  upon  those  items  and  their  orders  with  respeot  thereto  were 
void;  that  the  inclusion  of  theflmorooer  items  was  the  result  of 
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mistake,  collusion  or  fraud;  that  plaintiff  relied  upon  the 
advice  of  administrators  counsel  that  decedent's  estate  was 
closed  June  5,  1942;  that  it  had  no  knowledge  of  the  falsity  of 
that  advice  until  Mitchell1 s  demand  upon  it  June  25,  1943^  and 
that  thereupon  it  investigated  and  learned  the  facts  too  lfcte  to 
appeal  in  the  proceedings  effecting  the  estate, 

Jaynes  admitted  in  his  answer  that  the  Probate  and 
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A 

from  the  real  eststej  that  the  allegations  with  respect  to  the 
false  advice  on  the  closing  of  the  estate  were  true;  and  that, 
as  administrator,  the  only  proper  items  of  account  were  those 
other  than  the  Income  from  the  real  estate.  Mitchell  denied  that 
any  items  were  improper  or  were  included  by  mistake,  collusion 
or  fraud;  that  the  Probate  and  Circuit  Courts  lacked  Jurisdiction; 
that  01,043.73  was  the  only  personal  property  left  by  decedent 
or  that  the  account  should  have  been  limited  to  that  sum;  and  he 
contends  that  the  matters  alleged  are  res  judicata. 

Attached  to  the  complaint  was  a  copy  of  the  condition 
of  plaintiff's  bond,  which  shows  that  liability  Is  limited  to 
moneys  whioh  came  into  the  hands  of  Jaynes  as  administrator;  copy 
of  a  petition  of  the  administrator  filed  April  24,  1942,  stating 
that  he  had  collected  rents  and  profits  from  decedent's  real  estate 
amounting  to  4,166*43  up  to  the  appointment  of  the  receiver;  copy 
of  the  amended  final  account  before  recasting  which  shows  among 
disbursements  many  items  of  expense  in  connection  with  the  real 
estate;  Mitchellrs  objections  to  that  account;  copy  of  the  Circuit 
Court  order  sustaining  6ome  of  the  objections,  overruling  others 

and  ordering  the  recasting;  copy  of  the  recast  account  showing  the 
reduction  of  disbursements  and  the  balance  in  the  administrator's 
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hands;  and  the  order  approving  the  acoount  as  recast  and  ordering 
distribution  in  accordance  with  the  table  of  heirship  in  the 
Probate  Court, 

£       November  1,  194S  Mitchell  moved  to  strike  the  complaint 
as  insufficient  and  as  barred  by  the  Judgments  which  it  sought 
to  attack..  This  motion  was  overruled  May  18,  1944.  October  26, 
1944,  plaintiff  presented  evidence  in  support  of  his  complaint. 
October  30,  1944,  Mitchell  moved  to  strike  the  complaint,  claiming 
it  was  an  original  bill,  in  the  nature  of  a  bill  of  review  relying 
on  new  matter  requiring  extrinsic  evidence  and,  leave  to  file  the 
same  not  having  been  given.  The  trial  court  sustained  the  motion 
November  17th.  Subseauently,  on  November  20,  that  order  was  vacated 
and  an  order  entered  which  recited  the  taking  of  the  evidence  and 
Mitchell's  motion.  It  ordered  the  complaint  strieken  and  the  suit 
dismissed,, 

H  GfjQ  The  complaint  seeks  reversal  of  the  orders  of  the  Probate 

and  Circuit  Courts  for  error  apparent  on  the  face  thereof  and  for 
fraud.  It  is  a  bill  of  review,  People  v.  Sterling.  357  111.  354, 
maintainable  by  plaintiff,  a  privy  to  an  original  party.  Moore  v. 
Shook,  276  111,  47,  No  leave  of  court  was  required  for  filing  the 
oomplaint.  Griggs  v.  Gear.  3  111,  2;  Harrlgan  v.  County  of  Peoria, 
262  111.  36J  Ullrlch_v._Ullrloh.  299  111,  App.  460  and  19  Am.  Jur, 
302,  The  court  erred,  therefore,  in  sustaining  the  motion  to  strike* 

The  fact  that  evidence  was  taken  did  not  change  the 
character  of  the  proceeding  to  a  bill  in  the  nature  of  a  bill  of 
review  for  newly  discovered  evidence.  The  evidence  was  taken  in 
support  of  the  charges  of  fraud  and  mistake  and  to  show  the  effeot 
of  the  eyror  upon  the  estate  and  the  accounts  of  the  administrator. 

$   \Mzs\  To  determine  whether  there  is  error  apparent  upon  the 

face  of  the  deoree,  we  shall  examine  all  the  pleadings  and  the 
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record,  as  well  as  the  decree.  Harrlgan  v.  County  of  Peoria. 
Plaintiff  alleges  that  rents  from  decedent* s  real  estate  were 
included  In  the  "administrator's  receipts.  M  The  Administrator 
states  in  his  petition  of  April  24,  1942,  that  he  collected 
$4,166,43  in  rents.  Although  the  petition  was  filed  in  the  Probate 
Court  it  was  before  the  Circuit  Court  on  appeal.  Neither  the 
Probate  Court  nor  the  Circuit  Court  on  appeal,  had  Jurisdiction  to 
pass  upon  the  rents.  Green  v.  Massle.  13  111.  363;  Foltt  v.  Prouse, 

17  111.  487;  Harnes'v.  McDonald.  158  111.  App.  294;  Grotefendt  v.   . 

v 
Schlaeppi-Slever.  et  al.  213  111.  App.  436.   The  case  of  Goeppner  y. 

Leitzetmann.  98  111.  409,  cited  by  defendant,  does  not  state  a 

different  rule.  Where  lack  of  Jurisdiction  aooears  in  a  pleading 

there  is  error  apparent  on  the  face  of  the  decree.  19  Am.  Jur,  297. 

The  decree  of  the  court  in  so  far  as  it  passed  upon  the  rents,  is 

▼did.  The  entire  decree,  however,  is  not  void,  since  the  void 

part  Is  separable  from  the  valid.  People  v.  Seelye.  146  111.  189,  224. 

Since  we  hold  that  that  part  of  the  decree  which  passed 

on  the  rent  was  void,  we  need  not  consider  defendant's  contentions 

that  at  most  the  Circuit  Court  decree  was  merely  erroneous  and 

could  still  be  res  Judicata,  and  that  the  Judgment  against  the 

administrator  is  binding  against  plaintiff.  We  need  not  consider 

whether  fraud  was  shown.  The  lack  of  Jurisdiction  is  sufficient 

to  avoid  the  decree  to  the  extent  noted. 


Defendant  argues  that  the  administrator  was  chargeable 
with  10  per  cent  interest  per  year  after  the  expiration  of  two  years 
following  the  issuance  of  letters  of  administration  under  Chap.  3, 
Par^  462^111,  Rev,  Stats.^  This  paragraph  does  not  apply  unless 
there  is  personalty  distributable  and,  moreover,  it  is  clear  that 
for  most  of  the  period  during  which  the  estate  was  open,  Mitchell's 
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litigation  with  respect  thereto  was  pending, 

\Je^\         Because  of  lack  of  jurisdiction  apparent  upon  the 
"face  of  the  decree"  in  the  appeal  from  the  Probate  Court,  the  trial 
court  in  the  Instant  proceeding  committed  error  in  dismissing  plain- 
tiff's suit.  The  decree  of  the  Circuit  Court  in  the  Hattie  Nesblt 
appeal  should  be  nullified  in  so  far  as  it  purports  to  make  any 
findings  or  orders  with  respect  to  income  from,  or  disbursements 
in  connection  with,  the  decedent's  real  estate. 

For  the  reasons  given  hereinabove  the  decree  appealed 
from  is  reversed  and  the  cause  is  remanded  with  directions  to  the 
trial  court  to  recast  the  administrator's  account  in  accordance 
with  the  principles  herein  announced  and  to  enter  a  decree 
accordingly.  The  complaint  in  this  proceeding  does  not  reach  the 
Probate  Court  order.  The  People  v.  Sterling, 
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COLUMBIA  CASUALTY  COMPANY,  a 
corporation, 


Appellant, 
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▼  . 


3  29  I.A. 

APPEAL  FROM 

CIRCUIT  COURT 
COOK  COUNTY. 


BSVA1I8  MITCHELL,  DAVID  JAYHSS, 

Individually  and  as  Administrator 
of  the  Estate  of  HATTIE  HESBIT. 
sometimes  known  as  Hattie  Mitchell, 
deceased,  MATHILDA  DURHAM,  JAN IK 
ROBINSON,  GEORGIA  TYERHELL,  CARRIE 
BELL  MARTIN  and  LUELLEN  PARROTT, 

Defendants, 

EDWARD  MITCHELL, 

Appellee. 

ON  BEHEARIHO. 

MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  C¥   THE  COURT. 

This  Is  an  action  by  a  surety  to  nullify  a  deoree, 
of  the  Circuit  Court,  ordering  its  principal,  administrator  of 
decedent1 e  estate,  to  make  distribution.  The  trial  court 
struck  the  complaint  and  dismissed  the  suit.  Plaintiff  appeals. 

Hattie  Nesbit  married  Edward  Mitchell  on  December  26, 
1899  in  Georgia,  She  was  granted  a  dlvoroe  from  him  in  the 
Circuit  Court  of  Cook  County,  Illinois,  April  18,  1924.  On  May  7, 
1930  she  died  inteetate,  leaving  no  children.  May  14,  1930, 
David  Jaynes,  her  nephew,  was  made  administrator  of  her  estate 
in  the  Probate  Court  of  Cook  County.  Plaintiff  was  surety  on 
hie  bond.  June  30,  1930,  proof  of  heirship  was  made  which  did 
not  include  Mitchell. 

In  1931  Jaynes  inventoried  >1, 043.73  personal  property 
and  four  parcels  of  real  estate.  January  20,  1932  Edward  Mitchell 
filed  his  complaint  in  the  Circuit  Court  to  set  aside  the  deoree 
of  divorce  granted  to  the  decedent.  A  decree  in  his  favor  was 
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granted  April  11,  1939,  as  a  result  of  whleh  a  receiver  was 
appointed  for  the  decedents  real  estate.  The  deoree  of  April  11, 
1939  nullified  the  divorce  decree,  found  Mitchell  was  the  surviving 
spouse  and  owner  of  one-half  of  the  real  estate  and  entitled  to 
a  dower  in  the  other  half,  and  ordered  partition  or  sale  of  the 
real  estate,  October  10,  1939,  the  Probate  Court  on  motion  of 
Mitchell  amended  its  records  to  show  that  the  decedent  wae 
Mitchell1 s  wife  and  to  include  Mitchell  as  an  heir. 

May  SO,  1942  the  administrator  filed  an  amended  final 
account  showing,  but  not  itemizing  receipts  of  |4| 156.93  and 
disbursements  of  4,228.34.  Mitchell  filed  objections  which  were 
overruled.  On  appeal  to  the  Circuit  Court  some  of  his  objections 
were  sustained  and  the  administrator  ordered  to  recast  his  account. 

January  7,  1943,  Jaynes  filed  his  account  as  recast, 
showing  receipts  of  4,156.93,  disbursements  of  ;2,729.50  and  a 
balance  for  distribution  of  1,427.43,  This  account  vas  approved 
by  the  Circuit  Court  on  January  7,  1943  and  distribution  ordered. 
May  14,  1943  the  Probate  Court  directed  the  administrator  to  pay 
Mitchell  the  balance  shown  in  the  account  of  r 1,427, 43.  The 
administrator  failed  to  pay  the  came  to  Mitchell  and  he  demanded 
payment  from  plaintiff. 

The  gist  of  the  complaint  is  that  the  Probate  Court 
records  show  that  the  receipt  of  34,156.93,  shown  in  the  adminis- 
trator's account,  consisted  of  3,113.20  of  income  from  the  real 
estate;  that  in  collecting  this  income  Jaynes  was  not  acting  as 
administrator;  that  most  of  the  disbursements  shown  in  the  account 
were  expenses  connected  with  that  real  estate  and  not  proper  items; 
that  the  Probate  and  Circuit  Courts  were  without  Jurisdiction  to 
pass  upon  those  items  and  their  orders  with  respect  thereto  were 
void;  that  the  inclusion  of  the  improper  items  was  the  result  of 
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mistake,  collusion  or  fraud;  that  plaintiff  relied  upon  the 
advice  of  administrator's  counsel  that  decedent's  estate  was 
olosed  June  5,  1942;  that  it  had  no  knowledge  of  the  falsity  of 
that  advice  until  Mitchell^  demand  upon  it  June  25,  1943;  and 
that  thereupon  it  investigated  and  learned  the  facts  too  late  to 
appeal  in  the  proceedings  effecting  the  estate. 

Jaynes  admitted  in  his  answer  that  the  Probate  and 
Circuit  Courts  were  without  jurisdiction  to  pass  on  the  income 
from  the  real  estate;  that  the  allegations  with  respect  to  the 
false  advice  on  the  closing  of  the  estate  were  true;  and  that, 
as  administrator,  the  only  proper  it  eras  of  account  were  those 
other  than  the  income  from  the  real  estate,  Mitchell  denied  that 
any  items  were  improper  or  were  included  by  mistake,  collusion 
or  fraud;  that  the  Probate  and  Circuit  Courts  lacked  Jurisdiction; 
that  '41,043.73  was  the  only  personal  property  left  by  decedent 
or  that  the  aecount  should  have  been  limited  to  that  sum;  and  he 
contends  that  the  matters  alleged  are  res  Judicata. 

Attached  to  the  complaint  was  a  copy  of  the  oondltion 
of  plaintiff's  bond,  which  shows  that  liability  is  limited  to 
moneys  which  came  into  the  hands  of  Jaynes  as  administrator;  copy 
of  a  petition  of  the  administrator  filed  April  24,  1942,  stating 
that  he  had  collected  rents  and  profits  from  decedent's  real  estate 
amounting  to  44,166*43  up  to  the  appointment  of  the  receiver;  copy 
of  the  amended  final  account  before  recasting  which  shows  among 
disbursements  many  items  of  expense  in  connection  with  the  real 
estate;  Mitchell's  objections  to  that  account;  copy  of  the  Circuit 
Court  order  sustaining  some  of  the  objections,  overruling  others 
and  ordering  the  recasting;  copy  of  the  recast  account  showing  the 
reduction  of  disbursements  and  the  balance  in  the  administrator's 
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hands;  end  the  order  approving  the  aocaunt  as  recast  and  ordering 
distribution  in  accordance  with  the  table  of  heirship  in  the 
Probate  Court* 

November  1,  1943  Mitchell  moved  to  strike  the  complaint 
as  Insufficient  and  as  barred  by  the  Judgments  which  it  sought 
to  attack.  This  motion  vas  overruled  May  18,  1944.  October  £6, 
1944,  plaintiff  presented  evidence  In  support  of  its  complaint. 
October  30,  1944,  Mitchell  moved  to  strike  the  complaint,  claiming 
it  was  an  original  bill,  in  the  nature  of  a  bill  of  review  relying 
on  new  matter  requiring  extrinsic  evidence  and,  leave  to  file  the 
smme  not  having  been  given.   The  trial  court  sustained  the  motion 
November  17th,   Subsequently,  on  November  20,  that  order  was  vacated 
and  an  order  entered  which  recited  the  taking  of  the  evidence  and 
Mitchell1?  motion.  It  ordered  the  complaint  stricken  and  the  suit 
dismissed. 

The  instant  complaint  filed  in  the  Circuit  Court  seeks 
to  set  aside  sis  void  the  former  decree  of  thst  court  on  the  appeal 
from  the  Probate  Court.   The  former  decree  Is  attacked  as  exceeding 
the  Jurisdiction  of  the  Circuit  Court.  Plaintiff  contends  that 
the  Probate  Court  exceeded  its  jurisdiction  in  passing  upon  real 
estate  rentals  and  that  the  Circuit  Court* s  Jurisdiction  in  the 
matter  on  appeal  was  limited  to  that  of  the  Probate  Court.   Mitchell 
does  not  dispute  this  contention.  Re  says  that  plaintiff's  oomplaint 
is  a  bill  in  the  nature  of  a  Bill  of  Review  based  on  matters  outside 
the  record,  could  not  be  filed  without  leave  of  oourt  and  was 
properly  dismissed  on  his  motion. 

In  the  earliest  Illinois  case  on  this  subject,  Qrlggq  v. 
Gear.  3  111.  (Gilman)  3,  a  distinction  is  drawn  between  Bills  of 
Review  and  Original  Bills  in  the  Nature  of  Bills  of  Review,  Bills 
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of  Review  were  divided  into  two  classes,  those  for  error  of  law 
apparent  on  the  face  of  the  decree  and  those  for  newly  discovered 
evidence.  Original  Bills  in  the  Nature  of  Bills  of  Review  were 
said  to  be  those  for  fraud  in  fact  or  fraud  in  law.   The  court 
held  that  Bills  of  Review  for  error  anparent  and  Original  Ellis 
in  Nature  of  Bills  of  Review  could  he  filed  as  of  right  without 
leave  of  court,  whereas,  allowing  the  filing  of  a  Bill  of  Review 
for  newly  discovered  evidence  rested  in  the  sound  discretion  of 
the  trial  court.   The  descriptive  terms  for  these  two  classes  of 
bills  are  in  later  cases  used  interchangeably.   Knoblooh  v.  Mueller. 
123  111.  554;  Harrlaan  v.  County  of  Peoria.  £62  111.  36;  and 
People  v.  sterling.  357  111.  354, 

There  is  nothing  in  the  former  decree  or  the  Circuit 
Court  record  of  that  controversy  which  shows  that  the  court  passed 
upon  the  real  estate  rentals.  The  only  document  from  which  that 
fact  can  be  said  to  be  seen  in  a  petition  of  the  administrator 
filed  in  the  Probate  Court  Aoril  24,  1942.  A  copy  of  this  petition 
was  attached  to  the  complaint  in  the  instant  case.   To  show  the 
Jurisdictional  defect  therefore  plaintiff  must  go  outside  the 
record.  The  complaint  is  accordingly  a  Bill  of  Review  for  newly 
discovered  evidence.  Qrlggs  v.  Gear:  Anderson  v.  Anderson.  349  111. 
259. 

The  complaint  in  addition  to  the  Jurisdictional  ground 
charged  fraud.   A  pleading  may  partake  of  characteristics  of  both 
a  Bill  of  Review  and  an  Original  Bill  in  the  Nature  of  Review, 
crlgge  ▼.  gear.  One  of  these,  standing  alone,  could  be  filed  as  of 
right  and  the  other  depending  upon  the  trial  court's  discretion. 
Courts  of  iquity  do  not  favor  Bills  of  Review,  however,  especially 
those  for  newly  discovered  evidence,  19  Am.  Jur.  291,  and,  con- 
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eecuently,  leave  to  file  the  instant  complaint  rested  in  the  court's 

discretion.   Harrlgan  v.  County  of  Peoria.  262  111.  36, 

Mitchell1 s  motion  to  strike  the  complaint  having  been 
filed  without  leave  was  not  made  until  after  he  answered  and  all 
the  evidence  in  the  case  was  taken.   The  trial  court  had  the  power 
to  entertain  the  proceeding.  The  only  question  was  whether  it  would 
entertain  the  proceeding  in  a  sound  exeroise  of  its  discretion,   we 
think  that  Mitchell  waived  his  right  to  have  the  motion  considered, 
by  answering  and  participating  In  the  trial.  He  relies  on  Ullrich 
v»  Pllrlob*  299  111.  App.  460,  to  preclude  a  finding;  that  he  has 
waived  his  right.  It  is  true  the  motion  there  was  made  after 
defendant  had  answered.  The  answer  was  withdrawn,  however,  before 
the  motion  was  made  and  no  evldenoe  was  taken. 

The  evidence  in  the  instant  case  clearly  shows  that  the 
Receipts  in  the  administrator's  final  account  included  real  estate 
rentals.   These  rentals  were  taken  into  consiaeration  by  the  Circuit 
Court  on  the  appeal  in  arriving  at  "the  balance*  remaining  in  the 
administrator's  hands  for  distribution.   The  court  had  no  Jurisdiction 
to  paee  upon  the  rents,   are en  v.  Maasle.  IS  111,  363$  Foltt  v, 
Prouse.  17  111.  487;  Haynes  v,  McDonald.  158  111.  App.  294;  Qrotefendt  v. 
3ohlaeppl-Slcver.  et  al.  213  111.  App.  436.  The  case  of  Goeppner  v, 
Lelteetmanp.  98  111.  409,  cited  by  defendant  does  not  state  a  different 
rule. 

The  decree  of  the  Circuit  Court  on  the  appeal  from  the 
Probate  Court  is  void  In  so  far  as  it  passed  upon  the  real  estate 
rentals.   The  entire  decree,  however,  is  not  void  since  the  void 
part  is  separable  from  the  valid.   People  v.  3eelye.  146  111.  189,  224, 

Since  we  hold  th  t  that  part  of  the  decree  whioh  passed 
on  the  rent  was  void,  we  need  not  consider  defendant's  contentions 
that  at  most  the  Circuit  Court  decree  was  merely  erroneous  and 
could  still  be  res  judicata,  and  that  the  Judgment  against  the 
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administrator  is  binding  against  plaintiff.  We  need  not  Consider 
whether  fraud  vas  shown.   The  lack  of  Jurisdiction  is  sufficient 
to  aToid  the  decree  to  the  extent  noted. 

Defendant  argues  th<st  the  administrator  was  chargeable 
with  10  per  cent  interest  per  year  after  the  expiration  of  two 
years  following  the  issuance  of  letters  of  administration  under 
Chap.  S,  Par.  468,  111.  Rev.  Stats.  This  paragraph  does  not  apply 
unless  there  is  oersonalty  distributable  and,  moreover  it  is  clear 
that  for  most  of  the  period  during  which  the  estate  was  open,  Mitchell* s 
litigation  with  respect  thereto  was  pending. 

Because  of  the  laok  of  Jurisdiction  in  the  Circuit  Court, 
on  the  appeal  from  the  Probate  Court,  shown  by  the  evidence  in  the 
instant  case,  the  trial  court  committed  error  in  dismissing  plain- 
tiffs suit.   The  decree  of  the  Circuit  Court  in  the  Estate  of 
Hattie  Kesblt  appeal  should  be  nullified  in  so  far  as  it  purports 
to  make  any  findings  or  orders  with  respeot  to  income  from,  or  dis- 
bursements in  connection  with,  the  decedent's  real  estate. 

For  the  reasons  given  hereinabove  the  decree  apoealed 
from  is  reversed  and  the  cause  is  remanded  with  directions  to  the 
trial  court  to  recast  the  administrator's  account  in  accordance 
with  the  principles  herein  announced  and  to  enter  a  decree  accord- 
ingly. 
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HEMRY  FARMER, 
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CIVIL  SERVICE  00MHXS5ICR  OF  TH!,  ) 
CITY.  OF  CHICAGO  and  WALTER  L,  ) 
OREOORY,  JAME?.  R.  CA8HIN  and  ) 

1   IAM  F.  CLARKE,  as  Civil  Service   ) 
Commissioners  of  the  City  of  Chicago,  ) 

Appellees.  ) 
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SUPERIOR  COURT 


COOK  COUNTY. 
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MR.  JUSTICE  BURKE  DELIVERED  THE  O'-INIOM  OF  THE  COURT. 

On  August  9,  1944  Henry  Farmer  filed  a  complaint  for 
a  writ  of  certiorari  in  the  Superior  Court  of  Cook  County  to 
review  the  oroceedlngs  of  the  Civil  Service  Commission  of  the 
City  of  Chlcsgo  and  its  order  discharging  him  from  his  position 
as  a  patrolman  in  the  Department  of  Police  in  the  classified 
service  of  the  City  of  Chicago,  a  motion  by  defendants  to  strike 
the  petition  and  to  dismiss  the  complaint  was  denied  and  the 
writ  issued.  Defendants  filed  a  return.  A  motion  was  filed  by 
plaintiff  to  strike  from  the  return  the  purported  findings  of 
the  Commission,  on  the  ground  that  the  findings  were  written  up 
after  the  writ  of  certiorari  had  issued.   Defendants'  motion  to 
quash  the  writ  of  certiorari  was  sustained  and  plaintiff's  motion 
to  quash  the  record  was  denied.  Plaintiff  appeals. 

The  return  states  that  on  February  9,  1944  charges 
were  preferred  against  plaintiff  by  the  Commissioner  of  Police, 
together  with  specifications  of  particular  acts  of  oonduot  con- 
stituting the  violations  charged;  th&t  due  notice  was  given  to 
plaintiff;  that  at  a  hearing  witnesses  testified;  that  plaintiff 
appeared  and  was  represented  by  counsel;  that  the  ease  was  taken 


dg:.A.'     ^8 


. 


„T 


to  nsflf  I 


titV   « 

9/1:  >$al&esdenq  edJ  wg; 

ffoiffXtcci  alii  Beit  eirf  gnigi-sei©:--                    a*i  ftfle  e 

Jbe;  fMMfvaqeQ  ©riJ  al  fl»«X«ar#«^  *  •  * 

*jU'                        rtatefe  %(I  nr>iscm  A      .o^aoI/lD  to              **W  lo  eolvtee 

ia»fi  SAW  talalqmem  *xW   fttitselib  o£  ftns  noJttUec  extf 

^cf  feelll  »av  ncl^e*  A  f  »  fcafil  s;Ta«&a«l«n      .bej/sel  friiv 

nttjMN    ft19 

©*    fl 

htm  In.  »fiJ  ri*A»p 

♦aX  .   *tn*b  smv  §*•©*«*  erii  Annap  cJ 

■©3-i.eilr  -riT 

-no©  Jawfcaoa  to  etfaA  iRli/olcrvec  "*  »  *Mi*  T©ii#»jo* 

oj  flerig  »•«»  eftiffofl  muh  t*At    ibtytvji*  *aal3&I(>lr  ert*  saX?tffiJ« 

tl£*njtalr  Jv-.fj    ;fc«ltl#««*  «  rise*  a  #«  tsitt   ;HjWb.UIg 

*»:*«?  «**->  »a#©  ©itt   J-idJ    ;Ie»tm«9  *d  ft»tfl«99t«!et  •«*  fine  6rt«««qa 


1 

under  advisement  on  Kerch  1,  1944;  that  he  was  found  guilty  and 
ordered  to  be  die charged  on  March  8,  1944;  end  that  on  March  8, 
1944  a  letter  was  sent  by  the  ecretary  of  the  Commission  to  the 
Cotnmi 08 loner  of  Police  stating  that  plaintiff  vn  that  date  was 
found  guilty  of  conduct  unbecoming  a  police  offloer  and  ordered 
discharged  from  the  service. 

On  February  19,  1948  plaintiff's  attorney  filed  an 
affidavit,  stating  that  he  "personally  Inspected  the  files  and 
records  in  the  matter  of  Henry  Parmer,  a  patrolman  in  the  Civil 

ervlce  Commission  of  the  City  of  Chicago,  one  of  the  respondents 
herein,  No.  0  21835,  after  the  oral  order  of  discharge  was  made 
by  the  Commission  and  after  the  written  order  was  entered  on  March 
8,  1944;  that  the  only  finding  of  the  Commission  that  was  of  record 
was  a  finding  petitioner  guilty  of  conduct  unbecoming  a  police 
officer  of  the  City  of  Chicago,  and  the  only  order  entered  therein 
was  that  said  petitioner  was  ordered  discharged  from  the  police 
force  of  the  City  of  Chicago;  that  there  was  no  finding  of  any 
facte  whatsoever.  Affiant  further  states  that  he  again  inspected 
said  record  in  the  office  of  said  Civil  Service  Commission  in 
the  month  of  August,  1944,  Immediately  prior  to  filing  his  petition 
for  certiorari  on  the  9th  day  of  August,  1944,  and  that  no  further 
finding  by  said  Civil  Service  Commission  had  been  made  or  entered 
of  record;  th*t  no  facts  in  support  of  said  order  of  discharge 
were  found  by  said  Commission  or  entered  of  record  at  that  time; 
that  after  the  petition  of  certiorari  was  filed  and  tending  in 
this  court  in  the  month  of  October,  1944,  immediately  prior  to 
the  9th  day  of  October,  when  affiant  appeared  in  court  to  have 
the  cause  set  for  disposition,  affiant  again  inspected  the  records 
and  files  of  this  cause  in  the  office  of  the  Civil  Service  Commission 
of  Chicago,  and  that  the  purported  findings  of  fact  set  up  in  the 
return  of  respondents  were  not  then  in  the  record  or  a  part  of  the 
record.  Affiant  further  states  that  said  Commleslon  had  no 
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Jurisdiction  to  sake  any  finding*  of  facts  In  rapport  of  its  order 
after  petition  for  certiorari  had  been  filed  in  thle  court,  and 
especially  after  certiorari  had  issued  herein;  that  said  alleged 
findings  of  fact  are  a  nullity  and  of  no  force  and  effect,,  for 
the  reason  that  said  Commission  had  no  Jurisdiction  whatsoever  to 
make  the  seme,  and  they  should  be  stricken  from  the  return  and 
from  the  records  and  files  In  this  cause. "  The  attorney  for 
plaintiff  also  filed  a  written  motion  to  strike  from  the  return 
the  purported  finding  of  fact  of  the  Commission  "because  the 
Civil  ervlce  Commission  had  no  jurisdiction  to  make  any  findings 
of  fact  after  the  writ  of  certiorari  had  issued  therein," 

The  findings  of  fact  set  up  in  the  return  were  not  in 
existence  until  after  the  writ  of  certiorari  laeued.  As  a  matter 
of  fact  seven  months  elapsed  between  the  date  of  discbarge  and 
the  preparation  and  filing  of  the  findings,  defendants  assert 
that  there  is  no  requirement  in  the  law  th.*t  the  Commission  write 
up  its  findings  of  fact  before  ordered  to  do  so  in  response  to 
a  writ  of  certiorari.  *'e  are  of  the  opinion  that  under  the  pro- 
visions of  Bee.  IS  of  the  Civil  Service  Act  and  See.  4  of  Rule  6 
of  the  nivil  Service  Rules,  adopted  by  the  Commission,  it  is 
encumbent  upon  the  Commission  to  make  and  file  its  finding  and 
decision  and  certify  such  finding  and  decision  to  the  appointing 
officer.  This  procedure  contemplates  that  the  finding  and  decision 
required  by  law  must  be  complete  before  It  is  certified  to  the 
appointing  officer.  The  only  finding  of  the  Commission  that  was 
of  record  prior  to  the  filing  of  the  certiorari  ease  was  that 
plaintiff  was  guilty  of  conduct  unbecoming  a  police  officer.   There 
was  no  finding  of  fact.  The  finding  that  plaintiff  was  guilty  of 
conduct  unbecoming  a  police  of fleer  was  a  mere  conclusion  and  a 
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nullity.   Pgft|nami»r  v.  Coffin.  301  111.  267.   A  civil  service 
employee  charged  with  violation  of  duty,  as  a  matter  of  elemental 
Justice,  should  not  be  discharged  without  knowing  the  facts  on 
which  hie  discharge  Is  based.  The  record  should  be  complete 
before  he  Is  discharged.  There  is  no  warrant  in  law  for  making 
up  the  record  to  support  the  discharge  after  a  person  has  been 
discharged*  Such  a  oraotlee  cannot  be  countenanced. 

In  the  Instant  case  defendants  should  have  been  required 
to  file  a  supplemental  return  In  order  to  show  the  true  record. 
However,  In  the  trial  court  and  here  defendants  admit  that  the 
findings  were  written  up  and  entered  after  the  writ  of  certiorari 
issued.   In  eases  Hoe.  43402,  43403,  43411,  43412,  43414  and 
43324,  (la  which  an  opinion  is  filed  todsy)  plaintiffs  followed 
the  proper  practice  in  reouirlng  the  filing  of  a  true  return. 
In  view  of  the  admission  in  defendants*  brief,  we  will  treat 
the  affidavit  filed  by  the  attorney  for  plaintiff  as  a  part  of 
the  reoord. 

The  court  should  have  quashed  the  return.   Therefore, 

the  judgment  of  the  Superior  Court  of  Cook  County  is  reversed 

and  the  cause  remanded  with  directions  to  enter  a  Judgment 

quashing  the  return. 

JBDGMEHT  REVERSE©  AND  CAUSE 
RKMAHDEB  WITH  DIRECTIGR8, 

EILKX,  P.J.  AKQ  LBWB,  J.  CONCUR. 
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%  court 


JOHN   T.    O'CONKm.,    it   ll.,  ) 

) 
Appellees,       ) 

v.  ) 

) 
CALIFORNIA  Aft-NDE  BUILDINO  )  COOI   COUNTY.       / 

CORPORATION,  ) 

Appellant.       )  (J   (J 


MR,  JUSTICE  LKVTS  DM,1  I  ION  If  THE  COURT. 

This  Is  a  proceeding  Instituted  under  aeetloa  73  of 
the  Corporation  Aot  by  dissenting  owners  of  99  shares  In 
defendant  corporation  to  determine  the  fair  value  of  the  shares. 
On  appeal  from  the  Probate  uourt  the  cause  was  tried  %e   novo,  or 
the  court  without  a  Jury  and  Judgment  was  rendered  In  favor  of 
plaintiffs  In  the  sua  of  6,872.25,  from  which  defendant  appeals. 

Defendant,  a  domestic  corporation,  owned  a  building 
in  the  City  of  Chicago  consisting  of  18  apartments  and  4  stores. 
This  was  its  principal  asset.  There  were  issued  by  the  corpora- 
tion at  the  time  of  Its  organisation  in  1937,  831  shares  of 
common  stock  of  no  par  value,  of  which  plaintiffs  own  99  shares. 

The  gist  of  the  petition  is  that  defendant  notified 
plaintiffs  and  other  shareholders  that  it  had  received  an  offer 
for  sale  of  the  building  of  42,600;  that  the  sale  had  been 
a  proved  by  a  vote  of  two- thirds  of  the  shareholders;  that  in 
accordance  with  the  provisions  of  the  statute  plaintiffs  within 
20  days  after  the  vote  was  taken  made  a  written  demand  on  defendant 
for  payment  to  plaintiffs  of  the  fair  value  of  their  nhares  as  of 
June  17,  1943,  the  day  on  which  the  vote  was  taken,  and  that 
plaintiffs  and  defendant  did  not  agree  on  the  fair  value  of  plain- 
tiffs* shares.  The  petition  concludes  with  a  prayer  that  the 
court  find  and  determine  the  fair  value  of  the  shares  and  enter 
Judgment  against  the  defendant. 
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In  Its  answer  defendant  vere  in  substance  that  the 
sale  of  the  property  of  the  corporation  wee  eoneummated;  that 
the  proceeds  ere  reedy  for  distribution  to  the  shareholders;  that 
sufficient  moneys  will  be  retained  by  defendant  to  abide  any 
Judgment  which  may  be  rendered  In  favor  of  plaintiffs;  that  there 
is  nothing  left  to  be  done  except  to  value  t-  e  shares  owned  by 
plaintiffs,  and  that  the  cause  should  be  transferred  to  the  law 
side  for  trial  in  accordance  with  the  statutes  relating  to 
"eminent  domain," 

The  trial  court  found  that  the  fair  cash  market 
value  of  the  building  was  80,000  and  that  fair  value  of  eaoh 
share  owned  by  the  plaintiffs  was  166, 

Defendant  has  challenged  the  trial  court's  findings  on 
the  grounds  that  section  75  of  the  Corporation  Act  has  no  applic- 
ation to  the  instant  case,  and  that  the  findings  with  respect  to 
the  value  of  the  building  and  the  shares  are  not  supported  by 
the  evidence. 

As  to  defendant's  first  contention  it  should  be  noted 
that  defendant  gverred  in  its  answer  that  nothing  was  left  to  be 
done  except  to  value  the  shares  owned  by  plaintiffs  ana  asked 
that  the  cause  be  tried  in  accordance  with  the  statutes  relating 
to  eminent  domain.  In  accordance  with  the  prayer  of  defendant1 I 
answer  the  cause  was  transferred  to  the  law  side  and  the  issues 
raised  therein  *ere  determined  by  the  court.   The  question  of 
the  court's  Jurisdiction  of  the  subject-matter  was  not  raised 
in  the  trial  court.   Since  defendant  failed  to  interpose  this  legal 
objection  before  the  cause  vsa  presented  and  heard  on  the  merits, 
it  comes  too  late,  ( Ahlenlue  v.  Bunn  |  Humphreys.  388  111,  155,  166.) 
The  law  le  well  established  that  a  person  cannot  prooeed  on  one 
theory  in  the  trial  court  and  on  another  in  a  court  of  review. 
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(Off  v.  Exposition  Coaster.  536  111.  100,  108j  Chicago  T.  A  Tr.  Co. 
*•  B^hmfflfa  SS6  J11«  5gg»  529.)  Inasmuch  as  the  ease  MM  tried 
on  the  theory  of  eminent  domain  at  the  behest  of  the  defendant  it 
cannot  complain. 

It  ie  next  urged  by  defendant  th&t  there  is  no  competent 
evidence  to  support  the  finding  of  the  court  as  to  the  valuation 
of  defendant1 e  building  nor  is  there  any  evidence  as  to  the  fair 
cash  value  of  the  ?toek.  The  record  discloses  th  t  six  witnesses 
testified  in  behalf  of  the  defendant  that  the  fair  cash  market 
value  of  the  premises  as  of  the  day  prior  to  June  17,  1943  was 
^42,000.  Plaintiffs  introduced  the  testimony  of  but  one  witness, 
who  testified  that  the  building,  on  June  16,  1943,  was  worth  60,000. 

After  the  proofs  were  closed  on  June  19,  1944,  the 
cause  was  continued  from  time  to  time  on  the  court's  motion  for 
the  purpose  of  examining  the  law  and  considering  the  evidence*  On 
J  une  29,  1944  (Rec.  379),  addressing  one  of  the  plaintiffs,  the 
trial  Judge  stated,  "So  far,  of  course,  the  only  proof  that  you 
people  have  on  your  side  is  the  one  [witness].  To  fix  the  market 
value  on  that  property  don't  you  think  1  ought  to  have  more  evidence 
as  to  the  market  value?  I  haven't  got  very  good  evidence  of 
market  v&lue  at  that  time.  I  don't  think  that  either  side  has 
substantially  fixed  by  evidence  the  value  of  that  property.  (Reo.  386) 
*  *  *  «hat  I  should  get  is  proof  of  th©  value  of  the  building 
at  that  time.  I  haven't  much  proof  on   It,  (Rec.  367  •  •  •  |  have 
very  little  confidence  in  any  real  estate  appraiser,  whether  they 
are  from  the  Chleago  Real  state  Board  or  somewhere  else.  Nobody 
gives  me  any  proof  either  side  of  what  the  fair  cash  value  of 
the  property  is."  At  the  subsequent  hiring  on  July  6,  1944  the 
court  made  the  following  statement  (Rec.  390:   "In  this  matter 
I  went  over  to  the  property  and  I  am  of  the  opinion  that  it  is 
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worth  more  than  42,000,  and  I  will  have  to  therefore  make  a 
finding,  only  with  one  exception,  that  Is  that  the  property 
must  have  been  worth  at  the  time  60,000." 

Frea  a  reading  of  the  record  it  is  apparent  that  the 
trial  Judge  disregarded  all  the  teetlaony  bearing  on  the  value 
of  defendants  building  and  based  hi®  Judgment  solely  upon  hie 
own  Tlew  of  the  premises.   We  think  the  court  erred  in  doing  so. 
In  fllty  of  Chicago  v.  Xoff.  541  111.  520,  525,  the  court  held  that 
flew  by  the  Jury  ie  in  the  nature  of  evidence  and  may  be  considered 
by  the  Jury  in  making  uo  their  verdict,   to  the  same  effect  see 
South  »aaj|  Commissioners  v.  Livingston.  344  111.  368,  374;  Illinois- 
Iowa  Power  Co.  v.  Guest.  370  111.  160,  165;  ^oreet  Pre serve  Plat. 
v.  Kekhoff.  372  111.  396.   In  City  of  Hockford  v.  Mower.  259  111. 
604,  102  N.  E.  1032,  the  court  said  at  page  612;   "That  the  Jury 
had  no  right  to  disregard  the  testimony  of  the  witnesses  and 
base  their  verdlot  upnn  their  view  of  the  premises  ie  well  established 
in  this  State."  To  the  *aae  effect  see  The  est  :t.  Louis. 
Columbia  and  Waterloo  Ry.  v.  The  Illinois  State  Trust  Go.  Trustee. 
248  111.  559,  at  p.  565. 

In  a  great  metrooolitan  area  the  value  of  land  and  of 
its  improvements  are  not  a  matter  of  common  knowledge;  innumerable 
factors  affect  their  value.  Under  modern  conditions  yeare  of  study 
and  experience  are  necessary  for  a  proper  appraisal  of  them* 

la  the  instant  proceeding  the  Judge  acted  as  the  counter- 
part of  a  Jury  ana  therefore  his  position  is  not  different  from 
that  of  a  Jury  which  had  viewed  the  premises  but  ignores  the 

teetlaony  of  competent  expert  witnesses. 

For  the  reasons  stated,  the  Judgment  Is  reversed  and  the 

cause  remanded  for  a  new  trial. 

REVERSE!)  AHV   RSMANDEXS  FOR  SEW  TRI.^L. 
KILEX,    a.J.    AND  BURKK,    J.    CONCUR. 
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CIRCUIT  COURT 


43302 

XATHERXH  HKHNBLOOM,  )  ™0K 

) 
Appellee,     ) 

v. 

CITY  OF  BFRWM,  a  corporation,   )  COOK  COUNTY. 

) 
Appellant.    ) 


MR.  JUSTICE  LEW.  BGUfnUi  THE  OPINION  OF  THE  COUHT. 

By  this  appeal  defendant  seeks  to  reverse  a  Judgment 
for  i7,600  entered  for  plaintiff  on  the  verdict  of  a  Jury  in  an 
action  for  damages  for  personal  injuries  resulting  from  a  fall 
on  a  sidewalk. 

On  February  12,  1943,  while  walking  in  an  easterly 
direction  on  the  south  >-alk  of  -indeor  Avenue  in  the  City  of 
Berwyn,  plaintiff,  who  was  seventy-seven  years  of  age,  fell  and 
fractured  her  left  femur.   In  the  immediate  vicinity  of  the  south 
side  of  Windsor  Avenue,  where  it  is  alleged  plaintiff  fell,  are 
retail  stores.  On  the  north  side  the  BuHington  Railroad  right- 
of-way  runs  parallel  with  Windsor  Avenue.  The  first  intersecting 
street  west  of  the  alleged  eeene  of  the  accident  is  Oak  Park 
Avenue  which  extends  north  and  south.  About  1:00  o'clock  p.m. 
on  the  day  in  question,  plaintiff  accompanied  by  her  granddaughter 
nine  and  half  years  of  age,  walked  south  on  Oak  Park  Avenue 
across  the  Burlington  Railroad  tracks  to  the  south  walk  of 
Windsor  Avenue  and  then  turned  east.  As  she  and  her  granddaughter 
were  walking  near  premises  known  as  6740  lndsor  Avenue  plaintiff 
fell.  At  the  southeast  corner  of  Windsor  Avenue  and  Oak  Park 
Avenue,  Kamm  Brothers  grocery  occupies  two  lots  facing  Windsor 
Avenue.  Next  door  to  the  east  is  a  store  occupied  by  better's 
bakery  where  plaintiff  alleges  she  fell.  Beyond  the  bakery  to 
the  east  is  Forsell's  fish  market.  The  cement  sidewalk  in  front 
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of  the  stores  was  approximately  14  feet  vide  and  divided  into 
7- foot  squares.  It  was  smooth  and  even  except  the  north  half  of 
the  walk  in  front  of  Vetter'e  bakery.   On  the  Say  of  the  aeeident 
the  sidewalk  was  covered  with  ice  and  snow,  which  was  a  general 
condition  prevailing  all  over  the  City  of  rarwyn.   There  was 
evidence  that  the  snow  had  been  cleared  from  the  south  half  of  the 
walk  in  front  of  the  stores  on  Windsor  Avenue  and  that  the  north 
half  of  the  walk,  including  that  part  in  front  of  Vetter's  bakery, 
was  covered  with  snow  about  one  foot  in  depth. 

The  gist  of  the  complaint  is  that  the  sidewalk  in 
front  of  the  premises  known  as  6740  -indsor  Avenue  (Vetter's  bakery) 
was  in  a  broken,  uneven,  unrepaired  and  dangerous  condition  and  had 
been  so  broken  and  in  disrepair  for  seversl  years  orior  to  February 
12,  1943;  that  as  a  proximate  result  of  negligence  of  the  defendant 
in  maintaining  the  sidewalk  in  a  broken  condition  plaintiff  fell 
and  sustained  a  fracture  of  her  left  femur  at  the  hap. 

In  its  answer  defendant  avers  that  it  did  not  in  any 
manner  contribute  to  alleged  injuries  of  plaintiff  and  that  if  any 
injuries  were  sustained  by  her  they  were  caused  by  plaintiff's 
contributory  negligence. 

Plaintiff  and  her  granddaughter  are  the  only  occurrence 
witnesses.  Plaintiff  testified  that  the  accident  happened  "just 
outside  the  bakery,  just  a  step  outside";  that  the  sidewalk  was 
full  of  snow  and  at  certain  places  it  was  deep;  that  as  she  was 
going  into  Vetter's  bakery  she  "stepped  down  In  the  hole  and  went 
down";  that  she  could  not  see  the  hole  because  it  was  covered  with 
snow;  that  two  girl?  took  her  to  a  step  and  eat  her  down.  On  orose- 
emaninatlon  plaintiff  testified  that  she  has  resided  in  the  United 
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States  for  ten  years  and  that  during  this  period  she  did  no  physloal 
work  and  earned  no  money;  that  she  had  passed  over  the  sidewalk  In 
front  of  the  stores  many  times  In  summer  and  winter  and  was  familiar 
with  its  condition;  that  she  had  shopped  at  the  bakery  (Vetter'e) 
and  fiasus  Brothers  grocery  store  many  times,  and  that  "the  hols  was 
in  front  of  the  bakery.* 

Miriam  Benton,  plaintiff's  granddaughter,  testified 
substantially  as  follows;   that  she  accompanied  her  grandmother 
aero**  the  Burlington  tracks  at  Oak  Park  avenue  to  the  south  -alk 
of  Windsor  Avenue  and  then  turned  east;  that  "there  was  a  little 
snow  on  the  sidewalk;  it  was  windy  and  the  snow  blew  all  over;  I 
was  walking  alongside  of  grandma;  we  held  hands;  I  held  hands  with 
her  from  the  time  we  walked  out  until  she  trioped";  *she  fell 
between  the  stoop  and  the  curbstone  In  the  middle  where  the  stones 
are  loose*;  "I  was  walking  so  thet  I  held  her  right  hand.* 

Plaintiff's  theory  of  the  case  as  stated  in  her  brief 
Is  that  she  stepped  onto  the  portion  of  sidewalk  which  extended  7 
feet  in  width  and  55  feet  long  across  the  front  of  the  premises 
occupied  by  the  better's  bakery,  at  the  place  where  the  stones  were 
loose.  Defendant's  theory  is  Iflfet  plaintiff  did  not  fall  upon  any 
portion  of  the  sidewalk  which  was  in  a  state  of  disrepair  and  that 
there  la  no  evidence  of  loose  stones  or  as  to  the  location  or  slse 
of  the  alleged  "hole"  into  which  plaintiff  claims  to  have  stepped. 

Defendant's  first  contention  is  that  ths  verdict  and 
judgment  are  against  the  manifest  weight  of  the  evidence.  It 
should  be  noted  that  plaintiff  testified  she  fell  "Just  a  step 
outside"  of  Vetter'e  bakery  and  that  she  '•stepped  down  in  a  hole." 
The  testimony  does  not  disclose  the  existence  of  any  hole  at  this 
location  but  on  the  contrary  the  undisputed  evidence  Is  that  there 
were  no  defects  In  the  south  half  of  the  sidewalk  where  the  plaintiff 
says  she  fell. 
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Plaintiffs  other  witness,  Miriam  Benton,  testified 
that  her  grandmcther  fell  "between  the  stoop  and  the  curbstone  in 
the  aiddle  where  the  stones  are  loose."  Plaintiff  also  introduced 
certain  photographs  (Plf1*  ts,  17-Slt  showing  the  sidewalk  in  front 
Of  the  b&kery  and  the  stores  to  the  west,   Defendant  urges  that  the 
photographic  exhibits  were  improperly  admitted  in  evidence.  We 
think  the  trial  court  did  not  err  in  receiving  thea.  fhura  foreell 
who  operated  a  fish  and!  delicatessen  store  in  the  premises  adjoining 
the  bakery  on  the  east  for  the  past  thirteen  years,  testified  th&t 
plaintiff* s  exhibits  correctly  represented  the  condition  of  the 
sidewalk  in  front  of  the  bakery  at  the  time  of  the  accident  except 
that  they  did  not  show  the  snow  and  ice.  After  plaintiff's  exhibits 
were  received  in  evidence  defendant  introduced  exhibit*  S  and  3 
which  are  east  and  west  views  along  the  south  alk  of  Windsor  Avenue 
including  the  walk  in  front  of  better's  bakery. 

In  Terry  v.  City  of  Chicago.  520  111.  ADp.  342-344, 
the  court  held  th«t  if  the  nhotograph  correctly  represented  the 
condition  of  the  sidewalk  at  the  tine  of  the  accident  it  was  admissible 
in  evidence  regardless  of  when  it  was  tkxa  taken.  An  examination 
of  the  photographs  offered  by  plaintiff  and  defendant  shows  slight 
depressions  in  the  outer  or  north  half  of  the  sidewalk  in  front  of 
Vetter's  bakery  and  what  appears  to  be  dirt,  stones  and  small 
fragments  of  disintegrated  concrete.   The  depth  of  the  depressions 
and  their  dimensions  or  the  else  of  the  fragments  cannot  be 
determined  from  the  clotures  nor  does  the  evidenoe  show  what  they  are. 

The  law  Is  well  established  that  a  city  is  not  an 
insurer  against  accidents,  nor  is  it  reouired  to  foresee  and  provide 
against  every  possible  danger  or  accident  that  may  occur,  but  it 
is  only  required  to  keep  its  sidewalks  in  a  reaeonably  safe  oonditlon 
for  the  accommodation  of  the  public  use  of  thea.   ( White  v.  City  of 
rellevllle.  884  111.  App.  338,  339;  MoKlnley  v.  City  of  Chicago. 
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S99  111.  App.  58,  68;  Blelman  v.  City  of  Chle&^o.  314  111.  Aop.  471, 
475.) 

Henry  Tupa,  a  Berwyn  oollee  officer  who  accompanied 
Officer  'ch^ender  in  a  seuad  e&r  to  the  scene  cf  the  accident, 
testified  in  substance  that  on  arrival  there  *we  saw  an  elderly  woman 
in  a  half-sitting  end  half-lying  position  resting  there  with  a 
little  child  with  her.  I  asked  her  what  happened  and  she  could  not 
express  herself  In  the  American  language.  The  little  girl  told  me 
it  was  her  grandmother,  they  were  talking  on  the  sidewalk,  and  that 
the  grandmother  slipped  on  the  ley  sidewalk  and  got  hurt.   3fae  was 
lying  on  the  stone  sill  west  of  the  bakery,  I  would  e&y  ten  or  twelve 
feet  west  of  the  bakery.   There  vas  snow  ooverlng  part  of  the  sidewalk 
because  we  carried  her  across  a  pile  or  drift  there  on  the  north  side 
of  the  sidewalk;  there  was  only  one  lane  open;  there  were  two  lanes 
of  sidewalk  but  there  was  but  one  lane  open,  the  other  had  snow  on 
It,  offhand  I  would  say  a  foot  deep  In  a  drift." 

Officer  '*cfewander  testified  that  on  the  day  of  the  accident 
the  sidewalk  was  very  all  >pery;  that  *the  little  girl  said  the  lady 
fell  right  where  she  was,  right  where  we  picked  her  up.*  "The  depth 
of  tne  snow  was  not  measurable;  it  was  just  a  haze  of  snow  over  the 
lee." 

George  Krai,  a  lieutenant  of  the  Berwyn  fire  department, 
testified  that  his  station  was  loot  ted  a  few  doors  east  of  better's 
bakery;  th*t  "somebody  said  someone  fell  up  the  street  west  of  the 
fire  station  and  1   ran  out  with  two  boys  and  we  found  a  woman  sitting 
on  a  step;  I  tried  to  talk  to  her  to  find  out  what  was  wrong.   She 
had  a  little  girl  with  her  and  I  said  'What  is  wrong  with  your 
grandmother  or  mother?*  And  she  says,  'She  fell.*  On  that  day 
part  of  the  sidewalk  was  obstructed.  The  south  half  of  the  sidewalk 
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had  ft  film  of  ice.   The  other  sl&e  had  enow  piled  on  it.   *hen  I  got 
there  I  found  a  women  and  a  little  girl,  no  one  elBe.  I  talked  with 
the  little  girl;  she  started  to  cry.   The  place  was  west  of  the 
bakery  about  nine  or  ten  feet."  On  cross-examination  the  witness 
testified,  "My  beet  memory  le  that  the  snow  was  ©bout  a  foot  high  on 
the  north  half  of  the  sidewalk.  I  walked  that  sidewalk  every  day 
and  the  snow  was  a  foot  deep  on  the  broken-out  ortlon  of  the  sidewalk, 
that  is  the  north  end.* 

All  of  defendant's  witnesses  testified  that  only  the  south 
half  was  clear  of  snow  and  that  the  north  half  was  not  open  to 
pedestrian  use  at  the  time  of  the  occurrence.  It  appears  to  us  that 
plaintiff's  testimony  is  inconsistent  with  her  theory,  sinoe  there  la 
no  evidence  that  there  was  a  hole  Just  a  step  outside  of  the  bakery 
or  elsewhere  in  the  vicinity.  It  follows  therefore  that  the  verdict 
of  the  jury  must  have  been  based  solely  upon  the  testimony  of  plain- 
tiff's granddaughter  and  the  photographs.  Officer  Sohwander  testified 
that  plaintiff's  granddaughter  told  him  that  plaintiff  fell  where  the 
of fleers  found  her  when  they  arrived  at  the  scene  of  the  accident, 
while  the  photographs  show  the  general  appearance  of  the  sidewalk  and 
unevenness  of  the  surface  on  the  north  half,  there  is  no  testimony 
that  the  conditions  appe  ring  in  the  photographs  are  such  as  would 
render  the  sidewalk  unsafe  for  pedestrian  use.   In  Power*  v.  Clir  of 
East  3t.  Louis.  161  111.  At>p.  163,  at  167,  the  court  saidj 

"to  hold  that  this  sidewalk  as  constructed  was  not  reasonably  safe 
within  the  meaning  of  the  law  would  be  virtually  to  hold  that  all 
walks  should  be  smooth  and  level.  This  would  require  of  cities 
perfection  in  the  construe tion  of  their  walks  and  would  make  them 
virtually  insurers  against  all  damages." 

Wo  recognize  that  the  Question  of  credibility  of  witnesses 

is  for  ths  Jury  and  that  this  court  cannot  reweigh  the  evidence,  but 

in  view  of  the  conflicting  testimony  of  the  plaintiff  and  her 

granddaughter  as  to  where  and  how  the  accident  happened,  coupled 

with  the  laok  of  evldenoe  of  the  alleged  defects  in  the  sidewalk  and 
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the  testimony  of  defendant's  witnesses  that  the  north  half  of  the 
sidewalk  in  question  was  not  accessible  for  pedestrian  travel  bec&uae 
of  the  depth  of  the  snow,  we  «re  impelled  to  hold  that  the  verdict 
is  against  the  manifest  weight  of  the  evidence* 

For  the  reasons  stated,  the  Judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial, 

HAMfl  ?OK  MEW  TRIAL* 

K1LEX,  P.J.  AND  SURKL,  J.  CCHCtm. 
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In  the  Matter  Of  BENJAMIN  HKHSiOS,   ) 
Deceased,  ) 

ARNF  HERSHON  (Claimant), 

Appellee, 

v. 

MAXINE  HfRSHON,    as  Administratrix 
of  the  Estate  of  Benjamin  Hershon, 
Deceased   (Defendant), 

Apoellant. 


appeal  man 
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MR.  JUSTICE  LEWS  MLHHSBI  THE  OPINION  ;W   THE  COURT. 

By  this  anneal  defendant  Maxlne  Hershon,  ae  adminis- 
tratrix of  the  estate  of  Benjamin  Hershon,  seeks  to  reverse  an 
order  of  the  Circuit  Court  allowing  the  claim  of  Anne  Hershoh, 
hereinafter  called  plaintiff,  based  u»on  a  written  agreement  with 
the  deceased  Benjamin  Hershon,  forraer  husband  of  plaintiff,  in 
the  sua  of  '2,169. 

Plaintiff  was  the  first  wife  of  Benjamin  Hershon.   3he 
filed  her  claim  in  the  Probate  Court  of  Cook  County  alleging 
that  he  is  indebted  to  olalntlff  on  a  property  settlement  agreement 
entered  into  at  Los  Angeles,  California  on  July  14,  1934.  Attached 
to  plaintiff's  claim  is  a  cooy  of  the  agreement,  which  provides 
substantially  as  follows:  that  the  parties  are  husband  and  wife; 
that  there  was  born  of  the  marriage  one  child,   ugenis  Hershon,  now 
five  years  of  age;  thst  for  "certain  reasons  known  to  the  parties 
it  is  deemed  by  them  advisable  to  enter  into  an  agreement  whereby 
their  respective  prooerty  and  personal  rights  will  be  determined"; 
that  the  parties  relinquish  to  eaoh  other  any  right,  title  or 
interest  In  orooerty  they  new  have  or  may  acoulre;  that  Ben  Hershon 
agrees  to  pay  plaintiff  the  sum  of  5,000  in  full  settlement  of 
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her  property  rights,  payable  In  Installment*  over  a  period  of  three 
year?  and  four  months,  which  sum  shall  Include  support  money  for 
the  minor  child;  that  after  the  $5,000  provided  for  in  the  agree- 
ment le  fully  paid  an  amount  neeesaary  for  the  support  of  the 
minor  child  will  be  determined  "In  accordance  with  the  needs  of 
the  child  and  the  ability  of  Ten  Herahon  to  pay." 

The  evidence  shows  that  on  July  1«,  1934,  two  clays  after 
the  execution  of  the  agreement  in  Question,  Ben  Hershon  wae  granted 
a  decree  of  divorce  in  Mexico.  He  thereafter  married  defendant. 
The  decree  does  not  appear  In  the  record  nor  is  its  legality  questioned 
in  this  nroeeedlng  by  defendant.  Only  the  following  excerpts  of 
the  Mexican  divorce  decree  were  read  by  defendant's  counsel:   "that 
defendant  (plaintiff  herein)  having  been  regularly  served  with 
nroeess  according  to  the  statute  in  such  ease  made  and  provided, 
answered  the  petition  admitting  the  marriage  and  all  the  material 
allegstions  of  plaintiff  (Ben  Hershon)  as  true  of  her  own  knowledge; 
that  the  evidence  in  this  case  was  presented  and  submitted  according 
to  srtieles  of  civil  code  of  procedure";  and  "that  the  parties  In 
this  suit  having  expressly  submitted  this  cess  to  the  courts".  .  . 

Ubst.  16). 

The  parties  by  their  respective  attorneys  stipulated 
(Abet.  10)  that  if  there  Is  liability  under  paragraphs  4  and  S  of 
the  agreement  from  August  7,  1©54  to  August  21,  1940,  the  date  of 
Ren  Hershon1 s  death,  "to  support  tha  minor  child,  §8  per  week  is 
a  reasonable  sum  for  that  purpose*.  They  further  stipulated  that 
#250  be  added  to  any  amount  for  which  the  claim  of  plaintiff 
against  the  estate  is  allowed. 

Two  questions  are  presented.  First,  was  the  agreement 
entered  into  by  Plaintiff  and  her  husband  ^en  Hershon  for  the 
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puroose  of  stimulating  a  divorce,  and  therefore  against  nubile 
policy;  eeeond,  was  otaintlff  an  Incompetent  witness  to  testify 
In  her  own  behalf  against  the  defendant  as  administratrix, 

Harry  ^abwln,  called  in  behalf  of  the  defendant,  testified 
by  deposition  substantially  as  follows!   that  he  Is  an  attorney 
at  law  oraetielng  In  the  state  of  California;  that  In  July  of  1934 
he  received  a  telephone  call  from  plaintiff  stating  that  she  was 
coning  in  with  her  husband  and  wanted  a  property  settlement  agree- 
ment prepared;  that  Benjamin  Hershon  told  him  he  was  obtaining  a 
divorce  in  Mexico;  that  it  was  imperative  that  Mrs.  Hershon  sign 
an  aooearanee  which  the  Mexican  authorities  require  before  he  could 
obtain  a  divorce;  that  he  came  from  Mexico  *where  he  stayed  a  day  or 
so  to  make  arrangements  to  obtain  a  divorce*;  that  "he  was  on   a 
spot  and  had  to  be  in  a  position  to  marry  another  woman  in 
Indianapolis,  and  that  the  olaintiff  might  as  well  sign  the  aopearanoe 
and  in  the  event  she  refused  he  would  leave  the  country  and  never 
give  her  or  his  child  any  supnort.* 

Plaintiff  also  testified  in  her  own  behalf  over  the 
objection  of  the  defendant.  We  shall  eo  «ent  later  In  this  opinion 
on  her  testimony. 

Defendant  urges  that  the  testimony  of  plaintiff's  witness 
Babwin  shows  that  the  agreement  is  tainted  with  collusion.  An 
examination  of  the  record  falls  to  Ueclose  the  -rounds  upon  which 
the  deoree  of  divorce  was  granted.  Helther  does  it  apnear  where  or 
when  the  divorce  proceedings  in  Mexico  were  filed.   Sinee  the 
validity  of  the  divorce  decree  le  not  questioned  we  must  assume  that 
Ben  Hershon,  the  deceased,  was  domiciled  In  Mexico  for  a  period 
sufficient  to  warrant  the  court  there  in  entering  the  deoree.  Ro 
reference  is  made  In  the  agreement  to  any  contemplated  divorce 
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proceedings.   It  merely  reeitee  that  for  •certain  reasons  known 
to  the  parties  hereto  It  1«  deemed  by  them  advisable  to  enter 
Into  an  agreement. ■  It  therefore  follows  that  no  Inference  of 
Illegality  een  be  drawn  from  the  language  of  the  agreement. 
Manifestly  defendant  does  not  want  the  Meirlean  divorce  decree 
disturbed,  for  the  reason  that  nullification  of  the  divorce  decree 
would  destroy  her  status  as  widow  and  heir  of  Benjamin  Hershon. 
It  is  not  controverted  that  benjamin  Hershon  importuned  the  plain* 
tiff  to  enter  into  the  agreement  for  the  settlement  of  their 
mutual  rights  and  that  he  made  oayments,  though  irregularly,  to 
plaintiff  under  the  agreement  without  ever  Questioning  its  validity 
during  his  lifetime. 

Ho  Place  of  performance  Is  specified  in  the  agreement. 
It  was  executed  in  California  and,  so  far  as  the  record  shows, 
all  the  payments  due  under  it  were  made  there.  It  is  therefore 
governed  by  the  law  of  the  place  where  it  was  made,   ( Cakes  v, 
Chicago  Fire  Brick  Co..  388  111,  474.)  It  is  oonoeded  by  counsel 
for  defendant  in  their  reoly  brief  that  the  law  of  California 
relating  to  property  settlement  agreements  between  husband  and 
wife  lj»  substantially  the  MM  as  in  Illinois.   (Hill  v.  Hill. 
23  Cal.  (2d)  8?,  oage  88,)  Agreements  between  husband  and  wife 
are  not  invalid  where  the  relations  between  then  are  such  as  to 
render  the  reparation  necessary  for  the  health  or  happiness  of 
one  or  the  other  of  them.  ,  (VanKotcn  v.  VanKotcn.  323  111.  323, 
*?€*  ^elghley  v.  "ont.  111.  Wat,  ^ank.  390  111.  242,  253.  In 
Xohlor  v.  Kohler.  316  111.  33,  37,  the  court  in  discussing  the 
terms  of  a  similar  agreement  said: 

"The  contract  speaks  for  itself,  and  conversations  leading  up  to 
the  contract  are  not  competent  evidence  to  be  considered  by  the 
court," 

Defendant's  oosltlon,  that  the  agreement  in  question  is  against 
public  policy,  is  in  our  opinion  untenable. 
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Defendant's  next  contention  is  thf.t  plaintiff  was  an 
incompetent  witness  to  testify  in  her  own  behalf  against  the 
administratrix,  relying  on  section  2  of  the  Evidence  and  Depositions 
Act  of  the  State  of  Illinois  (111.  Rev.  stats.  1943,  ch.  51.).  The 
evidence  discloses  that  *f**»  the  plaintiff  testified  in  her  own 
behalf  by  deposition  on  February  14,  1944,  over  the  objection 
of  defendant.  Thereafter  the  cause  was  continued  from  time  to 
time.  On  May  1,  1944,  Mr.  Goldflne,  counsel  for  defendant,  reauested 
an  opportunity  to  take  depositions  in  California  to  prove  that 
the  amount  claimed  by  plaintiff  had  been  paid  in  full.  The  trial 
court  granted  defendant  further  continuances  for  this  purpose. 
On  June  23,  1944,  Hr.  Goldfine  read  into  evidenoe  the  deposition 
of  plaintiff,  which  he  had  obtained  in  the  mmmntime.  Plaintiff 
maintains  that  the  action  of  defendant  in  calling  plaintiff  as  his 
own  witness  on  June  23,  1944  waived  defendant's  former  objection 
to  plaintiff's  testimony.   Defendant  urges  in  her  reply  brief 
that  "the  deposition  of  plaintiff  was  offered  by  the  defendant 
long  after  oiaintiff's  original  deposition  was  offered,"  and 
therefore  defendant's  objection  to  plaintiff's  original  testimony 
is  still  valid.  ft  can  not  see  the  force  of  this  argument.  After 
defendant  procured  and  read  Plaintiff's  deposition  at  the  hearing 
on  June  23,  1944  it  became  part  of  the  evidence  introduced  at 
the  trial.   ■*'e  hold  that  this  action  of  defendant  constituted  a 
waiver  of  the  objection  made  when  the  plaintiff  testified  previously 
in  her  own  behalf.  All  the  quest ions  propounded  by  defendant's 
counsel  appearing  in  plaintiff's  second  deposition  which  was  read 
at  the  hearing  of  June  23,  1944  related  only  to  payments  made  by 
Ben  Hershen  to  plaintiff  under  the  terms  of  the  agreement,   since 
defendant's  counsel  waived  his  objection  to  olaintiff's  testimony 
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in  the  first  Instance  by  having  her  testify  on  the  second  occasion, 
ell  of  her  testimony  concerning  payment s  which  she  received  from 
Ben  Hershon  became  admissible  as  though  no  objection  had  ever 
been  Interposed.  This  evidence  we  think  amply  justified  the 
trial  court  In  finding  a  balance  of  $919  due  on  the  original 
sum  of  15,000  as  provided  in  the  agreement. 

Since  we  have  held  that  the  agreement  Is  not  against 
public  policy  the  defendant  Is  also  liable  for  31,000  representing 
support  money  f:r  Kugenie  Hershon  at  the  rate  of  #8  weekly  as 
stipulated,  lus  the  sum  of  »250  which  the  parties  agreed  should 
be  added  to  any  amount  for  which  the  claim  of  plaintiff  against 
the  estate  is  allowed. 

For  the  reasons  stated,  the  Judgment  is  affirmed, 

JUDGMENT  AFFIRMED. 


IILEY,  P.J.  AMP  Biraxi:,  |.  CONCUR, 
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MR*   PRi:;Sl0lN»  JUSTICE  O»C0llS«R  BKLITKR«D  THt    -  N  OF  THE  COUKT. 

ay  this  appeal  defendant s  seek  to  PVJVPgft  an  order 
entered  by  the  Supers  :>r  oourt  of  Cook  county  temporarily 
restraining  and  enjoining  defendant  riHMl  from  constructing 
a  church  on  lot*  95  and  96  which  are  located  at  the  south- 
east corner  of  Washington  and  Austin  aoulevar^a* 

The  record  tii  aclases  that  plaintiff,  Matthew  T.  Finn, 
and  hi*  wife,  &ao  ?lnn,  owned  a  residence  located  on  the 
south  side  of     ashlngton  Boulevard  an  east  and  west  street 
la  Chicago,   imsediatsly  east  of  and  adjoining  the  two  lots 
on  which  the  fettMN  £vangslieal  Lutheran  Church  MM  starting 
to  erect  a  church.     The  basis  of  plaintiffs'    suit  Is  that  in 
1907  the  owner  gf  the  lots  In  question  ©nd  other  lots  located 
on  e&ch  side  of    faehlngton  Boulevard  and  ftast  Austin  Awe-nut, 
oonveyed  ths  property,  restricting  its  use  so  that  the 
grant  e s  were  pro  i cited  from  greeting  tay  building  on  the 
lets  "to  be  used  or  occupied  for  any  other  purpose  MM  a 
private  residence  or  Swelling  house  ths  necessary  barns, 
stables  and  out  houses  excepted  and  any  private  residence 
or  duelling  haute  erected  on  said  pr»wis»s  or  any  part 
thereof  shall  cost  not  lees  thai  tttMtt.tt*4     And  that  no 
building  should  be  erected  beyond  the  bulldln?  line  which 
was  40  feet  from  the  street*     The  deed  also  contained  the 
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following:     "And  it  la  tiprilinljf  understood  and  agreed 
that  the  several  covenants  above  specified  shall  at;aeh 
to  and  run  with  the  land." 

The  order  for  the  temporary  Injunction  «a^  lseued 
upon  plaintiffs  filing  a   fcond  for     £,500  to  be  approved  by 
the  court,  with  which  plaintiffs  complied.     The  bond  was 
filed  and  approved  and  this  kppeal  followed*      shile  a  great 
many  points  are  aade  by  counsel  for  defendants  are   think  that 
on  thi«  apneal  It  is  necessary  to  refer  to  but  one. 

An  examination  of  the  record  discloses  that  it  was 
agreed  on  tfci  hesrin*  before  the  ehan-ellor  tint  the 
restrictions  in  the  aeed  above  mentioned  w*re  valln"  and 
binding  but  defendants  contend  t  et  this  restrictive  covenant 
is  ao  longer  effective  in  vie  a  of  the  change  in  the  neighbor- 
hood because  It  had  been  repeatedly  violated  by  the  construction 
of  apartment  buildings  on  a  nuaiber  of  other  lots  In  t  a 
restricted  area*     And  further,   that  a  number  of  residences 
erected  on   Vashlntton  Boulevard  violated  the  40  foot  building 
line  restrictions.      ?he  -aerits  of  the  latter  contention  mutt 
be  determined  on  the  final  hearing. 

In  defendants'   answer  it  is  alleged  that  in  1923  the 
City  of  Chieago  passed  a  zoning  law  by  which  the  block  in 
which  tne  lots  in  question  were  situated  was  zoned  for 
apartment  buildings  and  cnurdhes  but  this  point  is  not  argued 
In  the  brief  and  of  course  is  without  merit  for  the  reason 
that  a  valid  restriction  ftpM)  the  use  of  property  incorporated 
in  deeds*  by  *hleh  the  owners  hold  title  and  *iicb  in  no   *ay 
threatens  the   safety,  health,   comfort  or  the  general  welfare, 
is  neither  nullified  nor  superseded  by  the  adoption  of  a 
zoning  ordinance.     Uolan  v.   .frown .  ill.  41 ;.     e  are  also 

of  opinion  th.t  the  contention  wade  by  defendants  that  the 
restrictive  covenant  le  no  longer  effective  because  of  the 
erection  of  apartment  buildings  is  equally  without  merit. 
Voorhc^a  v.  £!»»,   274  111.  319,   where  it  is  held  that  a 
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restriction  In  a  de-*d  that  trie  grant**  shoul     not  erect 
any  buVldlns:  except  "a  sin^l*  detached  dwelling  hou«e"  did 
not  prohibit  th*  erection  of  a  flat  or  ap&rt^ent  buildings. 

In  ^ayex  v.  ^U,^ti   ••>  HI.  AfjN  ■!%     •  »«*«  that 
Upon  an  ar>p*al  from  en  or-**r  granting  an  Interlocutory 
injunction  the  court  will  not   necessarily  determine  the 
rights  of  the  parties  upon  the  merit*  of  the  cause  but  only 
determine  whether  the  order  was  probably  necei*siary  to  pre- 
serve th*  equitable  rights  of  the  parties,     fhat  one  of  th* 
tests  was  the  balancing  of  the  practical  advantage*  against 
th*  disadvantage  of  maintaining  th«   status  quo  until  final 
disposition.     And  an  said  In  f?mU   v.    BgttJIflflfcl    ftH  111. 
561,     *  a  Interlocutory  Injunction  Is  merely  provision.-. 3 
in  its  nature  ad  doss  not  conclude  a  rl^ht.     It  usually 
stands  as  a  binding  restraint  until  rescinded  by  the  further 
action  of  the  court.     It*  object  la  to  pressrv*  the  subject 
in  controversy,   but  It  Is  not  decisive  of  the  cause  upon 
the  m«rits.     The  court  merely  recognizes  the  fact  that, 
with  ut  expressing  a  finsl  Jpin    >n,  a  tuff'.elent  showing  has 
been  made  to  warrant  th*  preservation  of  the  propwrty  or  the 
rights  in  issue  jya  sfra.tu,  quo,  until  &  nearlng  may  be  had  upon 
th*  merits  of  the  cause.     Th*  granting  of  an  interlocutory 
injunction  necessarily  rests  lar§*ly  in  Judicial  discretion, 
to  be  exercised  in  vi*w  of  th*  facts  of  the  particular  case.* 
»••  *l*o  Setoff  ,d,ohn*an,  KlR'  ,119*  >    *•   ^oldblatt.    371   111.   570. 

The  order  of  the  Superior  court  of  Cook  county  a  peal- 
ed from  Is  affirmed. 

0R.DRR  AWDUUSD. 

Nismeyer  and  Feinberg,   2i.t   concur. 
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HOWARD  L.  JOHNSON*  for  the  use  of  JOSEPH 
MARIETTA, 

Plaintiff  (Appellee), 


vs< 


WESTERN  CASUALTY  AND  SURETY  CCEPARY, 
a  corporation, 

Defendant  (Appellant ) . 


.   ,RD  L.  JOHNSON,  for  the  use  of  EDITH 
MARIETTA, 

Plaintiff  (Appellee), 


vs. 


WESTERN  CASUALTY  ABE  SURETY  COEPAKY, 
a  corporation, 

Defendant  (Appe llant ) . 


Appeal  fron 
Circuit  Court, 
DoEalb  County. 


'.■'"TI,~  P.  J. 

Lillian  R.  Cos^rove  was  the  owner  of  a  Cadillac  automobile, 
and  was  insured  under  a  policy  of  insurance,  of  the  Western  Casualty 
and  Surety  Company.  Early  on  the  morninc  of  Hay  30,  1943,  the  plain- 
tiffs in  this  case,  Howard  L.  Johnson  and  his  wife,  mot  Co strove  in 
his  place  of  business  in  LaSallo,  Illinois.   Coocrove  and  his  wife  and 
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the  Johnsons  got  into  the  Cosgrove  automobile  and  drove  to  spring 
Valley,  Illinois,   2hey  went  to  a  tavern  in  Spring  Valley,  and  while 
at  the  tavern,  there  was  some  discussion  about  the  Johnsons  going  to 
see  some  friends  in  Spring  Valley,  and  bringing  them  down  to  the 
tavern,   rfhe  Jolinsons  took  the  Cosgrove  car  to  go  to  goo  the  friends, 
and  arrived  at  the  home  of  Joseph  and  Edith  Marietta.   Tiie  Mariettas 
got  into  the  Cosgrove  car  with  the  Johnsons,  and  on  the  way  back  to 
the  tavern,  they  had  an  automobile  collision  in  which  the  Mariettas 
IMF*  injured. 

She  mariettas  started  suit  against  Howard  Johnson  for 
personal  Injuries,  alleging  they  sustained  damage  in  the  collision 
because  of  the  negligence  of  Johnson.   Joseph  Marietta  procured  a 
judgment  against  Howard  L.  Johnson  for  J2750.Q0  and  Mdith  llarietta 
..-iso  procured  a  judgment  against  Howard  L.  Johnson  for  the  sua 
of  02750.00.   29M  two  judgments  against  Howard  L.  Johnson  aggregating 
$5500.00.   Executions  were  issued  on  these  judgments,  and  were  re- 
turned by  the  sheriff  marked,  "Ho  part  satisfied  and  no  property  found. " 
Joseph  Marietta  and  L'dith  liariotta  started  suit  in  the  Circuit  Court 
of  DeHalb  County,  against  the  Western  Casualty  Insurance  Company 
alleging  that  the  defendant,  Johnson,  had  no  property  that  was  liable 
to  execution,  and  that  they  had  just  and  reasonable  grounds  to  believe 
that  the  V/estern  Casualty  Insurance  Company  is  indebted  to  said  de- 
fendant, or*  has  effects  or  estate  of  his  In  its  possession,  custody 
and  charge. 

Affidavits  of  garnishment  were  filed  by  the  Mariettas 
stating  that  they  believed  the  Y/estern  Casualty  Insurance  Company 
is  indebted  to  zho   defendant,  and  prayed  for  summons  against  the 
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Casualty  Company.   Inter rogatories  wore  directed  to  the  defendant, 
the  Casualty  Company,  and  answers  were  filed  by  it  stating  that 
Howard  L.  Johnson  was  driving  the  automobile  in  question,  without 
the  permission  of  the  insured,  IVilliam  R.  Cosgrove,  and  that  Johnson 
was  not  covered  by  the  policy. 

Joseph  Llarietta  and  Edith  Marietta  each  filed  a  traverse 
to  tiio  answer  of  the  V/estem  Casualty  and  Surety  Company,  in  which 
they  state  that  said  company  has  not  fully  discovered  all  of  the 
effects,  etc,,  and  the  value  thereof,  in  tlieir  possession  or  custody 
that  is  due  and  owing  to  Howard  L.  Johnson,  and  prayed  that  the  same 
may  be  inquired  into,  pursuant  to  the  Statute  in  such  cases  made  and 
provided. 

The  case  was  tried  before  the  Court  without  a  jury.   The 
judge  found  the  issues  in  favor  of  the  plaintiffs  and  entered  judg- 
ment in  their  favor,  each  for  the  amount  of  02332,80,  which  included 
interest  from  the  20th  day  of  September  1944,  and  then  assessed  the 
costs  of  the  suit  against  the  defendant.   It  is  from  these  judgments 
that  the  *."e  stern  Casualty  and  Surety  Company  has  perfected  an  appeal 
to  this  Court. 

It  is  stated  in  appellant's  brief  and  statement  of  facts, 
"The  sole  issue  of  fact  before  the  trial  court  and  before  this  court 
on  appeal,  is  whether  or  not  Jolinson  had  the  permission  of  Cosgrove 
to  use  and  drive  the  car  at  the  time  of  the  accident,  and  whether 
lie  was  "insured,"  as  defined  in  the  policy."   It  is  conceded  by  the 
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appellees  that  this  case  Involves  only  a  question  of  fact,  as  stated 
by  the  appellant  In  its  brief.  At  the  conclusion  of  the  hearing, 
tiie  trial  court  reviewed  the  evidence  in  question,  and  stated  which 
witnesses  he  believed  worthy  of  credit,  and  stated  that  Lit.  Cosgrovo's 
testimony  as  to  what  occurred  at  the  time  the  Johnsons  tool:  the  car 
was  very  unsatisfactory.   It  appears  that  hr.  Cosgrove  at  first, 
in  giving  Ids  version  of  what  happened,  stated  that  he  had  given 
Joimson  permission  to  drive  the  car,  and  later  at  the  tine  of  the 
trial,  said  that  he  did  not  give  him  such  permission.   She  Court 
stated  that  he  believed  that  Cosgrove' s  first  statement  was  true, 
and  his  second  statement  was  false.  After  a  review  of  all  of  the 
evidence,  the  Court  said  it  was  his  conclusion,  that  the  evidence 
of  the  Joimson' s  was  true  aiid  that  Cosgrove  did  give  Joimson  per- 
mission to  drive  the  car,  as  claimed  by  the  plaintiffs. 

It  has  been  repeatedly  held,  both  by  the  Supreme  Court 
and  the  Appellate  Court,  that  when  a  trial  judge  hoars  the  case 
without  a  jury,  he  is  the  judge  of  the  credibility  of  the  witnesses. 
It  is  Ms  province  to  draw  the  ultimate  conclusion  whether  the  evi- 
dence preponderates  in  favor  of  the  plaintiff,  or  the  defendant. 
Controverted  questions  of  fact  are  for  the  trier  of  the  facts,  and 
after  a  determination  of  fact  has  been  made  by  a  trial  judge  hearing 
a  case  without  a  jury,  or  a  jury,  when  they  have  determined  the  facts 
in  the  case,  such  determination  of  facts  will  not  be  set  aside  by 
the  Appellate  Co-art,  unless  it  is  manifestly  against  the  weight  of 
the  evidence,   harble  vs.  Ihe  Estate  of  Ilarble,  504  111.,  C32j  Martin 
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vs.  The  Village  of  I-'atoha,  305  111.  App. ,  51,  and  Becherer  vs. 
Belleville-3t.  Louis  Coach  Company,  522  111,  App.  37. 

W©  have  read  the  evidence,  as  abstracted  in  this  cane, 
and  it  is  our  opinion  that  the  tried.  Court's  summary  of  the  evidence 
is  well  supported  by  the  record  in.  this  case,  and  that  the  plain- 
tiffs in  the  trial  court  established  the  fact  that  at  the  tine  of 
the  accident  in  question,  Johnson  was  driving  the  Cosgrovo  car 
with  his  permission.   Therefore,  the  judgment  of  the  trial  court 
should  be  aff irmed. 

Judgment  affirmed. 
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Agenda  No.  13. 


IN  THE 
APPELLATE  COURT  0?  ILLINOIS 
SECOND  DISTRICT. 
FEBRUARY  TERM,  A.D.  1946. 


STEVE  KALANOVSKY  and  BENT  LAVI,     ) 
Plaintiffs-Appellants.  ) 

) 
vs.  ) 

) 

JACOB  SEPPALA,    also   known  as      ) 

JACK  SEPPALA,  ) 

Defendant-Appellee.  ) 


Appeal  from 

Circuit  Court, 
Lake  County. 


WOLFE,—  P.  J. 

Steve  Kalanovsky  and  Bent  Lavi  started  a  suit  in  the  Cir- 
cuit Court  of  Lake  County,  for  damages  they  claimed  from  Jacob  Seppala, 
also  known  as  Jack  Seppala,  because  of  the  failure  of  Seppala  to  carry 
out  the  terms  of  a  contract  of  sale  of  a  tavern  located  in  Waukegan, 
Illinois.   On  June  27,  1944,  an  agreement  was  entered  into  between 
the  parties,  which  is  as  follows:   "AGREEMENT  June  27,  1944,  We  Steve 
Kalanovsky  and  Bent  Lavi,  buying  the  McAlister  Tavern  from  Jack  Seppala 
consisting  of: —  back  bar,  front  bar,  one  register,  one  ice  box,  cooler 
in  basement,  fan  tables  and  chairs  and  kitchen  equipment  plus  whiskey 
on  bar  and  five  cases  additional  whiskey  and  all  wine  in  place,  including 
all  licenses.   Sales  price  Thirty- five  Hundred  Dollars  (03,500.00). 
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"Three  Hundred  Dollars  ($300.00)  received  as  down  payment. 


Total 
Paid 

$3,500.00 
300.00 

Bal. 

$3,200.00 

Signed 

JACK   3EPPALA 

STEVE  N.    KALANOVSKY 

BENT  LAVI" 

The  $300.00  provided  for  in  the  agreement  was  paid  by  the 
plaintiffs  to  the  defendant.   The  plaintiffs  allege  in  their  complaint 
that  they  tendered  the  balance  of  the  money  to  the  defendant  and  asked 
for  a  bill  of  sale  for  the  tavern,  as  specified  in  the  agreement,  but 
that  the  defendant  refused  to  comply  with  the  agreement,  and  therefore, 
the  plaintiffs  were  damaged  to  the  extent  of  $7,500.00.   The  defendant 
asked  for  a  bill  of  "particulars,  which  was  filed. 

The  defendant  filed  his  answer  in  which  he  admitted  the  sign- 
ing of  the  agreement,  but  he  claims  the  written  agreement  does  not  con- 
tain the  full  contract.   It  is  his  contention  that,  as  part  of  the 
oral  contract  of  sale,  the  plaintiffs  were  to  procure  a  lease  on  the 
building  in  which  the  tavern  was  located,  namely,  708  McAlister  Avenue, 
V/aukegan,  Illinois,  but  that  the  plaintiffs  had  failed  to  obtain  such 
lease,  therefore,  the  agreement  was  not  binding.   The  case  was  submitted 
to  the  trial  court  without  a  jury.   After  hearing  the  evidence,  the  Court 
found  in  favor  of  the  defendant,  and  rendered  a  judgment  in  his  favor, 
and  it  is  from  this  judgment  that  this  appeal  has  been  perfected  to 
this  Court. 
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It  is  agreed  that  the  written  statement  was  signed  "by  the 
parties  to  this  litigation,  and  that  on  the  28th  of  June  1944,  Mr. 
Seppala  made  a,  Vendor's  Affidavit  of  Creditors,  to  comply  with  the 
Bulk  Sale's  Act.   The  evidence  shows  that  Mr.  Kalanovsky  and  Mr.  Lavi 
visited  the  tavern  on  several  occasions  after  the  agreement  was  signed, 
and  were  introduced  by  Mr.  Seppala,  to  many  of  the  customers,  as  the 
"new  owners  of  the  tavern. "   On  July  10,  1944,  Kalanovsky  and  Lavi 
addressed  a  letter  to  Seppala  making  an  offer  of  tender  of  the  balance 
due  en  the  contract,  and  demanded  that  Mr.  Seppala  make  the  transfer 
of  the  tavern  business,  as  agreed  upon  on  the  27th  of  June.   On  July 
12,  1944,  Seppala  addressed  a  letter  to  Kalanovsky  and  Lavi,  in  which 
he  declined  to  make  the  transfer  and  inclosed  a  bank  draft  of  $300.00 
to  repay  Kalanovsky  and  Lavi  for  the  deposit  they  had  made  to  him  at 
the  time  the  written  agreement  was  entered  into.   The  plaintiffs  re- 
fused to  accept  the  draft,  or  to  have  it  cashed. 

It  appears  from  the  evidence  that  on  July  1,  1944,  Mr.  Seppala 
sold  this  same  tavern  to  Mr.  Sidney  Kolinsky  for  the  sum  of  $4,200.00. 

The  main  issue  of  the  disputed  facts  in  the  case,  is  whether 
the  claim  of  Seppala  that  as  part  of  the  sales  contract,  the  plaintiffs 
would  have  to  procure  a  lease  on  the  building  in  which  the  tavern  was 
located  is  true.   He  swears  positively  that  this  was  part  of  the  agree- 
ment, and  both  of  the  plaintiffs  swear  positively  that  there  was  no  such 
condition  attached  to  the  sale  of  the  tavern.   The  written  agreement 
signed  by  the  parties  is  brief,  but  it  says  nothing  whatsoever  in  re,ard 


I 

I 
t 

(     - 

- 

I 

■  I  ■ 

1 

- 
...  -  - 

! 


4. 
to  a  lease  of  the  premises,  so  the  question  of  the  lease  of  the  premises, 
as  being  a  condition  subsequent  to  the  sale,  must  rest  upon  the  oral 
evidence  in  the  case.   It  seems  strange  that  if  Mr.  Seppala  did  not 
consider  that  there  was  a  completed  sale  of  the  property,  that  he  would 
introduce  the  prospective  purchasers,  as  the  new  owxiers  of  the  business, 
and  that  he  would,  the  next  day  after  the  signing  of  the  agreement,  file 
a  Vendor's  Affidavit  of  Creditors.   We  are  aware  of  the  rule  of  law  that 
where  a  Court  has  tried  a  case  without  a  jury,  that  his  findings  should 
be  given  great  weight  by  a  court  of  review,  and  should  not  be  reversed, 
unless  we  find  that  it  is  contrary  to  the  manifest  weight  of  the  evidence. 
In  this  case  we  think  the  facts  and  circumstances  show  that  there  was  no 
such  condition  attached  to  the  agreement,  as  contended  by  the  defendant, 
Seppala,  but  the  weight  of  the  evidence  supports  the  contention  of  the 
plaintiffs,  that  there  was  a  completed  sale  of  the  tavern  in  question. 

It  is  contended  by  the  appellee  that  the  plaintiffs  could  not 
recover  because  the  agreement  to  sell  would  be  inoperative,  because 
the  plaintiffs  could  not  procure  a  license  to  carry  on  the  business. 
We  find  no  merit  in  this  contention,  as  ordinarily  it  would  not  be  any 
concern  of  the  seller  what  the  purchaser  would  do  with  the  property, 
after  the  possession  of  the  same  was  delivered  to  them. 

It  ±3   also  contended  that  even  assuming  that  the  agreement 
between  the  parties  had  been  valid,  and  a  sale  agreed  upon,  the  judgment 
of  the  trial  conjt  was  correct,  because  the  plaintiffs  had  not  shown 
how  they  were  damaged.   One  of  the  items  in  their  bill  of  particulars, 
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5. 
is  "loss  occasioned  by  increase  in  value  of  physical  property  is 
$1,000.00. "      The  evidence  shows  that  the  plaintiffs  had  purchased 
the  property  for  $>3,500»00,  and  three  days  later  the  defendant  sold 
it  for  $4,200,00.   This  certainly  would  be  some  evidence  that  the 
plaintiffs  had  been  damaged,  and  entitled  to  such  damages  as  they 
had  sustained,  because  the  defendant  refused  to  carry  out  his  part  of 
the  contract.   The  judgment  of  the  trial  court  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed  and  cause  remanded. 
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IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

..SECOND  DISTRICT 

MAY  TERM,  A.  D.  1946 

Gen.  m.    10077 

LEO  A.  HABKRKORN,  ) 

Plaintiff  and  Cross  Defendant-Appellee,   ) 

) 

V8  ) 

) 

E.  Vi    LAWRENCE,  ) 

Defendant  and  Cross  Plaintiff-Appellant,  ) 


Appeal  from 

The  Circuit  Court 

Kankakee  bounty 


Bristow,  J. 

This  is  an  appeal  from  a  judgment  in  the  amount  of 
$1463.00  rendered  by  the  Circuit  Court  of  Kankakee  County,  in  favor 
of  Leo  A.  Haberkorn,  plaintiff-appellee,  against  E.  W.  Lawrence, 
def endant-apoellant ,  and  from  a  judgment  entered  against  appellant 
as  cross  complainant.   We  will  refer  to  the  parties,  respectively, 
as  plaintiff  and  defendant. 

The  complaint  was  in  equity  and  at  law,  asking  for  damages 
for  breach  of  warranty  and  for  cancellation  of  notes  and  a  chattel 
mortgage  securing  same,  given  for  the  purchase  of  a  tractor  and  plow. 
Defendant  filed  his  counter-claim  asking  judgment  against  plaintiff 

for  the  amount  of  the  notes.   The  caus°  was  heard  before  the  court 

o 
without  a  jury.    y  agreement  the  note,  mortgage,  tractor  and  plow 

were  placed  in  the  custody  of  the  Ci=.rk  of  the  Circuit  Coflirt  of 

Kankakee  County  to  await  the  result  of  the  suit. 

Plaintiff  purchased  a  used  tractor  and  plow  of  defendant 

in  October,  1943.   A  chattel  mortgage  on  the  outfit  in  the  amount 

of  $1250.00  was  given  by  the  plaintiff  on  October  30,  1943.   The 

defendant  claims  that  no  money  was  paid  to  hire.   Plaintiff  claims 

that  in  addition  to  the  notes  and  mortgage,  he  gave  the  defendant 
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fifteen -Twenty-Collar  bills  in  the  kitchen  of  the  plaintiff's  home, 
for  which  he  received  no  receipt,   ^hus  there  is  a  dispute  as  to 
whether  the  purchase  price  was  $1550.000  or  £1250.00. 

Plaintiff  testified  that  he  conferred  with  defendant 
in  regard  to  the  purchase  of  this  tractor  and  plow  a  few  days  before 
October  30,  1943,  and  that  on  October  30,  1943,  the  trsctor  and 
plow  were  delivered  by  the  defendant  to  the  plaintiff's  farm.   Sev- 
eral rows  were  then  plowed  by  the  defendant  and  the  plaintiff's 
hired  man,  and  then,  plaintiff  and  defendant  retired  to  the  kitchen 
where  the  transaction  was  closed. 

xhe  defendant  does  not  leny  that  he  warranted  the  tract- 
or to  be  in  good  working  order,  and  that  it  had  a  new  block  in  it. 
Plaintiff  testified  that  he  advised  defendant  that  he  wanted  the 
tractor  in  order  to  get  his  fall  plowing  done,  but  that  he  did  not 
tell  the  defendant  how  many  acres  he  had  to  plow.   He  also  testi- 
fied that  within  only  a  few  days  after  the  tractor  was  delivered, 
it  was  discovered  that  there  was  a  crack  in  the  block,  and  wafer 
was  mixed  with  the  oil;  and  that  it  did  not  have  sufficient  power 
to  pull  the  plow.   He  claimed  that  he  notified,  the  defendant  and 
his  agent — wrote  him  three  times  and  phoned  the  agent,  and  that 
defendant  refused  to  get  the  tractor  or  do  anything  about  having 
it  repaired. 

Plaintiff  testified  that  he  owned  another  tractor  and 
had  had  exoerience  with  various  tractors  for  twenty  years.   He  made 
no  attempt  to  ha ^   this  tractor  repaired  or  to  purchase  a  new  block. 
He  stated  that  his  reason  for  that  was  that  "It  wasn't  any  of  my  part 
to  have  it  fixed."  He  said  the  tractor  wasn't  "worth  a  dime." 

Testimony  for  the  defendant  was  to  the  effect  that  the 
crack  must  have  be<^n  caused  by  freezing; and  that  an  examination  by 
a  skilled  mechanic  showed  that  the  loss  of  power  was  not  because  of 
the  crack,  but  because  someone  had  tampered  with  the  tappets^  and 
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that  adjustment  of  them  readily  produced  power  and  restored  the 
engine  to  good  working  order. 

Plaintiff  claims  damages  for  breach  of  warranty  because 
he  was  compelled  to  emnloy  others  to  do  his  fall  plowing,  he  was 
delayed  in  the  spring  because  he  did  nat  have  the  use  of  the  tractor 
and  had  to  employ  others  to  plant  his  corn  and  cultivate  the  same, 
and  because  he  had  150  acres  of  corn  land  to  be  "fall  plowed'1  but 
was  successful  in  having  only  100  acres  of  this  land  plowed,  which 
left  50  acres  for  spring  plowing,  and  since  that  land  was  not "fall 
plowed1'  the  yeill  on  it  was  reduced  on  the  average  of  30  bushels 
per  acre.   The  plaintiff : s^tory  about  the  transaction  wherein  he 
claims  he  paid  defendant  $300  in  cash  and  received  no  receipt  for 
it,  and  that  tie  yeild  was  30  bushels  pep  acre  less  on  the  50  seres 
offspring  plowed" land  because  it  was  not  "fall  plowed"  was  scarcely 
entitled  to  the  credence  that  the  trial  court  accorded  it. 

The  trial  court  allowed  the  plaintiff  #300.00  which  he 
says  he  was  compelled  to  pay  for  plowing;  #750.00  for  the  loss  of 
corn  yieli  an  bee  use  of  the  spring  plowing  of  the  50  acres, *M   the 
loss  allowed  being  15  bushels  per  acre  at  one  dollar  per  bushel; 
$87.00  for  cultivating;  $55. QO  for  planting;  and  *300.00  jjksM  for 
the  ©ash  claiued  to  have  been  feaid  by  plaintiff  to  defendant;  less 
a  credit  of   $24.00  for  8  acres  plowed  with  this  tractor.   Also,  the 
court  ordered  the  tractor  and  plow  returned  to  the  defendant  and 
the  notes  an  I  mortgage  cancelled. 

e  have  carefully  read  ail  of  the  evidence  in  the  record, 
and  have  peached  the  conclusion  that  there  is  not  sufficient  evi- 
dence to  warrant  the  assessment  of  damages  as  awarded  by  the  court. 

Plaintiff,  as  required  by  the  court  on  motion,  elected 
to  base  his  recovery  under  Section  69-b  of  the  Uniform  Sales  Act, 
Illinois  Statute,  State  Bar  Edition,  Chapter  121^-Sales.   This 
section  6C|  provides  as  remedies  for  breach  of  warranty  by  the  seller 
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that  the  buyer  may  at  his  election- 

(b)  "Accept  or  keep  the  goods  and  maintain  an  action 
against  the  seller  for  damages  for  breach  of  warranty. 

(d)   "Rescind  the  contract  to  sell  or  Bale  •'*#  if 
the  goods  have  already  be^n  received,  return  them  or  offer 
to  return  th°m  to  the  seller  and  recover  the  price  or  any  part 
thereof  which  has  been  paid. 

(2)   "When  the  buyer  has  claimed  and  been  granted  a 
remedy  in  any  one  of  these  ways,  no  other  remedy  can  there- 
after be  granted. 

(6)  "The  measure  of  damages  for  breach  of  warranty  is 
the  loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  a  breach  of  warranty. 

(7)  "In  the  case  of  breach  of  warranty  of  quality, 
such  loss,  in  the  absence  of  special  circumstance?  showing 
proximate  damage  of  a  greater  amount,  is  the  difference  be- 
tween the  value  of  the  goods  at  the  time  of  delivery  to 

the  buyer  and  the  value  they  would  have  had  if  they  had  answered 

the  warranty.  H 

It  is  the  duty  of  the  buyer  of  an  article  to  minimize 

whatever  special  damages  he  ie  claiming  as  a  result  of  a  breach  of 

warranty,  ev^n  to  the  extent  of  making  repairs  on  machinery  where- 

pvr  such  is  necessary  or  possible.   American  Oil  Pump  &  Tank  Co. 

vs  Foust.  274  Pac.  .322,  325;  Butte  Floral  Co.  vs  Reed.  65  Mich. 138; 

211  Pac.  325;  Toraita  vs  Johnson.  890  Pac  395,  396.  Aultman  &  °o.  vs 

Case.  60  Wis.  612,  32  N.W.  772.   The  cases  of  ''igglns  vs  Jackson. 

and 
21  Ok  la.  292,  121  Pac.  662; /Lippa  vs,  Ogle  shy  163  Atl.  885,  present 

somewhat  analagous  situations  to  the  one  involved  herein.   In  the 
former  case  horses  were  furnished  to  cultivate  s   certain  70  acre 
tract  of  land,  and  though  warranted  to  be  sound,  were  found  un- 
sound and  unusable.   It  was  held  thi  t  a  cause  of  action  for  loss  of 
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crops  is  not  stated  unless  It  be  averred  an  I  proved  that  other  horses 
weirs  not  to  be  h^i  on  the  market  to  cultivate  the  land,  or,  if  they 
could  be  had,  the  purchaser  was  unable  to  "buy  them.   The  rule  that 
the  buyer  cannot  recover  of  prospective  future  gains  where  he  might 
reasonably  have  avoided  such  loss,  apolies  to  actions  for  breach 
of  warranty,  and  the  buyer  must  minimise  such  damages,  if  reasonably 
possible.  _46  American  Jurisprudence  -  Sales  -  Actions  for  Damages 
for  Breach  of  Warranty.  737,  753,  756. 

The  owner  cmnot  permit  machinery  to  remain  idle  for  an 
unreasonable  time  and  delay  operation  of  the  machine,  and  recover 
damages  for  the  whole  period.   When  he  discovers  the  defect,  he  can 
recover  reasonable  compensation  for  its  loss  of  use  during  the  per- 
iod necessary  to  make  repairs.   3trawn  ve  Cogswell,  28  111.  457;  Phelan 
vs  Andrews.  52  111.  486.   If  installing  an  auxiliary  heater  would 
costaless  than  the  damages,  the  cost  of   installation  would  be  the 
measure  of  damages.   Bass  Foundry  &  Machine  Co.  vs  Sulzberger,  205 
111.  ^v>'   454,  455.   The  rule  permitting  special  damages  always 
presupposes  that  the  injured  party  has  used  reasonable  diligence 
to  protect  himself  from  avoidable  consequences  after  discovery  of  a 
lefset,  and  to  hold  otherwise  would  be  to  construe  a  contract  of 
warranty  one  of  insurance.   Cedar  Rapids  vs  3-prague .  203  111.  App. 
424,  429,  and  280  111.  336;  Benjamin  Harris  and  Company  vs  Western 
Smelting;  vol  Refining  Company.  313  111.  App.  455,  485. 

In  the  case  at  bar,  defendant  testified  that  the  cost 
of  replacement  of  a  block  assembly,  which  would  eliminate  the  cracks 
entirely,  was  tlOO.OO  to  $150,00.   He  had  been  in  the  tractor  busi- 
ness for  many  years,  and  there  was  no  evidence  disputing  this  esti- 
mate.  Such  amount,  it  would  appear,  was  a  reasonable  amount  to  have 
been  expended.,  if  necessary,  to  prement  plaintiff's  loss  of  crop 
production.   Plaintiff  testified  that  he  believed  he  could  have  our- 
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chased  another  tractor.  He  had  no  idea  of  the  cost  of  a  new  block  assembly 
and  did  not  know  if  there  were  any  available  on  the  market.  Plaintiff  had 
made  no  effort  to  have  a  mechanic  examine  the  tractor  to  determine  the  cause 
of  the  loss  of  power  or  to  make  any  adjustments  or  repair.  The  evidence  does 
not  show  why  the  plaintiff  could  not  have  had  his  entire  acreage  fall  plowed. 
It  shows  no  attempt  on  his  part  to  repair  the  tractor  or  find  another  one. 
The  testimony  was  very  unsatisfactory  as  to  any  claim  that  the  plaintiff 
makes  that  he  has  been  damaged  750  bushels  of  corn  because  50  acres  of  his 
N   land  was  not  "fall  plowed",  [it  fails  to  show  what  arrangement  plaintiff  had 
for  the1  division  of  crops  since  he  was  a  tenant  farmer.  The  court  apparently 


i  gave,  the  plaintiff  credit  for  one  half  the  crop  loss  claimed  when  the  record 
\  fails  to  show  whether  he  operated  on  the  share  crop  basis  or  paid  cash  rent. 
The  plaintiff  claimed  furthermore  that  because  the  tractor  did  not  work,  he 
was  greatly  delayed  in  his  farming  operations  the  next  spring,  and  was  required 
to  hire  a  man  to  plant  his  corn  and  help  to  cultivate  it.  The  plaintiff  was 
allowed  $87  and  $55  for  these  items.  We  believe  such  allowance  to  be  specula- 
tive and  conjectural  and  unwarranted.  The  burden  was  upon  the  plaintiff  to 
produce  evidence  on  the  subject  of  damages  upon  which  a  decision  could  be 
rendered  without  guess  or  speculation. 

The  court  saw  and  heard  the  witnesses  and  was  in  a  better  position 
than  a  reviewing  court  to  evaluate  the  credibility  of  their  testimony.  He 
reached  the  conclusion  that  plaintiff  was  entitled  to  the  relief  sought  with 
respect  to  the  breach  of  warranty  and  the  return  of  $300  downpayment,  and  we 
are  not  in  a  position  to  determine  that  such  finding  was  contrary  to  the  mani- 
fest weight  of  the  evidence.  Vie   are  of  the  opinion  that  the  ends  of  justice 
will  be  best  served  if  we,  rather  than  order  a  retrial  of  the  cause,  direct 
that  the  finding  of  the  trial  court  be  sustained  with  respect  to  the  cancella- 
tion of  note  and  mortgage  executed  by  the  plaintiff,  and  that  the  $500  down- 
payment  be  returned  to  plaintiff,  and  reversed  with  respect  to  the  damages  allowed. 

Cause  i3  therefore  reversed  and  remanded  with  directions  to  trial 
court  to  enter  a  decree  in  accordance  with  this  determination. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
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IN  RE  ESTATE  OF  HARRIS  KATZ, 
Deceased* 


IRWIN  KATZ,  Executor  of  the 
Will  of  Harris  Katz,  Deceased, 
Appellant, 


CLAIM  OF  BUICK  &  GUILD  and  CARL 
M.  PEDERSEN  &  CO., 

Atroellees. 


APPEAL  FROM 

CIRCUIT  COURT 
COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  O'CO  >OR  DELIVERED  THE  OPINION  OF  THE  COURT. 


By  this  appeal  Irwin  Katz,  executor  of  the  estate  of 
Harris  Katz,  deceased,  seeks  to  reverse  an  order  of  the  Circuit 
court  of  Cook  county  allowing  the  claim  of  "Carl  X*  Pede^sen 
and  Co.  and  Bjiiek  and  Guild"  for  $1250. 

The  record  discloses  that  on  the  6th  day  of  September, 
1944,  Bruoe  R.  Guild  filed  a  claim  in  the  Probate  court  of  Cook 
county  for  *1250  in  the  matter  of  the  estate  of  Harris  Katz, 
deceased,  in  which  he  swore  that  he  was  "one  of  the  claimants 
and  as  agent  for  others;"  that  the  "11,250  is  due  to  Bulck  & 
Guild  and  Carl  M.  P^dersen  &  Co.,  real  estate  brokers,  for 
services  rendered  in  procuring  a  contract  for  the  purchase  of 
the  premises  commonly  known  as  2208-2210  North  Kedzie  Avenue, 
Chicago,  Illinois,  consisting  of  a  6-flat  apartment  building, 
for  $25,000.00,  which  building  was  owned  by  the  decedent." 

November  24,  1944,  the  Probate  court  entered  an  order  dls- 
allowing  the  claim  and  Bruce  R#  Guild  prayed  and  was  allowed 
an  anpeal  to  the  Circuit  court  of  Cook  county  upon  giving  bond 
for  ^250.00  within  20  days.  He  filed  the  bond  which  was  approved 
by  the  Probate  court  December  11,  1944,  and  on  November  23,  1945, 
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the  Circuit  court  entered  the  order  appeale  from,  In  which 

It  was  recited  that  a  Jury  was  waived  and  the  court  heard  the 

evidence* 

The  evidence,  In  substance,  shows  that  some  time  In 
January,  1944,  Alexander  Brzezlnskl,  a  real  estate  broker,  employ- 
ed by  Carl  S«  Petersen  and  Co.,  one  of  the  claimants,  In 
response  to  a  telephone  call  from  Harris  Katz,  went  to  see  Mr* 
Katz,  who  lived  In  the  building  in  question;  that  Katz  told 
him  hw  wanted  to  sell  the  property  for  $25,000*  Brzezlnskl 
further  testified  that  shortly  thereafter  he  got  in  touch  with 
Mr*  Guild,  one  of  the  other  claimants,  who  was  a  real  estate 
broker  and  a  couple  of  days  thereafter,  Guild  informed  him 
that  he  had  a  buyer  for  the  property;  that  he  called  Mr.  Katz 
and  told  him  all  of  these  facts  and  the  next  day  he  and  Mr* 
Guild  and  the  prospective  purchaser,  Sidney  J.  Owitz,  called  on 
Mr*  Katz  in  his  apartment  and  the  parties  then  examined  part  of 
the  building.  That  the  witness  then  asked  Mr*  Katz  what  he  want- 
ed for  the  property  and  he  replied:   "125,000  and  nothing  less." 
That  after  they  left  Katz,  Mr.  Owitz  went  with  Guild  to  the 
latter' s  office  and  the  next  day  the  witness  received  a  contract 
for  the  sale  and  purchase  of  the  property  which  was  signed  by 
Mr*  Owitz;  that  the  witness  telephoned  Mr*  Katz  and  wanted  to 
know  when  he  could  call  and  have  the  contract  signed  and  that 
Katz  replied  he  had  to  talk  with  his  sons  before  he  would  sign 
the  contract  and  that  if  the  contract  was  all  right  he  would  sign 
it.  Pursuant  to  this  conversation  they  vent  to  Katz's  home 
as  requested,  on  the  following  Sunday;  that  Katz's  son,  Milton, 
was  t.ere  and  looked  over  the  contract  and  said  that  so  far  as 
he  could  see,  it  was  all  right  and  that  he  would  have  to  talk 
to  his  brother  and  see  what  they  were  going  to  do  with  the 
father  in  case  the  property  was  sold.  The  witness  further  tes- 
tified that  the  next  day,  not  having  heard  from  Katz,  he  called 
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Irwin  Katz,  another  son,  and  that  the  son  said  as  soon  as  they 
had  a  place  for  his  father  they  were  ready  to  Jet  him  sign  the 
contract;  that  "After  two  or  three  weeks  I  coulfin't  do  anything 
with  them  so  I  told  Mr,  Guild  to  return  the  deposit"  the  pro- 
spective purchaser  had  made  of  81250.  That  after  Mr.  Katz 
passed  away  (March  27,  1944)  "we  entered  Into  another  contract 
with  Irwin  Katz,  Executor,  which  contract  was  signed  by  Mr.  Owitz." 
On  cross  examination  he  testified  that  Katz  asked  what  the 
commission  would  be  a  d  he  said  t:  e  regular  5$;  that  the  deposit 
was  made  at  Mr.  Guild's  office;  that  the  contract  was  nearer 
signed  by  Katz  or  his  sons;  that  the  second  contract  was  made 
after  the  death  of  &r.  Katz  and  was  for  the  same  property  and 
for  the  same  amount  but  it  was  not  signed  by  either  of  the  parties 
but  initialed  by  Mr.  Owltz;  that  Peder  en  and  Go.  were  real 
estate  brokers  and  had  a  license  for  1943  and  1944  and  that  they 
had  been  in  business  for  35  years* 

Bruce  R.  Guild,  walled  by  claimants,  testified  that  he 
was  connected  in  the  real  estate  department  of  Buick  &  Guild; 
"I  am  one  of  the  claimants  in  this  case."  On  cross  examination 
he  said  that  in  the  year  1944  he  did  not  have  a  city  real  estate 
broker's  license;  that  he  could  not  tell  whether  the  firm  of 
Buick  &  Guild,  had  one;  that  Buick  had  a  state  license. 

Morton  Katz,  called  as  a  witness  on  behalf  of  the  estate, 
testified  that  he?was  a  son  of  Harris  Katz  who  died  in  March, 
1944;  that  about  60  days  before  his  father  died  he  told  Mr. 
Brzezlnski  that  his  father  was  very  ill  at  the  time  and  that  his 
father  had  told  him  that  because  he  was  not  well,  they  could  not 
get  together  on  the  deal;  that  he  further  told  Mr.  Brzezlnski 
that  as  long  as  his  father  was  alive  the  building  would  not  be 
sold;  that  Mr.  Brzezlnski  replied  that  if  they  could  get 
together,  to  call  him  on  the  telephone  and  let  him  know;  that 
after  the  father  died  Mr.  Brzezlnski  called  him  and  the  witness 
told  him  that  the  heirs  could  not  get  together  and  that  Br*ezinski 
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replied:   "if  you  do  get  together  call  me  and  we  will  go 
through  with  the  deal." 

The  two  contracts  are  in  the  re  oord  and  are  the  usual, 
printed  contracts  to  be  filled  out,  as  they  were,  in  type- 
writing. T&e  first  was  dated  -January  29,  1944  and  is  between 
Sidney  J.  Owitz,  a  bachelor  and  Harris  Katz,  a  widower.  It 
recites  that  Owitz  had  paid  &1250  as  earnest  money  and  when  the 
deal  was  consummated  agreed  to  pay  the  balance,  $23,750,  at  the 
office  pf  "Buick  &   Guild,  3135  N.  Cicero  Ave»  Chicago,"  ut>on 
delivery  of  the  deed.  That  the  contract  and  earnest  money  should 
be  held  by  Buick  &  Guild.  The  following  also  appears  in 
typewriting:   "Real  estate  commission  to  be  ea.ually  divided 
between  Buick  &  Guild  and  Carl  M.  Pedersen  &  Co." 

The  second  contract  is  dated  April  12,  1944  but  le  not 
signed  by  either  party.  It  recites  the  payment  of  ^1250 
earnest  money  which  was  to  be  held  by  Buick  &   Guild  and  the 
bilance  of  *23,?50  to  be  paid  in  cash  at  the  time  of  the 
(elivery  of  the  deed*  Sidney  J.  Owitz  is  named  as  purchaser 
and  "Irwin  Katz,  Executor  of  the  Estate  of  Harris  Katz, 
Deceased"  as  the  seller.  That  "The  Estate  of  Harris  Katz, 
Deceased,  is  now  pending  in  the  Probate  Court  of  Cook  County,  *** 
the  sale  being  subject  to  the  approval  of  the  Probate  Court." 
That  contract  further  recites  that  the  earnest  money  shall  be 
held  by  Percy  Wilson  Mortgage  &   Finance  Corp.,  and  that  "Real 
Estate  commission  to  be  equally  diviied  between  Buick  &   Guild 
and  Carl  M.  Pedersen  &  Co." 

On  the  hearing  it  was  agreed  that  if  the  estate  within 
30  days  could  show  that  Buick  &  Guild  had  no  license  from  the 
city  as  real  estate  brokers,  this  fact  might  be  shown  although 
the  court  held  it  would  be  immaterial  for  the  reason  that  the 
claimants  were  seeking  to  r  cover  on  tneir  claim  for  cAmmiBFion 
which  the  court  held  to  be  valid  and  binding.  This  is  the  con- 
tention made  by  the  claimants.  We  are  unable  to  agree  with  this 
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contention.  We  think  the  proposed  original  contract  was  not 
a  binding  obligation  and  that  both  parties  agreed  to  this 
fact.  This  is  shown  by  the  fact  that  the  HB50  deposit  made 
by  Owitz  was  returned  to  him  by  Buick  &   Guild  and  by  the 
further  fact  that  the  parties  sought  afterwards  to   enter  into 
a  contract  with  the  estate.  And  it  was  typewritten  in  each 
contract  that  the  real  estate  commission  was  to  be  equally 
divided  between  Buick  &  Guild  and  Pedersen  &  Co.  Moreover, 
on  the  hearing  counsel  for  claimants  said  Nthe  claim  is  by 
Carl  Mm   Pedersen  and  Company  and  Buiak  and  Guild"  and  the 
order  or  judgment  appealed  from  recites  that  "On  hearing  of  the 
claim  of  Carl  M.  Pe  ersen  and  Co.  and  Buick  and  Guild,  ***flled 
against  the  above  estate  of  Harris  Katz,  deoeased, ■  it  was 
alio  ed  for  $1250.  The  claim  was  not  allowed  as  the  claim  of 
Carl  M.  Pedersen  &  Co.  Buick  &   Guild  admittedly  not  having 
obtained  a  license  from  the  city  of  Chicago  to  act  as  real  estate 
brokers,  they  cannot  recover.  The  ordinance  provides,   8ec»  23: 
"It  shall  be  unlawful  for  any  person  to  engage  in  the  business 
of,  or  to  act  in,  the  capacity  of  a  real  estate  broker  without 
having  obtained  a  license  so  to  do."  And  by  Sec*  29:   "No  person 
shall  pay  any  commission  or  other  compensation  to  any  person  for 
negotiating  contracts  of  real  estate  other  than  to  real  estate 
brokers  licensed  under  this  chapter."  (Ch.  113,  Municipal  Code 
of  Chicago,)   Pouthart  v.  Congdon,  197  111*  349;  Hendricks  v. 
Richardson.  233  111*  App.  130}  Rhelnberscer  v.  Sec.  Life  Ins*  Co. 
of  America,  47  Fed.  Supp*  196.  This  has  been  repeatedly  held  by 
our  Supreme  and  Appellate  Courts  to  be  the  law,  and  counsel 
for  the  claimants  do  not  contend  to  the  contrary. 

For  the  reasons  stated,  the  order  or  Judgment  appealed  from 
is  reversed. 

ORDER  OR    rtWfMinfT  REVERSED. 
Niemeyer  and  Felnberg,  J.  J.,   concur. 
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THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 

v. 

GERALD  L.  K*  SMITH, 

Plaintiff  in  Error. 

Consolidated  With 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Defendant  in  Error, 


DON  LOHBECK, 


Plaintiff  in  Error, 


Ss29Ea.  442 


'MIT  OF  EH  OR  TO 
MUNICIPAL  COURT 
OF  CHICAGO* 


a— 


MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


April  8,  1946,  Gerald  L»  K.  Smith  was  found  guilty  of  a 
direct  contempt  of  court  and  sentenced  to  he  confined  in  the  County 
Jail  for  a  term  of  60  days.  Don  Lohheck,  on  the  12  of  April,  1946, 
was  found  guilty  of  a  direct  contempt  of  court  and  sentenced  to 
be  confined  in  the  County  Jail  for  30  days.  A  writ  of  error  was 
sued  out  by  each  defendant  from  this  court  and  the  cases  were 
consolidated  on  one  set  of  abstracts  and  briefs. 

In  the  Smith  case  the  order  entered  April  8,  1946,  recites 
that  the  matter  came  on  to  be  heard  on  motion  of  The  People  for  an 
order  fi  xling  defendant,  Gerald  L.  K.  Smith  guilty  of  direct  con- 
tempt of  court  "by  reason  of  his  having  aided,  abetted  ahd  caused 
to  be  circulated  by  one  Don  Lohbeck  certain  documents  or  papers 
otherwise  known  as  'press  releases'  in  the  courtroom  of  the 
Honorable  John  V.  McCormick"  one  of  the  Judges  of  the  Municipal 
oourt  of  Chicago  sitting  in  Room  1114  City  Hall,  Chicago,  while 
the  case  entitled  "City  of  Chicago  vs.  Arthur  W«  TerminielloH 
was  being  heard  before  Judge  McCormlck  and  a  Jury  and  that  the 
documents  or  papers  "contain  n&llcious  and  defamatory  statements 
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purporting  to  be  an  obstruction  of  Justice  and  an  abuse  of 
the  processes  of  the  Municipal  Court  of  the  City  of  Chicago, 
and  in  manifest  pursuance  of  a  scheme  to  interfere  with  the 
orderly  processes  of"  the  Municipal  court,  "all  in  disrespect 
and  in  derogation  of  the  authority  and  dignity  of  the  Municipal 
Court."  Continuing  the  order  finds  that  on  March  28,  1946, 
Smith  aided  and  abetted  and  caused  to  be  circulated  by  defen- 
dant, Don  Lohbeck,  certain  papers  known  as  "press  releases"  in 
the  courtroom  of  Jud  e  icCormlck,  in  which  there  was  a  state- 
ment relative  to  the  "Termlnlello-Kister-Smith  trials  in  the 
City  Hall,  Chicago"  which  tended  to  be  in  dis  espect  of  the 
prosecution  of  the  Terminiello  case  which  was  then  on  trial  before 
Judge  McCormick  and  a  Jury  and  particularly  during  the  morning 
recess  while  the  Judge  and  the  attorneys  were  in  chambers 
discussing  objections,  motions  and  other  matters  pertaining 
to  the  Terminiello  case  on  trial.  That  the  statements  released 
are  made  a  part  of  the  order  and  that  these  four  statements  were 
given  to  the  court  during  the  noon  recess;  that  immediately 
upon  receipt  of  them  by  Judge  McCormick  he  convened  court  and  a 
hearing  w«b  held  pertaining  to  the  issuance  and  distribution 
of  the  4  releases.  That  Smith  was  present  and  represented  by 
counsel.  Witnesses  were  heard  and  further  evidence  introduced. 
The  evidence  is  in  the  record  and  is  made  a  part  of  the 
order  by  reference,  for  greater  certainty.  The  court  further 
finds  that  the  distribution  of  the  papers  purporting  to  be 
"press  releases"  constituted  an  obstruction  of  the  Justice  and 
abuse  of  the  processes  of  the  court  and  took  place  while  the 
court  was  in  session.  That  Smith  was  present  at  the  time  of  the 
contempt  hearing  and  it  was  adjud  ;ed  that  he  was  guilty  of 
contempt  of  court  for  aiding,  abetting  and  causing  Don  Lohbeck 
to  distribute  papers  in  the  courtroom  while  the  case  of"City  of 
Chicago  vs*  Terminiello"  was  on  trial.  Smith  was  adjudged 
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guilty  of  a  direct  contempt  of  court  and  sentenced  to  jail  for 
60  days.  The  4  statements  or  "press  releases"  are  in  the 
record  and  are  made  a  part  of  the  order  adjudging  Smith  to  be 
in  contempt  of  court* 

One  copy  of  the  statement  of  March  27  was  given  to  a 
newspaper  reporter  in  the  courtroom  shortly  before  the  court 
convened  in  regular  morning  session  and  S  copies  of  the  state- 
ment of  March  28  we  re  handed  out  to  3  newspaper  representatives 
while  the  court  was  in  session  and  in  chambers  with  the  counsel 
in  the  case* 

As  above  stated,  upon  the  court's  attention  being  called 
t«  the  fact  that  the  statements  had  been  distributed  in  the 
courtroom,  there  was  a  hearing  before  the  court  as  to  whether 
3mith,  Lohbeck  and  Frederick  Klster  should  be  found  guilty  of  a 
direct  contempt  of  court  and  punished.  Klster  was  found  to  be 
not  guilty  and  was  discharged. 

There  is  no  dispute  in  the  evidence  as  to  what  Smith  and 
Lohbeck  did.  Smith,  on  the  hearing,  admitted  that  he  had 
dictated  the  2  statements  and  Lohbeck  testified  that  he  handed 
the  one  of  March  28th  to  3  newspaper  representatives  in  the 
courtroom  while  the  Judge  and  attorneys  were  in  chambers,  as  above 
stated*  On  the  hearing  counsel  for  Smith  said:    "Mr*  Smith 
will  assume  all  responsibility  for  the  dictation,  preparation, 
release  and  passing  out,  wherever  and  at  the  time  they  were 
passed  out*" 

Smith  testified  that  he  was  editor  and  publisher  of  "The 
Cross  and  Flag"  a  monthly  publication;  that  he  also  published 
a  weekly  letter  called  -"The  Washington  Let  erM  and  also  a  weekly 
National  News  Service  which  served  230  Journals;  that  "I  am 
president  of  the  America  First  Party,  a  legal  political  party. 
I  have  been  giving  out  releases  for  about  ten  years*  I  recognize 
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the  two  releases  introduced  Into  evidence.  I  dictated  both  of 
them  and  authorized  their  distribution  by  my  employees.  I 
did  not  tell  them  where  they  were  to  release  them;  I  specified 
however  that  they  not  be  distributed  during  the  court  session. 
I  don't  know  if  I  was  present  when  these  releases  were  dis- 
tributed. I  don't  think  I  saw  these  releases  handed  out  to  the 
persons  named  today  in  the  courtroom."  That  before  the  releases 
were  given  out  he  did  not  submit  them  to  his  counsel;  that 
when  he  diotated  the  statement  of  March  27,  in  which,  after 
referring  to  a  certain  individual,  it  is  said  "he  [the  individual] 
collaborated  with  certain  Judges  and  pro-Corn  unlets  and  agitators 
in  advance  of  the  meeting,"  he  (Smith) did  not  have  in  mind 
Judge  McCormiek.  Smith  further  testified  that  he  was  in  court 
on  the  27  and  28  of  March,  arriving  there  about  9:30  o'clock 
in  the  morning. 

Counsel  for  defendants  say  that  in  the  Smith  matter  an 
order  was  entered  by  the  clerk  of  the  court  on  April  8,  1946, 
which  was  not  signed  by  the  judge  and  on  the  same  day  a  draft 
order  signed  by  the  Judge  was  entered,  and  counsel  contend  that 
"The  real  order  of  the  court  is  the  order  entered  by  the  clerk 
of  the  court  and  not  the  \draft  order*"  There  is  no  merit  in 
this  contention.  There  is  no  substantial  differessoe  between  the 
two  orders.  The  first  order,  which  was  not  signed  by  the  Judge, 
was  not  entered  by  the  clerk,  the  clerk  does  not  enter  orders 
except  as  he  is  told  to  do  so  by  the  court.  In  the  second  order, 
two  statements  made  by  Smith  on  the  c7  and  28  of  March  are 
physically  attached  to  and  made  a  part  of  the  order,  designated 
as  Exhibits  1,  2,  3  and  4,  three  copies  of  the  latter  statement 
being  distributed  in  the  courtroom  and  but  one  copy  of  the 
statement  of  March  27.   In  the  unsigned  order  these  4  exhibits 
"are  by  reference  incorporated  in  this  order  and  nade  a  part 
hereof  for  greater  certainty,"  so  that  there  is  no  substantial 
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difference  in  the  two  orders*  Counsel  further  contend  that 
"The  orders  adjudging  plaintiffs  in  error  in  contempt 
should  have  recited  the  allegedly  offensive  matter  verbatim." 
There  is  no  merit  in  this  contention.  The  order  signed  by  the 
Judg-e  expressly  incorporated  the  evidence  introduced  by 
reference  as  a  part  of  the  order*  But  under  the  law  as  announced 
by  our  Supreme  court  in  in  re  Estate  of  Kelly,  365  111*  174,  it  was 
entirely  proper  to  consider  the  evidence  whether  or  not  it  was 
incorporated  in  the  order  by  reference* 

It  is  also  contended  by  counsel  for  defendants  that  "The 
contempt,  if  any,  was  indirect,  or  constructive,  and  not  direot*" 
This  point  is  equally  without  merit.  In  re  Estate  of  Kelly. 
365  111.  174;  People  v.  Andalman.  346  111*  149. 

Counsel  further  contend  that  "The  'press  release*  cannot 
be  made  the  basis  for  any  contempt  judgment;  they  do  not  contain 
malicious  and  defamatory  statements  nor  any  statement  tending 
to  obstruct  Justice  or  abuse  the  processes  of  the  court."  Under 
the  fact6  as  disclosed  by  the  record,  however,  there  is  merit 
in  this  contention;  we  think  the  statements  or  releases  did  not 
tend  to  obstruct  the  administration  of  Justice.  There  is  nothing 
in  the  record  to  show  what  Terminlello  was  being  ^tried  for. 
Nor  is  there  any  showing  as  to  whether  there  was  another  suit 
pending  against  Ktster  and  Smith  or  either  or  both  of  them 
except  in  the  statements  made  by  Smith,  and  which  were  released 
in  the  courtroom.   In  the  statement  of  March  28  it  is  said  that 
Ira  Latimer,  instead  of  being  used  as  a  star  witness  by  the  City 
of  Chicago,  should  be,  and  was  probably  under  surveillance  by 
proper  government  authorities,  Who  Ira  Latimer  was,  or  what  he 
had  to  do  with  the  case  on  trial,  or  any  other  case,  nowhere 
appears.  Whether  he  was  called  as  a  witness  in  the  Terminlello 
case,  then  on  trial,  or  was  expected  to  be  called  on  that  trial 
or  any  other  trial  does  not  appear.  Moreover,  there  is  nothing 
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in  the  record  to  show  that  the  members  of  the  jury  or  anyone 
except  the  4  newspaper  persons  to  whom  the  statements  were 
handed  knew  anything  about  the  passing,  or  the  contents  of 
them,  or  any  part  of  them*  And  we  certainly  cannot  assume 
that  they  would  affect  Judge  MeCormick  in  the  trial  of  the 
Terminlello  case  then  on  hearing,  we  k  ow  that  Judge  MeCormick 
would  not  be  swayed  on*  way  or  the  other  after  he  read  the 
statements* 

In  passing  on  a  somewhat  similar  question  in  Schenek  v* 
United  States.  249  U,  S.  47,  the  Supreme  court  sneaking  by 
Mr*  Justice  Holmes  said  (p.  52):   "The  question  in  every  case 
is  whether  the  words  used  are  used  in  such  circumstances  and  are 
of  such  a  nature  as  to  create  a  clear  and  present  danger  that 
they  will  bring  about"  a  substantial  interference  with  the  ordinary 
administration  of  Justice,  And  in  Bridges  v.  California,  314 
U»  S»  252,  the  court  speaking  by  Mr.  Justice  Black  said  (p. 263): 
"'"/hat  finally  emerges  from  the  'clear  and  present  danger1  cases 
is  a  working  principle  that  the  substantive  evil  must  be  extreme- 
ly serious  and  the  degree  of  imminence  extremely  high  before 
utterances  can  be  punished, '  This  rule  was  again  announced  by  the 
Supreme  court  of  the  United  States  in  reversing  the  Supreme 
court  of  the  State  of  Florida  in  Pennekamo  v.  Florida,  opinion 
No.  473,  filed  June  3,  1946. 

The  Judgments  of  the  Municipal  Court  of  Chicago  are 
reversed. 

JUDGMENTS  ISTHUBON 
Niemeyer  and  Feinberg,  J.  J,,  coneur. 
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FANNIE  MAY  SCOVILLE, 
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MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OP IN  ON  OF  THE  COURT. 


Plaintiff  brought  an  action  of  forcible  detainer 
against  defendant  to  recover  possession  of  a  part  of  a 
three-story  building  located  at  the  northwest  corner  of 
Evergreen  avenue  (formerly  Rees  street)  and  Kingsbury 
street,  approximately  92  x  188  feet  In  size.  The  case 
was  tried  by  the  court  without  a  jury  and  a  finding  and 
Judgment  were  entered  in  plaintiff's  favor.  Defendant  appeals* 

The  record  discloses  that  a  written  lease  was  executed 
by  the  parties  June  25,  1940,  by  which  the  premises  in 
question  were  leased  by  plaintiff  to  defendant  for  a  period 
commencing  July  1,  1940  and  ending  June  30,  1945.  June  25, 
1945,  which  was  5  days  before  the  term  covered  by  the  lease 
had  expired,  plaintiff's  agent  wrote  defendant  notifying 
defendant  that  plaintiff  "the  lessor  anticipates  your 
vacating  the  premises  upon  the  expiration  of  the  lease,  all 
In  acco  dance  with  the  provisions  and  terms  thereof,  on 
June  30,  1945."  November  23,  1945,  plaintiff's  attorneys 
wrote  defendant  that  they  were  retained  by  plaintiff  to  secure 
for  her  repossession  of  the  premises  oovered  by  the  lease, 
and  called  attention  to  the  fact  that  "As  a  matter  of  courtesy 
you  were  advised  by  registered  letter  from  the  City  National 
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Bank  and  Trust  Company  of  Chicago,  as  agent  for  Fannie 
May  Scoville,  under  date  of  June  25,  1945,  that  she 
expected  you  to  vacate  at  the  end  of  the  term, "  but  that 
despite  the  covenants  of  the  lease  and  the  notice  of  June 
25,  they  were  advised  that  defendant  had  done  nothing 
towards  vacating  the  premises,  and  that  unless  this  were 
done,  it  would  be  necessary  to  institute  proceedings. 

On  the  hearing  counsel  for  plaintiff  stated  that 
the  premises  covered  by  the  lease  were  industrial  property; 
that  the  lease  expired  June  30,  1945  and  that  "There  has 
been  no  rent  accepted  since  that  time,"  to  which  counsel  for 
defendant  replied:   "I  think  the  evidence  will  probably 
show  that  the  lease  expired  last  June  30th  and  rent  has 
been  tend  red  but  not  acceptedo  *** 

"Of  course,  there  are  eer'-ain  penalty  provisions 
under  the  lease  and  if  we  have  to  go  through  to  completion 
of  trial,  of  course,  we  will  make  the  necessary  tender, 
which  is  the  rent  which  we,  of  course,  offered  to  pay," 
The  Court:   "Since  they  never  accepted  rent  after  the 
termination  of  the  lease,  their  conduct  can  hardly  be 
construed  as  approving  your  tenancy  because  if  they  did  they 
would  accept  rent." 

Counsel  for  defendant  in  their  brief,  in  stating 
defendant's  theory  of  the  case  say:   "It  is  the  defendant's 
theory  in  this  case  that  it  became  a  hold-over  tenant  for 
another  year  by  reason  of  it  continuing  possession  of  the 
premises  after  the  expiration  of  its  leape,  with  the  implied 
consent  of  the  plaintiff  for  a  period  of  approximately  five 
months.  It  is  the  defendant's  theory  that  the  defendant 
holding  over  after  the  termination  of  its  lease  became 
either  a  trespasser  or  a  hold-over  tenant  for  another  year 
at  the  option  of  the  plaintiff.  It  is  the  defendant's  theory 
that  the  plaimtiff  having  failed  to  flemand  possession  of  the 
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premises  within  a  reasonable  time  after  the  expiration  of 
the  lease  constituted  an  assent  to  the  defendant  holding 
over."  In  their  reply  brief,  however,  they  add  that  the 
evidence  fails  to  show  the  rent  was  not  paid  and  accepted 
by  plaintiff.  There  is  no  merit  in  this  latter  contention 
as  appears  from  what  we  have  above  quoted  which  took  place 
durlhg  the  trial.  Counsel  for  plaintiff  say  that  where  a 
tenant  holds  over  after  the  expiration  of  the  term  covered 
by  the  lease  without  paying  rent  or  otherwise  acknowledging 
the  continuance  of  the  tenancy  he  becomes  either  a  trespasser 
or  a  tenant  at  the  option  of  the  landlord,  and  that  very 
slight  acts  on  the  part  of  the  landlord,  or  a  short  lapse 
of  time,  are  sufficient  to  show  his  election  to  make  the 
accupant  his  tenant,  and  a  number  of  cases  are  cited  and 
discussed.  We  do  rot  stop  to  discuss  the  authorities  cited 
for  we  are  of  opinion  that  they  are  wholly  inapplicable  to 
the  facts  in  the  case  before  us.  The  lease  in  the  instant 
case  expressly  provided  that  the  landlord  was  not  required 
to  serve  notice  to  quit  or  demand  possession  before  bringing 
an  action  of  forcible  detainer.  In  the  instant  case,  however, 
where  the  term  covered  by  the  lease  had  terminated,  no  notice 
was  required  wnether  there  was  such  a  provision  in  the  lease 
or  not.  We  think  it  clear  that  under  the  facts  as  disclosed 
by  the  record  and  all  the  authorities,  defendant  was  in  no 
sense  a  hold-over  tenant  and  had  no  defense  to  the  action. 
The  Cairo  &  St.  Louis  R»R»  Co.  v.  The  Wiggins  Ferry  Co..  82 
111.  230;  Condon  v.  Brookway.  157  111.  90;  Holtzman  v. 
Goodman.  323  111.  App.  276  (abet.). 

The  Judgment  of  the  Municipal  court  of  Chicago  is 
affirmed. 

JUDGMENT  AFFIRMED. 

Nlemeyer  and  Felnberg,  J.  J.,  concur. 
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REBA  L.  GOOD?  AW,  now  known  as 
REBA  L.  DUBELMAN, 

Appellant, 


EPHRABi  F.  S-OODMAN, 


Appellee. 


APFEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


329I.A.U 


1R.  JUSTICE  FEBTBERft  DELIVERED  THE  OPINION  -F  THE  COURT. 


Plaintiff  appeals  from  the  order  of  the  Sup§f»i§r  Court  of 
Cook  County,  modifying  a  decree  of  divdroe  In  favor  of  plain- 
tiff and  against  defendant.  The  order  reduced  the  payment  for 
the  support  of  a  minor  child  (now  nine  years  old)  from  #86.00 
a  mon£h  to  $60. 00  a  month,  and  denied  attorneys'  fees  to 
plaintiff  for  defending  the  petition  of  defendant  for 
modification  of  the  decree.  She  appeals  from  another  order 
denying  the  plaintiff  an  allowance  for  solicitors '  fees  and 
expense  of  prosecuting  this  appeal. 

The  decree  of  divorce  entered  November  23,  1942 
awarded  her  the  custody  of  the  child,  defendant  to  have  the 
child  two  summer  months  each  year.  It  further  provided  that  the 
allowance  for  the  support  of  the  plaintiff  and  the  minor  child  was 
to  continue  until  the  defendant  was  discnarged  from  the  United 
States  Army,  at  whioh  time  the  court  would  again  fix  the  amount 
to  ho  paid  in  the  future  to  the  plaintiff  for  her  support 
and  that  of  the  minor  child.  The  provisions- la  the  decree, 
with  respect  to  alimony,  support  of  the  child  and  for  financial 
protection  of  the  child,  were  pursuant  to  a  stipulation  signed 
by  the  parties  and  approved  by  the  court.  Shortly  after  the 
entry  of  the  decree,  both  plaintiff  and  defendant  remarried, 
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plaintiff  living  in  New  York  and  defendant  in  Chicago. 

On  November  22,  1944,  the  defendant  filed  his 
petition,  seeking  a  modification  of  the  original  decree  with 
respect  to  the  custody  of  the  child,  in  which  he  alleged 
that  the  child  was  neglected,  not  properly  cared  for  by  the 
plaintiff;  that  since  the  decree  he  was  promoted  to  the 
rank  of  captain  in  the  United  States  Army,  with  a  base  pay 
of  #200*00  per   month,  and  that  his  base  pay  was  u34.00  per 
month  more  than  he  received  at  the  time  of  the  entry  of  the 
decree;  that  he  was  living  in  Chicago  in  a  six  room  apartment, 
with  his  second  wife,  and  was  well  able  to  look  after  the 
interests  of  the  minor  child,  and  that  his  present  wife  would  be 
willing  to  care  for  the  child;  that  the  only  r  ason  plaintiff 
insisted  upon  custody  of  the  child  was  to  use  it  aa  a  means  of 
receiving  money  for  support  from  defendant.  He  prayed  that  the 
decree  be  modified,  giving  him  full  and  complete  custody  of  the 
minor  child  or,  in  the  alternative,  because  of  the  change  in 
circumstances  of  the  parties,  the  payments  for  the  child's 
support  be  reduced. 

On  February  13,  1945,  by  leave  of  court,  plaintiff  filed 
an  answer  to  the  petition  denying  that  the  child  was  neglected; 
admitted  that  since  the  decree  she  was  employed  as  a  tsacher 
but  was  not  then  employed;  and  that  both  parties  since  the 
decree  for  divorce  had  remarried*   She  asks  that  an  allowance 
be  made  for  traveling  and  other  expenses  in  attending  the 
hearing  upon  the  petition  of  defendant  and  for  solicitors' 
fees  in  defense  of  said  petition*  She  also,  on  the  same  day, 
served  notice  and  filed  her  petition,  alleging  his  default  in 
the  payments  provided  for  in  the  decree,  and  though  well 
able  to  make  said  payments,  defendant  has  wilfully  refused 
and  neglected  to  do  so* 

Defendant  filed  an  answer  to  the  latter  petition,  and  on 
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3. 

March  5,  1945,  the  matter  came  on  to  be  heard  upon  said 
petitions  and  answers*  An  order  was  entered,  which  f6und, 
among  othe~  things,  that  the  defendant  had  am:le  means  to  pay  the 
amount  claimed  by  plaintiff  to  be  due  her,  and  ordered  the 
defendant  to  pay  plaintiff  instant er  the  arrearage  of  ^344*00, 
as  and  for  child  support,  plU6  $150*00  attorneys'  fees  pro- 
vided for  in  the  order  entered  October  31,  1944,  from  which 
order  defendant  prayed  an  appeal.  The  appeal  bond  was  fixed  at 
?1200«00,  but  the  appeal  was  not  perfected. 

On  April  20,  1945,  the  plaintiff  filed  another  petition, 
in  which  she  alleged  that  the  defendant  failed  to  comply  with  the 
order  of  March  5,  1945,  and  was  in  further  default  in  payments 
since  the  last  order* 

The  court,  on  May  3,  1945,  entered  an  order  finding  that 
there  was  due  to  the  plaintiff  a  total  of  $666*00,  consisting 
of  the  amount  due  for  the  support  of  the  minor  child  and  the 
$150.00  solicitors'  fees;  that  the  defendant  was  in  receipt 
of  a  sufficient  income  to  have  properly  and  promptly  complied 
with  the  orders  of  the  court  but  had  wilfully  refused  and 
neglected  so  to  do,  and  ordered  a  writ  of  attachment  to  issue* 

On  May  18,  1945,  the  court  entered  an  order,  reciting 
that  upon  the  tender  and  payment  by  the  defendant,  in  open  court, 
of  the  amount  found  to  be  due  in  the  order  of  May  3,  1945,  the 
attachment  was  quashed  and  all  rules  to  show  cause  discharged, 
except  with  respect  to  the  payment  of  $100. 00  for  attorneys* 
fees,  ordered  by  the  court  to  be  paid  on  April  27,  1945. 

On  June  8,  1945,  the  court  entered  an  order,  reciting 
that  by  agreement  of  the  parties,  the  order  of  May  I  18th  be 
modified  by  providing  that  the  said  rule  to  show  cause  with 
reference  to  the  $666.00  due  on  account  of  chfcld  support 
and  attorneys'  fees  be  discharged,  except  the  8100*00  order 
entered  on  April  27,  1945,  for  attorneys'  fees,  and  that  all 
rules,  motions  and  the  hearing  on  plaintiff's  petitions  and 
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pleadings  be  set  for  hearing  on  June  22,  1945,  and  that  the 
motion  for  plaintiffs  reasonable  traveling  expense  to  attend 
the  hearing  be  considered  by  the  Judge  to  whom  the  case  was  to 
be  reassigned* 

On  June  22,  1945,  plaintiff  filed  another  petition  for  a 
rule  to  show  cause  against  the  defendant,  alleging  that  there 
was  then  due  ■■132.00  under  the  previous  orders  for  the  support  of 
the  child,  and  that  there  wag  still  due  $100*00  for  solicitors' 
fees  under  the  order  of  April  27,  1946*  A  rule  to  show  cause  was 
entered,  returnable  forthwith* 

On  June  26,  1945,  the  court  entered  an  order,  reciting 
"that  the  parties  hereto  have  agreed  with  reference  to  the  dis- 
position of  the  motions  now  pending  before  the  Court,  that  the 
record  may  be  clear  in  this  cause  for  the  future,  and  that  the 
parties  start  anew,  and  that  all  differences  and  all  communica- 
tions are  settled  and  held  for  naught  and  that  the  parties 
resume  upon  the  basis  of  the  folio  ing  order,  otherwise  not 
inconsistent  with  the  decree  for  divorce. "  It  provided  that  the 
minor  ohild  be  beneficiary  in  a  government  insurance  policy  in 
the  amount  of  $10,000.00J  that  the  minor  be  irrevocable  payee 
of  #800*00  In  government  bonds,  and  that  defendant  deposit  with 
the  First  National  Bank  of  Chicago  #330*00  in  the  name  of  the 
minor,  and  the  bank  book  evidencing  said  deposit  be  turned  over 
and  delivered  to  the  minor  upon  reaching  his  majority;  that  none 
of  said  moneys  were  to  be  withdrawn  in  the  interim;  that  the 
payments  of  S86*00  per  month  for  the  support  and  maintenance  of 
said  minor  child  remain  in  full  force  and  effect,  and  that  said 
payments  have  been  j**M  up  to  June  30,  1945;  that  the  defendant 
hare  custody  of  the  child  two  months  each  year,  the  expense  of 
bringing  the  child  from  New  York  to  Chicag©  to  he  borne  equally 
by  the  parties,  and  that  during  said  two  month  period  the  defend- 
ant be  not  obligated  to  pay  the  ^86.00  per  month  for  the  support 
of  the  child;  that  plaintiff  was  to  release  her  interest  as 
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beneficiary  In  a  si, 000. 00  Insurance  policy;  and  that 
restoration  of  defendant's  rights  to  the  custody  of  his 
miner  child,  set  forth  In  the  order,  Is  upon  condition  that 
the  provisions  of  the  order  are  fully  complied  with. 

On  October  15,  1945,  defendant  again  filed  his  petition, 
seeking  a  modification  of  the  decree  with  respect  to  the 
amount  to  be  paid  by  him  for  the  support  and  maintenance  of 
the  minor  child*  He  alleged  that  plaintiff  resides  In  New 
York;  that  although  he  has  the  rank  of  captain  in  the  United 
States  Army  and  is  receiving  a  total  of  ,'352.00  a  month,  his 
requirements  have  increased  considerably  sine*  the  decree, 
and  that  he  no  longer  is  able  to  pay  the  amount  for  the 
support  of  the  child,  as  required  by  said  decree;  that  there 
has  been  a  change  in  the  circumstances  and  conditions  of  the 
plaintiff;  that  she  again  married;  that  she  has  come  Into  the 
ownership  of  some  real  estate  in  New  York,  and  that  her  income 
is  greater  than  his.  Leave  was  given  to  file  the  petition,  and  the 
plaintiff  was  ordered  to  answer* 

Plaintiff  filed  an  answer,  in  which  she  denied  her  income 
was  greater;  denied  that  the  defendant  is  not  capable  of  paying 
the  amount  required  by  the  decree  for  the  support  of  the  child; 
that  defendant  had  deliberately  defaulted  in  payments  under  the 
decree,  requiring  her  to  obtain  rules  to  show  cause  against  him 
and  incurring  travel  expense  for  a  pearance  and  attorneys'  fees, 
and  that  defendant  pursued  such  course  of  action  to  harass  the 
plaintiff.  She  also  filed  a  counter  petition,  alleging  that 
she  employed  counsel  to  defend  against  said  petition  of  defen- 
dant, and  praying  for  an  order  on  him  to  pay  a  reasonable  amount 
for  solicitors'  fees. 

A  hearing  upon  these  petitions  and  answers,  resulted  in  the 
entry  of  an  order  by  the  court  on  November  19,  1945,  reducing  the 
amount  required  to  be  paid  by  the  decree  for  the  support  of  the 
child  from  $86.00  per  month  to  50.00  per  month,  and  denying 
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plaintiff's  petition  for  the  alio  ance  of  solicitors'  fees,  and 
providing  that  the  reduction  operate  &unc  pro  tunc  as  of 
October  15,  1945. 

On  February  13,  1946,  plaintiff  filed  a  petition  asld.ng 
an  allowance  for  attorneys'  fees  ana  costs  to  prosecute  this 
appeal  totaling  S395.00.  On  the  same  day,  the  court  denied 
the  petition. 

The  court  has  power  under  section  18  of  the  divorce 
statute  from  time  to  time  to  modify  a  decree  of  divorce  with 
respect  to  the  provisions  for  the  payment  of  alimony  and 
support  of  a  minor  child,  whenever  a  material  change  in  cir- 
cumstances is  shown  to  Justify  the  modification.  The  burdem  is 
upon  the  one  who  seeks  the  modification  to  show  such  change. 
This  burden  the  defendant  has  not  sustained.  By  his  petition 
filed  November  22,  1944,  he  admitted  he  was  well  able  financially 
to  support  the  child  and  asked  that  the  child' s  custody  be 
given  to  him.  The  court,  on  March  5,  1945,  adjudicated  that 
the  defendant  had  ample  means  to  pay  the  amount  of  his  arrearage 
under  the  deoree,  and  directed  him  to  pay  it  instanter. 

By  the  order  of  May  18,  1945,  it  appears  that  the  defen- 
dant had  paid  up  his  defaults,  except  the  attorneys'  fees  in  the 
sum  of  S100.00.  Several  subsequent  petitions  for  rules  to  show 
cause  were  filed  by  plaintiff,  and  orders  were  entered  to  show 
cause,  based  upon  said  petitions,  and  finally  on  June  26,  1945, 
the  court  in  its  order  found  that  the  parties  had  fully  adjusted 
and  settled  all  of  their  disputes,  and  the  order  set  fortfc 
in  detail  the  terms  of  their  settlement.  When  defendant  filled 
hig  petition  on  October  15,  1945,  again  asking  for  a  modification 

of  the  decree,  his  financial  condition  and  his  circumstances  were, 

that 
in  fact,  no  different  from /Which  prevailed  at  the  time  of  the 

entry  of  the  orders  of  June  26,  1945,  June  8,  1945,  and  May  18, 

1945.  He  had  made  the  claim  of  material  change  in  his  circum- 
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stances  on  the  previous  hearings, and  failed  In  his  showing. 
In  fact,  the  orders  referred  to,  having  been  entered  by  agree- 
ment of  the  parties,  together  with  the  adjudication  by  the 
court  that  he  was  well  able  to  pay,  barred  his  right  to  a 
modification  of  the  decree,  since  the  conditions  shorn  upon 
the  last  hearing  were  the  same  as  th~y  existed  upon  the  entry 
of  the  previous  orders,  Pribyl  v*  Pribyl,  250  111*  App.  349; 
Molt  v.  Molt.  320  111.  App.  133. 

Too  frequently  litigants  in  a  divorce  case  have  abused 
the  privilege  of  asking  a  court  to  modify  a  decree  of  divorce 
with  respect  to  the  payment  of  alimony,  claiming  that  right  under 
the  divorce  statute.  Too  frequently  do  ;/e  find  such  procedure 
without  merit,  and  It  results  in  expense  to  and  harassment  of 
the  opposite  party,  Whenever  possible  the  courts  should  dis- 
courage this  practice.  As  was  aptly  said  by  this  court  itf 
Pribyl  v.  Pribyl.  where  a  few  months  after  an  order  had  beem  enter- 
ed fixing  the  amount  of  alimony  to  be  paid,  the  defendant  sou  ht 
to  have  the  amount  modified: 

"He  oannot,  a  few  months  thereafter,  obtain  an 
order  reducing  the  amount  of  alimony  based  upon 
a  comparison  of  present  conditions  with  condi- 
tions which  obtained  long  prior  to  the  last  order 
fixing  the  amount  of  alimony*" 

Plaintiff  complains  the  court  erred  in  denying  a 
reasonable  allowance  for  expense  of  defending  against  the 
petition  of  defendant  for  modification  of  the  decree,  including 
soligitors1  fees.  In  this  there  is  merit*  Thomas  v.  Thomas. 
233  111*  App.  488;  Stlllman  v.  Stillman,  99  111.  196.  In 
Pike  v.  Pike,  123  111.  App*  553,  this  court  said: 

"It  would  be  unreasonable  to  require  appellee  to 
bear  the  burden  of  employing  counsel  to" look 
after  applications  made  to  the  court  by  appellant 
with  reference  to  the  child,  such  as  are  here 
shown,  out  of  the  allowance  made  to  her  by  the 
decree*" 
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Plaintiff  also  complains  that  the  chancellor  erred  in 
denying  plaintiff  an  allowance  for  solicitors'  fees  and 
expense  for  prosecuting  this  appeal.  This  contention  is  with- 
out merit.   Section  15,  chapter  40,  Illinois  Revised  Statutes, 
1945,  does  not  authorize  such  an  allowance  to  a  wife  where 
she  is  defeated  In  the  lower  court  and  appeals  from  the 
decree  of  the  court.  In  Balswlc  v.  Balswlc.  1?9  111.  App.  118, 
it  was  said  of  section  15: 

"That  section  of  the  statute  provides  that  where 
a  husband  takes  an  appeal  he  can  be  compelled  to 
pay  for  the  wife's  defense  on  appeal,  but  does 
not  provide  for  any  payment  for  the  wife  to 
prosecute  an  appeal  ta^en  by  her," 

To  the  same  effect  is  Shaffer  v.  Shaffer.  219  111.  App. 
200.  Our  search  has  failed  to  disclose  any  case  in  this  state 
holding  to  the  contrary,  and  none  is  cited  by  plaintiff. 

The  order  of  November  19,  1945,  is  reversed  with  direc- 
tions to  the  lower  court  to  deny  the  petition  of  the  defendant 
for  a  reduction  of  the  amount  fixed  by  the  decree  for  the  sup- 
port of  the  minor  child.  The  order  of  January  17,  1946,  is 
reversed  with  directions  to  hear  and  determine  the  reasonable 
amount  to  be  allowed  to  plaintiff  for  defending  the  petition 
by  defendant  for  a  modification  of  the  decree.  The  order  of 
February  13,  1946,  is  affirmed. 

AFFIRMED  IN  PART;  REVERSED  IN  PART 
AND  REMANDED  WITH  DI  EOT IONS. 

O'Connor,  P.  J.,  and  Niemeyer,  J.,  concur. 
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STATE  OF  ILLINOIS 

APPELLATE  COURT 

FOURTH  DISTRICT 

MAY  TERM,  A.D.  1946 


Term  No.  46M5 


Agenda  No.  7 


JOSEPH  BROSH, 

Plaintiff -Appellee , 
vs. 
PAUL  HARRISON, 

Defendant-Appellant. 


Appeal  from  the 
Circuit  Court  of 
St.  Clair  County, 
Illinois 
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CULBERTSON,  P.J. 

This  is  an  appeal  from  a  judgment  in  favor  of  Appellee, 
JOSEPH  BROSH  (hereinafter  called  plaintiff),  rendered  by  the 
Circuit  Court  of  St.  Clair  County,  Illinois,  against  the 
Appellant,  PAUL  HARRISON  (hereinafter  called  defendant). 

This  litigation  was  originally  instituted  in  the  Justice- 
of-the-Peace  Court,  whereupon,  on  a  trial  before  the  Court  with- 
out a  jury,  the  plaintiff  prevailed,  and  on  an  appeal  to  the 
Circuit  Court,  where  the  matter  was  again  tried  before  the  Court 
without  the  intervention  of  a  jury,  the  plaintiff  again  prevailed, 
and  after  motion  for  a  new  trial  was  heard  and  overruled  by  the 
Court,  judgment  was  entered  in  favor  of  plaintiff  for  the  recovery 
of  the  possession  of  a  Sunnen  crankshaft  grinder,  upon  condition 
that  plaintiff  pay  to  the  defendant  the  sum  of  $125.00,  in 
accordance  with  Chapter  119,  Section  22,  of  the  1945  ILLINOIS 
REVISED  STATUTES . 

An  examination  of  the  evidence  in  this  case  discloses  that 
Joseph  Brosh,  the  plaintiff  herein,  was  operating  a  motor  rebuild- 
ing shop,  and  that  on  September  15 ,   1944*  accompanied  by  the 
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defendant  herein,  Paul  Harrison,  he  made  a  trip  to  Eldridge, 
Illiliois,  and  there  purchased  from  a  lady  by  the  name  of  Fay 
Crabtree,  the  crankshaft  grinder  in  question.  The  full  purchase 
price  for  the  crankshaft  grinder  was  $450.00.  There  is  a  conflict 
in  the  evidence  as  to  who  the  purchase  was  made  by,  that  is  to  say, 
as  to  whether  or  not  the  property  was  purchased  to  be  the  partner- 
ship property  of  the  plaintiff  and  defendant  herein,  or  whether 
or  not  it  was  to  be  the  property  of  the  plaintiff  herein.  There 
was  introduced  on  the  trial  of  this  cause  the  Bill  of  Sale  given 
by  Fay  Crabtree,  under  date  of  September  16,  1944,  to  the  plain- 
tiff herein,  Joseph  Brosh,  and  which  said  Bill  of  Sale  described 
the  crankshaft  grinding  outfit  in  controversy.  The  plaintiff 
herein  contends  that  at  the  time  he  purchased  the  crankshaft 
grinder  he  had  no  place  to  put  it  and  that  he  placed  it  in  the 
care  of  the  defendant  herein  for  safekeeping  at  the  defendant's 
home.  A  few  days  later  the  plaintiff  drove  to  the  defendant's 
home  to  see  about  the  crankshaft  grinder  and  discovered  it  was 
gone.  He  was  informed  by  the  defendant  that  defendant's  brother 
was  in  the  hospital  and  that  defendant  needed  $300.00,  so  he 
borrowed  $300.00  from  Tony  Vistine,  and  had  given  plaintiff's 
crankshaft  grinder  as  security  for  the  debt.   The  plaintiff  herein 
demanded  of  the  defendant  that  the  crankshaft  grinder  be  given  to 
him  and  his  demand  availed  him  nothing.  He  then  instituted  the 
replevin  suit  in  the  Justice  Court. 

The  defendant  herein  makes  no  denial  of  having  disposed  of 
the  crankshaft  grinder  to  Vistine,  but  seeks  to  justify  his 
conduct  in  that  regard  by  saying  that  he  had  a  right  to  dispose 
of  the  property  as  it  was  partnership  property,  and  that  he  and 
the  plaintiff  herein  were,  in  fact,  partners.  The  conclusion 
could  be  drawn  from  the  evidence  that  there  had  been  some  talk  of 
a  partnership  being  formed  between  the  plaintiff  and  the  defendant 
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herein,  but  that  conversation  does  not  appear  from  the  evidence 
to  ever  had  ripened  into  a  legal  partnership  relation  between 
the  parties  hereto.   The  plaintiff  herein  contends  that  he 
borrowed  $125.00  from  the  defendant  herein  at  the  time  he  purchas- 
ed the  crankshaft  grinder,  and  stoutly  asserts  in  his  testimony 
that  he  was  not  associated  with  anyone  else  in  the  way  of  a 
partnership. 

In  this  state  of  the  record  the  Court  found  the  issues  for 
the  plaintiff,  and  against  the  defendant,  as  hereinbefore  set 
forth,  and  it  is  now  contended  on  this  appeal  that  the  action  of 
the  Trial  Court  in  that  regard  should  be  set  aside  for  the 
reasons:   (First)  That  the  judgment  of  the  Court  is  contrary  to 
the  manifest  weight  of  the  evidence;  and  (Secondly)   That  the 
judgment  is  contrary  to  the  law;  and  (Thirdly)   That  the  plaintiff 
has  failed  to  sustain  the  burden  of  proof  cast  upon  him  by  the  law. 

It  would  appear  to  us  from  an  examination  of  the  record  in 
this  case  that  an  issue  of  fact  was  presented  to  the  Trial  -    « 
Judge  who  heard  this  case  and  tried  same,  without  a  jury,  and  his 
finding  is  entitled  to  the  same  weight  as  is  the  verdict  of  a 
jury,  and  will  not  be  distrubed  by  an  Appellate  Tribunal,  unless 
it  is  manifestly  against  the  weight  of  the  evidence  (MOORE  vs. 
DAVID  J.  M0LL0Y  CO,..  222  111.  App.  295,  298;  PEOPLE,  ETC.  vs. 
C.  &  E.  I.  RY.  CO.,  258  111.  App.  535,  540;  MacCRACKEN  vs.  FIRST 
NAT'L  BK  OF  MiEATON.  204  111.  App.  20,  21;  HAWKINS  vs.  COLLEY, 
106  111.  App.  522). 

In  giving  consideration  to  the  question  of  whether  or  not 
the  finding  of  the  Trial  Court  is  contrary  to  the  manifest  weight 
of  the  evidence,  a  Reviewing  Court  must  have  regard  for  the  better 
opportunity  of  the  Trial  Court  to  determine  the  facts  by  reason  of 
its  opportunity  to  see  and  hear  the  witnesses  (MARBLE  vs.  MARBLE, 
304  111.  229,  232;  CITY  OF  QUINCY  vs.  KEMPER.  304  111.  303,307). 
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We  GO  not  believe,  and  we  so  hold,  that  the  judgment  of 
the  Court  in  this  case  is  not  against  the  manifest  weight  of  the 
evidence,  but  the  evidence,  on  the  contrary,  gives  abundant 
support  to  the  finding  and  judgment  of  the  Trial  Court  in  favor 
of  the  plaintiff.  The  judgment  of  the  Trial  Court  is  in  no  wise 
contrary  to  the  law,  and  we  find,  and  so  hold,  that  the  plaintiff 
has  fully  and  adequately  sustained  the  burden  of  proof  required 
of  him  to  prevail  in  this  case. 

There  being  no  error  in  this  case,  and  the  judgment  being 
right  under  the  law  and  the  evidence,  the  same  is  hereby  affirmed, 


Abstract 


Judgment  affirmed. 
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MINNIE  SCHNEFF, 

Plaintiff -Appellant , 
vs. 
HENRY  MIRRING, 

Defendant-Appellee. 


Appeal  from  the 
Circuit  Court  of 
St.  Clair  County 


BARTLEY,  J. 

The  plaintiff,  Minnie  Schneff ,  brought  suit  in  the  Circuit 
Court  of  St.  Clair  County  to  recover  damages  from  the  defendant, 
Henry  Mirring,  for  alleged  injuries  sustained  by  her  on  February 
27,  1945,  when,  it  is  alleged,  she  was  struck  by  defendant's 
automobile  by  reason  of  his  negligence.  After  the  original 
commencement  of  the  suit,  by  leave  of  court  the  plaintiff  added 
East  St.  Louis  City  Lines,  Inc.,  as  a  party  defendant  and  filer" 
an  amended  complaint.  The  plaintiff  dismissed  the  case  after- 
wards as  to  the  East  St.  Louis  City  Lines,  Inc.,  and  also  dis- 
missed the  amended  complaint.   The  case  was  submitted  to  the 
jury  against  the  defendant,  Henry  Mirring,  only  upon  the 
original  complaint.   The  jury  returned  averdict  finding  the 
defendant,  Henry  Mirring,  not  guilty,  and  after  denying  the 
plaintiff's  motion  for  a  new  trial,  the  court  entered  judgment 
on  the  verdict  and  in  bar  of  the  action  and  adjudged  costs 
against  the  plaintiff. 

The  plaintiff,  Minnie  Schneff,  was  a  passenger  on  a  State 
Street  bus,  going  west,  in  the  City  of  East  St.  Louis,  on  the 
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morning  of  February  27,  1945,  shortly  after  midnight.  She  was 
enroute  home  after  having  been  bowling  at  Edgemont,  which  is  some 
30  blocks  east  of  the  place  of  the  occurrence  in  question;  when 
arriving  at  the  intersection  of  Fifty-ninth  and  State  Streets, 
the  plaintiff  signaled  the  bus  to  stop  and  she  alighted  on  the 
northwest  corner.  She  was  walking  south  across  State  Street  on 
her  way  home  when  she  was  struck  or  walked  into  the  automobile  of 
the  defendant,  which  was  being  driven  east  on  State  Street.   State 
Street  runs  east  and  west  and  Fifty-ninth  Street  runs  north  and 
South.  State  Street  is  about  60  feet  wide.  It  has  two  traffic 
lanes  on  each  side  or  four  in  all  — -  two  going  each  way.  The 
intersection  is  equipped  with  four  electric  stop  and  go  signs, 
which  were  in  operation  at  the  time  of  the  occurrence  in  question. 
It  was  snowing  and  a  small  amount  of  snow  was  on  the  ground. 

The  only  evidence  as  to  what  happened  at  the  time  of  the 
occurrence  in  question  consists  of  that  of  the  plaintiff,  Minnie 
Schneff,  and  the  defendant,  Henry  Mirring. 

The  plaintiff  testified  that  when  she  got  out  of  the  bus, 
she  stepped  onto  the  sidewalk;  that  the  light  on  the  traffic 
signal  was  green  for  State  Street  and  that  the  bus  went  on.  She 
testified  further  that  she  then  waited  for  the  signal  lights  to 
turn  greenfor  southbound  traffic;  that  when  she  walked  across  the 
street,  she  watched  for  traffic  and  also  watched  the  signals;  and 
that  as  she  walked  across  the  street,  the  signals  wtre  green  for 
southbound  traffic  and  red  for  the  east  and  westbound  traffic. 
She  testified  further  that  she  did  not  know  how  far  she  had  gotten 
across  the  street;  that  it  must  have  been  more  than  half  way,  and 
that  she  did  not  know  whether  something  hit  her  or  whether  she 
ran  into  it;  that  the  next  thing  she  knew,  she  was  lying  in  the 
street  and  that  a  passing  physician  came  by  and  picked  her  up; 


that  this  physician  took  her  to  a  hospital  where  she  remained  for 
five  days;  that  both  her  hands  were  bruised  and  swollen  and  she 
had  a  big  lump  on  her  head,  and  that  blood  vessels  in  her  hands 
were  broken.  On  cross-examination,  she  testified  that  she  was 
familiar  with  the  intersection  in  question;  that  there  was  not  any- 
thing to  have  prevented  her  from  seeing  the  automobile  coming; 
that  after  she  left  the  sidewalk  to  walk  across  the  street,  she 
could  see  an  automobile  if  anything  was  there;  that  she  had  no 
warning  of  an  automobile;  that  she  could  not  see  whether  an  auto- 
mobile was  there;  and  that  she  did  not  know  whether  she  hit  the 
machine  or  it  hit  her;  that  she  was  worrying  about  getting  across 
the  street  and  was  watching  the  lights  in  going  home;  and  that 
she  remembers  two  police  officers  coming  to  the  hospital  and 
talking  to  them. 

The  defendant,  Henry  Mirring,  testified  that  the  left  rear 
fender  of  his  car  came  in  contact  with  the  plaintiff,  Minnie 
Schneff ,  and  after  the  accident,  he  went  to  the  hospital  with 
the  plaintiff  in  the  physician's  car;  that  while  he  was  there, 
the  police  officers  came  and  talked  to  the  plaintiff;  that  at  the 
time  of  the  accident,  there  were  no  cars  on  the  street;  that  the 
headlights  on  his  automobile  were  burning;  that  he  was  driving 
east  in  the  right  lane  nearest  the  sidewalk,  three  or  four  feet 
from  the  curb;  that  he  looked  at  the  stop  lights  before  he  entered 
the  intersection  and  that  they  were  in  his  favor  —  green;  that 
out  of  the  side  of  his  eye,  he  saw  a  woman  walking  across  the 
street  and  that  she  only  walked  until  she  came  in  contact  with 
his  car. 

A  police  officer  testified  that  he  learned  of  the  acoident 
at  the  corner  of  Fifty-ninth  and  State  Streets  and  he  went  to  the 
hospital,  where  the  plaintiff  had  been  taken  and  saw  her;  that 


the  defendant  and  the  physician,  who  had  taken  the  plaintiff  to 
the  hospital  were  there,  and  that  he  asked  both  parties  how  the 
accident  happened  and  that  the  plaintiff  said  she  walked  into  the 
rear  end  of  the  defendant's  car,  and  that  she  did  not  want  the 
man  arrested. 

The  plaintiff  contends  that  the  verdict  of  the  jury  is 
contrary  to  the  manifest  weight  of  the  evidence. 

From  the  statement  of  facts  and  evidence  in  this  cause, 
heretofore  set  out,  it  is  patent  that  the  issues  of  fact  as  to  the 
exercise  of  due  care  and  caution  by  the  plaintiff,  negligence  on 
the  part  of  the  defendant,  and  proximate  cause  were  for  the  jury. 
These  questions  of  fact  have  been  decided  by  the  jury,  under  the 
instructions  of  the  court  as  to  the  law,  adversely  to  the  plain- 
tiff. It  is  plain  that  the  verdict  of  the  jury  is  not  contrary 
to  the  manifest  weight  of  the  evidence. 

The  plaintiff  has  also  assigned  errors  on  account  of  the 
giving  of  defendant's  instructions  numbered  4  and  5,  because  it  is 
said  that  such  instructions  are  argumentative.  Instruction 
number  U   told  the  jury  that  if  they  believed  from  the  evidence  the 
plaintiff  was  guilty  of  any  negligence  which  contributed  to  her 
injuries,  she  could  not  recover.  This  instruction  had  included 
in  it  a  statement  to  the  effect  that  it  was  unimportant  how  far 
such  negligence  contributed  to  her  injuries,  because  if  said 
negligence  contributed  to  her  injuries  at  all,  then  she  could  not 
recover.  Defendant's  instruction  number  5  told  the  jury,  in 
substance,  that  they  should  not  consider  the  question  of  damages 
until  they  first  decided  that  the  defendant  was  liable,  and  there 
was  included  in  the  instruction  a  statement  to  the  effect  that  if 
the  defendant  is  not  liable,  then  the  plaintiff  would  not  be 
entitled  to  recover.  Obviously,  the  instructions  are  arguments  ." 
tive.   As  to  whether  there  is  reversible  error  in  an  instruction, 
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which  is  argumentative  in  any  given  case,  must  depend  upon  all 
the  circumstances  and  conditions  present.  The  arguments  here 
complained  about  are  so  elementary  and  so  self-evident  that  they 
need  not  have  been  stated.  The  Lake  Erie  &.  Western  Railroad 
Company  v.  Harmon  Helmerick,  29  111.  App.  270.  An  instruction, 
because  of  argumentativeness,  will  not  constitute  reversible 
error,  if  it  has  not  prejudiced  the  gpposite  party.  From  this 
record  we  are  satisfied  that  the  instructions  complained  about  in 
no  way  prejudiced  the  cause  of  the  plaintiff. 

The  jury  was  entirely  warranted  in  the  verdict  reached  and 
we  find  no  reversible  error  in  the  record.  The  judgment  of  the 
Circuit  Court  of  St.  Clair  County  is  affirmed. 

Abstract  '        affirmed. 

PRESIDING  JUSTICE  CULBERTSON  AND  JUSTICE  STONE  CONCUR 
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RAYMOND  MENG,  LAVINA  MENG 
and  CONRAD  MENG, 


Plaintiffs-Appellants, 


vs, 


VERDELL  V.  LUCASH, 

Defendant-Appellee, 


Appeal  from  the 
Circuit  Court  of 
St.  Clair  County 


BARTLEY,  J. 

Plaintiffs-Appellants,  Raymond  Meng,  Lavina  Meng  and  Conrad 
Meng,  hereinafter  referred  to  as  plaintiffs,  filed  suit  against 
Verdell  V.  Lucash,  defendant-Appellee,  hereinafter  referred  to  as 
defendant,  to  recover  judgment  against  him  for  personal  injuries 
sustained  by  Raymond  Meng  and  Lavina  Meng  and  for  damages  sus- 
tained to  the  truck  of  Conrad  Meng,  as  the  result  of  a  collision 
in  the  Village  of  Freeburg  on  August  3,  1944,  between  the  truck 
of  plaintiff,  Conrad  Meng,  driven  by  plaintiff,  Raymond  Meng,  and 
a  parked  truck  belonging  to  the  defendant.   Raymond  Meng  was 
accompanied  by  his  wife,  Lavina  Meng,  at  the  time  of  the 
collision.   There  was  no  one  in  the  defendant's  truck  at  the 
time.   The  case  was  tried  by  a  jury  which  returned  verdicts  in 
favor  of  the  defendant  against  each  plaintiff.  Plaintiffs'  motion 
to  set  aside  the  judgment  and  verdict  of  the  jury  and  for  a  new 
trial  was  denied  and  judgments  in  bar  of  action  and  for  costs 
were  entered  against  the  plaintiffs  in  the  trial  court. 

This  is  an  appeal  by  plaintiffs  from  those  judgments. 


1. 


Count  I  of  the  complaint  charged  that  the  defendant  had  negli- 
gently parked  his  motor  truck  upon  Route  13  in  the  Village  of 
Freeburg,  facing  to  the  north,  between  White  and  High  Streets,  in 
violation  of  paragraph  202,  Sec.  105,  Chap.  95s,  111.  hev.  Stat., 
1943;  that  defendant  parked  his  truck  and  permitted  it  to  stand 
there  for  a  long  period  of  time  between  7:00  o'clock  P.M.  until 
9:00  o'clock  P.M.,  without  displaying  a  light  at  the  front  and  at 
the  rear  of  said  motor  vehicle;  that  plaintiff,  Raymond  Meng,  in 
the  exercise  of  due  care  and  caution  for  his  own  safety  and  for 
the  safety  of  the  truck  belonging  to  plaintiff,  Conrad  Meng,  and 
without  any  knowledge  or  warning  that  defendant's  truck  was  park- 
ed on  the  hard  road  without  any  lights,  drove  said  truck,  strik- 
ing the  rear  end  of  defendant's  truck;  that  plaintiff,  Raymond 
Meng,  suffered  serious  injuries;  he  asked  damages  in  the  sum  of 
$5,000.00. 

Counts  II  and  III  of  the  complaint  were  re-allegations  of 
Count   I,  except  that  Count   II  was  applicable  to  the  plaintiff, 
Lavina  Meng,  who  was  riding  with  her  husband  in  the  truck,  and 
County  III  was  for  damages  for  repairs  and  loss  of  use  of  the 
truck  and  was  applicable  to  the  plaintiff,  Conrad  Meng,  Lavina 
Meng  asKed  damages  in  the  sum  of  $> 5, 000. 00,  and  Conrad  Meng  asked 
damages  in  the  sum  of  ^1, 000. 00. 

Defendant,  in  his  answer,  denied  the  material  allegations 
of  the  complaint,  and  said  that  he  parked  his  truck  upon  the 
parking  space  along  the  east  side  of  Route  13- 

There  are  many  errors  assigned  by  plaintiffs,  but  those 
argued  by  plaintiffs  in  this  court  are  that  the  trial  court  erred 
in  denying  their  motion  for  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  manifest  weight  of  the  evidence,  and 
that  the  trial  court  erred  in  giving  certain  instructions  on  be- 
half of  the  defendant. 

2. 


The  occurrence  in  question  happened  on  Illinois  Highway 
Route  13,  about  60  feet  north  of  the  intersection  of  Route  13  and 
High  Street  on  the  east  side  of  Route  13.   Route  13  runs  north 
and  south  and  is  33  feet  wide  at  this  point  from  curb  to  curb. 
High  Street  runs  in  an  easterly  and  westerly  direction.   The 
Freeburg  Lumber  Company  has  an  office  and  sales  building  located 
on  the  northeast  corner  of  this  intersection.   This  building 
faces  to  the  west  and  is  on  the  east  side  of  Route  13.   The  front 
of  the  building  on  Route  13  is  48  feet  wide;  there  is  a  12  foot 
driveway  leading  into  the  lumber  yard,  the  south  edge  of  which  is 
18  feet  north  of  the  lumber  yard  building. 

On  August  3,  1944,  at  about  8:15  or  8:20  in  the  evening, 
Daylight  Saving  Time,  defendant  parked  his  truck  on  the  right  or 
east  side  of  Route  13  at  or  near  the  driveway  north  of  the  lumber 
yard  building.   The  truck  was  a  Ford  truck  v/ith  a  logging  bed, 
specially  built  to  load  timber;  the  bed  was  about  four  feet  from 
the  pavement  and  was  flat  with  a  pipe  on  the  back.  The  truck  was 
of  a  dual  wheel  type.   Some  of  the  trucK  was  covered  with  mud. 
The  over-all  length  of  the  truck  was  I85  feet  and  it  was  7  feet 
3  inches  wide  at  the  widest  point;  the  frame  work  was  made  of 
channel  iron  and  I-beams,  and  the  truck  weighed  in  the  neighbor- 
hood of  8,000  or  9,000  pounds. 

Plaintiff,  Raymond  Meng,  testified  that  he  and  his  wife, 
Lavina  Meng,  left  their  home  that  evening  between  8:4-5  and  9:00 
P.M.  in  a  small  truck;  that  he  did  not  look  at  a  clock  before 
leaving;  that  they  had  a  light  in  the  house  at  the  time;  that  they 
drove  east  four  blocks  on  Washington  Street  to  the  hard  road  and 
got  onto  Route  13,  one  block  south  of  the  scene  of  the  accident; 
that  they  turned  north  on  Route  13;  that  he  drove  about  20  to  25 
miles  per  hour  and  that  he  was  going  to  stop  at  his  aunt's,  who 
lived  in  the  block  north  of  the  intersection  of  Route  13  and  High 
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Street;  that  he  was  driving  with  his  bright  lights  on  and  when 
he  reached  the  intersection  of  Route  13  with  High  Street,  he 
noticed  a  truck  coming  south  on  the  west  side  of  Route  13  about 
the  middle  of  the  block  north  of  High  Street;  that  he  dimmed  his 
lights  and  that  the  driver  of  the  truck  coming  south,  also  dimmed 
his  lights.   He  stated  that  as  he  passed  the  lumber  yard,  he 
noticed  the  building  was  all  lighted  up;  that  he  was  going  to 
make  a  stop  between  the  first  and  second  gate  north  of  the  lumber 
yard  on  the  east  side  of  the  street;  that  when  he  made  the  turn 
to  go  to  the  curb,  he  was  angling  in  and  that  before  he  stopped, 
he  saw  a  truck  but  did  not  have  time  enough  to  put  on  the  brakes; 
that  the  truck  he  was  driving  collided  v/ith  another  truck,  which 
he  later  learned  was  the  defendant's;  that  he  was  driving  about 
18  miles  per  hour  after  he  slowed  down  to  park;  that  he  did  not 
know  how  fast  he  was  going  at  the  time  of  the  collision.  Plain- 
tiff stated  that  he  did  not  see  the  defendant's  truck  when  he 
dimmed  his  lights  and  he  did  not  see  it  until  he  was  on  it;  that 
with  his  dim  lights  on,  he  could  see  20  to  25  feet  ahead  and  with 
his  bright  lights,  he  could  see  50  to  75  feet  ahead;  he  stated 
that  he  started  to  turn  over  to  the  curb  when  he  got  to  the 
middle  of  the  lumber  yard;  that  he  was  traveling  on  the  east  side 
of  the  black  line  and  was  keeping  a  lookout  for  parked  cars  as  he 
drove  toward  the  curb;  that  he  knew  that  it  was  customary  for 
people  to  park  on  the  side;  that  they  parked  there  at  both  times, 
at  day  and  night,  without  lights;  that  when  he  first  saw  the 
defendant's  truck,  he  had  gotten  over  to  the  curb  as  far  as  he 
could  go  and  was  facing  straight  north  and  was  about  10  feet  away 
from  it;  that  it  was  such  a  short  distance,  he  could  not  stop  his 
truck.  He  was  in  the  hospital  ten  days  and  v/as  out  of  work  for 
two  months  after  the  accident. 


Plaintiff  was  corroborated  by  his  wife,  Lavina  Meng,  and 
seven  witnesses,  who,  in  whole  or  in  part,  corroborated  plaintiff 
in  that  it  was  dark  at  the  time  the  accident  happened,  and  that 
they  could  not  see  the  trucks  from  where  they  were  standing  be- 
cause of  darkness,  and  that  lights  were  on  in  the  neighborhood  and 
also  about  the  time  the  accident  happened. 

Defendant,  Verdell  Lucash,  testified  that  he  was  in  the 
logging  and  lumber  business  in  St.  Clair  County;  that  on  the  date 
in  question,  he  drove  his  truck  to  the  Freeburg  Lumber  Company; 
that  he  stopped  his  truck  on  the  right  hand  side  of  Route  13 
about  60  feet  north  of  the  intersection  with  the  truck  facing 
north;  that  it  was  about  8:1$  or  8:20  o'clock  in  the  evening,  Day- 
light Saving  Time;  that  it  was  daylight;  that  there  was  a  light 
burining  in  the  lumber  yard  building  and  that  there  was  no  tail- 
light  on  the  truck' and  that  the  head-lights  were  not  on;  that  he 
went  into  the  lumber  company  office  and  was  in  there  about  ten  or 
fifteen  minutes  when  he  heard  a  crash  and  when  he  went  outside  to 
see  what  happened,  he  saw  a  truck  "rammed"  into  his  truck;  that 
his  truck  was  not  standing  in  the  same  place  where  he  had  parke" 
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it;  that  it  was  moved  10  or  15  feet  farther  north. 

Defendant  had  5  witnesses  testify  for  him  who  corroborated 
him,  in  whole  or  in  part,  in  regard  to  it  being  light  at  the  time 
of  the  accident  and  that  the  trucks  were  visible  from  where  the 
witnesses  were  standing  at  the  time  because  of  daylight,  and  in 
regard  to  the  time  the  accident  happened.   One  of  the  defendant's 
witnesses,  Alfred  Zipple,  stated  that  he  was  35  feet  from  where 
the  accident  happened;  that  he  saw  Ivleng's  trucK  run  into  the  bacK 
end  of  defendant's  truck;  that  it  was  daylight  at  the  time;  that 
he  recognized  both  the  defendant's  truck  and  ftieng's  truck  by  the 
names  on  them,  which  were  visible,  and  that  the  street  lights 
were  off  at  the  time  of  the  accident. 

5. 


The  foregoing  shows  the  conflict  in  the  testimony  of  the 
witnesses  in  regard  to  the  circumstances  prevailing  at  the  time 
of  the  occurrence  in  question  and  particularly  as  to  whether  it 
was  light  or  dark  at  the  time;  all  tending  to  bear  on  the  question 
of  whether  or  not  the  defendant  was  negligent  in  not  having  a 
tail  light  on  his  truck  when  he  parked  it  at  the  time  he  did;  and 
whether  or  not  plaintiffs  were  in  the  exercise  of  due  care  and 
caution  for  their  safety  and  whether  or  not  the  negligence  of  the 
defendant,  if  he  were  negligent,  was  the  proximate  cause  of  the 
collision,  or  whether  the  proximate  cause  of  the  collision  was  a 
failure  on  the  part  of  plaintiffs  to  look  for  and  see  the  defend- 
ant's parked  truck  in  time  to  avoid  colliding  with  it. 

The  question  of  negligence  on  the  part  of  the  defendant,  due 
care  on  the  part  of  the  plaintiffs,  and  proximate  cause  of  the 
collision  were  issues  of  fact  to  be  determined  by  the  jury  under 
proper  instructions  of  the  court.  Hutson  v.  Flatt,  194  111.  App> 
29;  Philpott,  et  al  v.  Parham,  316  111.  App.  278;  Summers,  et  a I 
v.  Hendricks,  300  111.  App.  498. 

The  trial  judge  had  the  opportunity  of  seeing  and  hearing 
the  witnesses  testify  and  this  court,  in  passing  on  the  question 
of  whether  the  verdict  and  judgment  was  against  the  manifest 
weight  of  the  evidence,  must  take  into  consideration  not:  only 
the  verdict  of  the  jury  but  the  fact  that  the  trial  judge,  who 
overruled  the  motion  for  a  new  trial  and  entered  judgment,  saw  .  . 
and  heard  the  witnesses.   Heil  v.  Kastengren,  328  111.  App.  301, 
307;  Wheeler  v.  Rudek,  328  111.  App.  283,  295;  Read  v.  Friel,  327 
111.  App.  532. 

This  Court  will  not  usurp  the  functions  of  a  jury  and  set 
aside  a  verdict  unless  it  is  clearly  and  palpably  contrary  to  the 
manifest  weight  of  the  evidence.   Trust  Co.  of  Chicago  v.  Ancateau 
317  111.  App.  186,  191.   Howard  v.  Baltimore  &  0.  C.  Terminal  R. 
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CO.,  327  111*  App*  83,  100. 

We  do  not  feel  that  the  record  here  indicates  that  the 
verdict  of  the  jury  was  contrary  to  the  manifest  weight  of  the 
evidence. 

Plaintiffs  complain  of  Instruction  No.  5  given  on  behalf  of 
the  defendant  which  told  the  jury  that  the  fact  that  the  court 
had  given  it  instructions  on  the  subject  of  the  damages  or 
injuries  sustained  by  the  plaintiffs,  or  that  counsel  had  dis- 
cussed such  subjects  during  the  trial,  was  not  to b e  taken  as  an 
intimation  by  the  court,  or  an  admission  by  the  defendant,  of  any 
liability  upon  the  part  of  the  defendant  to  the  plaintiffs. 
Plaintiffs  insist  that  the  instruction  is  prejudicial  and  is  so 
confusing,  misleading  and  argumental  as  to  constitute  reversible 
error.   The  instruction  is  of  a  cautionary  nature  and  instructions 
of  a  similiar  nature  have  been  held  not  to  constitute  error. 
Jenisek  v.  Riggs,  320  111.  App.  158;  Denton  v.  Midwest  Dairy 
Products  Corp.,  28U   111.  App.  279,  285. 

Plaintiffs  complain  of  Instructions  9,  10  and  11  given  on 
behalf  of  the  defendant.   Each  instruction  applied  to  one  of  the  • 
plaintiffs  and  told  the  jury  that  before  the  plaintiff,  to  whom 
the  instruction  was  applicable,  could  recover,  he  must  prove  by 
the  greater  weight  or  preponderance  of  the  evidence  in  the  case: 
(1)  that  the  defendant  was  guilty  of  negligence  as  charged  in  the 
complaint;  (2)  that  such  negligence  constituted  the  direct  and 
proximate  cause  of  the  collision;  and  (3)  that  said  plaintiff  was 
guilty  of  no  negligence  or  failure  to  exercise  due  care  for  his 
own  safety  which  proximately  caused,  or  proximately  contributed 
to,  the  collision,  and  further  told  the  jury  that  if  said  plain- 
tiff had  not  so  proved  each  and  all  of  these  propositions,  the 
defendant  was  not  liable  to  him  and  it  would  be  the  jury's  duty 
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to  find  the  defendant  not  guilty  as  to  the  count  in  the  complaint 
applicable  to  the  respective  plaintiff.   The  plaintiffs  contend 
that  the  Instructions  constitue  reversible  error  for  the  reason 
that  taken  with  defendant's  other  Instructions,  they  unnecessar- 
ily repeat  and  reiterate  matters  which  are  covered  in  other 
Instructions.  Since  each  of  the  Instructions  pertains  to  one  of 
the  plaintiffs,  each  of  whom  stated  their  respective  separate 
causes  of  action  in  separate  counts  in  the  complaint,  we  do  not 
believe  that  the  giving  of  these  Instructions  constituted  an 
unnecessary  repetition  which  gave  any  undue  prominence  to  any 
particular  matter.   The  expression,  "he  must  prove",  or  "she 
must  prove",  included  in  these  Instructions  and  complained  of  by 
plaintiffs,  has  been  approved.   Stivers  v.  Black  &  Co.,  315  111. 
App.  38;  Stollery  v.  Sprague,  301  111.  App.  209. 

Another  of  defendant's  Instructions  complained  of,  is 
Instruction  12,  which  told  the  jury  that  the  mere  fact  that  a 
collision  occurred  between  the  two  trucks  and  that  the  plaintiffs 
sustained  injuries  or  damages  as  the  result  of  that  collision, 
did  not,  in  themselves  and  without  more,  constitute  evidence  of 
negligence  upon  the  part  of  the  defendant,  or  of  due  care  upon 
the  part  of  the  plaintiffs.   Instructions  of  a  similiar  nature 
have  been  held  both  proper  and  improper,  depending  on  the  record 
in  the  particular  case.   Instructions  of  this  type  have  a  strong 
tendency  to  mislead  the  jury.   If  they  do  mislead  the  jury,  they 
should  be  condemned  and  held  erroneous.  We  have  considered  this 
Instruction  in  connection  with  the  other  Instructions  given  by 
the  court  and  in  connection  with  the  evidence  in  the  case,  and  do 
not  believe  in  this  case  that  it  tended  to  mislead  the  jury,  and 
find  that  the  Instruction  was  not  prejudicial  in  this  case. 
Stivers  v.  Black  &  Co.,  315  111.  App.  38;  Martini  v^  Donk  Bros. 
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Coal  &  Coke  Co.,  169  111.  App.  139;  Gibbons  v.  Chapin  &  Gore, 
et  al,  H7  111*  App.  575. 

Plaintiffs  contend  defendant's  Instruction  No.  19  is 
erroneous.  This  Instruction  pertains  to  the  measure  of  damages 
allowable  to  the  plaintiffs,  Raymond  Meng  and  Lavina  Meng,  for 
personal  injuries,  if  the  jury  found  the  issues  in  their  favor. 
In  view  of  the  verdict  and  judgment  for  defendant,  it  is  not 
necessary  for  this  court  to  pass  upon  the  question  of  whether  or 
not  said  instruction  was  erroneous,  for  the  reason  that  it  could 
not  prejudice  plaintiffs  since  the  jury  did  not  have  occasion  to 
consider  the  question  of  damages.   Gould  v.  Magnolia  Metal  Co. 
207  111.  172;  Kugel  v.  City  of  Sterling,  164  111.  App.  371;  King 
v.  111.  Midland  Coal  Co.,  158  111.  App.  351. 

We  find  that  the  verdict  was  not  contrary  to  the  manifest 
weight  of  the  evidence.  We  have  examined  all  of  the  instructions 
given  on  behalf  of  the  defendant,  and  find  no  prejudicial  or 
reversible  error  in  them.  We  find  no  reversible  error  in  the 
record. 

The  Judgment  of  the  Circuit  Court  of  St.  Clair  County  is 
hereby  affirmed. 
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Appeal  from  the 
Circuit    Court  of 
Madison  County 


Stone,  J. 

This  is  an  action  brought  by  Charles  H.  Theis,  Plaintiff- 
Appellant,  (hereinafter  designated  as  Plaintiff)  against  Ernest 
Itterman,  Defendant -Appellee  (hereinafter  designated  as  defend- 
ant) to  recover  a  real  estate  broker's  commission  of  five  per 
cent,  baaed  upon  the  alleged  sale  by  plaintiff  of  certain  real 
estate  belonging  to  defendant. 

Defendant  and  his  brother-in-  .aw,  Edward  Berendt,  with 
their  wives,  were  the  joint  owners  of  a  two  family  apartment, 
situated  in  Granite  City,  Illinois,  The  undivided  one-half 
interest  owned  by  defendant,  was  sold  by  him  to  the  brother-in» 
law,  the  said  Edward  Berendt,  on  August  11,  1944.  Plaintiff,  a 
real  estate  broker,  claims  that  on  or  about  July  1,  1944,  defend* 
ant  entered  into  an  oral  agreement  by  which  defendant  agreed  to 
give  plaintiff,  the  agency  for  the  sale  of  the  undivided  one~ 
half  interest  in  this  property.  H»  further  claims  that  he  was 
the  inducing  cause  of  the  sale  of  the  property,  and  that  defend- 

Vant  owes  him  a  commission  of  $325.00.  The  action  is  maintained 
on  the  theory  of  an  implied  contract,  between  the  parties. 
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On  a  trial  of  the  case  before  a  jury,  verdict  was  rendered 
in  favor  of  defendant.  Motion  for  new  trial  was  overruled  by  the 
trial  court,  and  plaintiff  prosecutes  his  appeal  to  this  court. 

It  is  argued  on  behalf  of  plaintiff  that  the  verdict  and 
judgment  are  against  the  manifest  weight  of  the  evidence,  and 
that  the  verdict  of  the  jury  should  have  been  set  aside  and  a  new 
trial  awarded,  because  the  verdict  of  the  jury  was  palpably 
against  the  weight  of  the  evidence. 

The  plaintiff  testified  that  he  was  in  the  real  estate 
business,  and  had  an  office  with  one  Alexander  Jnouland;  that  the 
said  Rouland  was  also  a  real  estate  broker,  and  was  endeavoring 
to  sell  the  home  of  Joseph  G.  Boggs,  in  Granite  City,  and  that 
Rouland  has  asked  him  to  help  him  make  a  sale  of  that  property; 
that  he  first  talked  to  defendant  about  the  sale  of  the  half 
interest  in  his  house  on  July  27,  1944,  at  the  home  of  defendant; 
that  plaintiff  asked  him  if  he  were  not  ready  to  dispose  of  his 
interest  in  the  house  where  he  was  living,  and  that  defendant 
replied  that  he  was  interested  but  could  not  get  his  brother-in- 
law  to  agree  to  buy  or  sell.  Plaintiff  testified  that  he  later 
made  an  appointment  with  him  to  look  at  the  Boggs  house,  which 
was  done  on  July  27th,  when  plaintiff  and  Rouland  took  defendant 
and  his  wife  to  look  at  the  house. 

Plaintiff  further  testified  to  the  effect  that  the  same 
evening  he  talked  with  defendant  at  defendant's  home,  and  that 
defendant  then  said  that  he  would  give  Boggs  $,10,000.00  for  his 
home,  if  plaintiff  could  get  him  &7, 500.00  for  his  interest  in 
the  two  family  apartment,  and  that  the  understanding  was,  that 
plaintiff  was  to  see  Berendt,  the  brother-in-law,  and  joint 
owners,  and  talked  to  him  about  the  deal;  that  he  did  talk  to 
Berendt  about  the  matter  and  Berendt  told  him  that  |7,5O0.O0  was 
too  much  for  the  property,  and  that  it  was  worth  about  $6,500.00, 
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that  plaintiff  asked  Berendt,  if  that  would  be  an  offer  and  was 
told  that  they  wanted  to  ascertain  for  certain  that  the  property, 
or  defendant's  share  could  be  sold  without  the  consent  of 
Berendt,  that  plaintiff  was  to  see  Berendt  later,  and  that  when 
he  went  back  at  the  end  of  two  weeks,  he  found  that  the  deal  had 
been  closed,  and  Berendt  had  bought  the  half  interest  of  defend- 
ant for  f6500.QO;  that  when  he  approached  defendant  about  his 
commission  of  five  per  cent  of  that  amount,  defendant  claimed 
that  he  did  not  owe  him  any  thing,  so  suit  was  instituted. 

Defendant  Itterman  testified,  and  is  corroborated  to  some 
extent  by  his  wife,  that  all  unsolicited  by  him  plaintiff  came 
to  his  home  and  told  him  that  he  understood  that  defendant  wanted 
to  buy  another  house  or  wanted  to  trade,  and  offered  to  show  him 
the  property  to  buy;  that  later  Rouland  and  plaintiff  took 
defendant  and  his  wife  to  see  the  Boggs  property.  Mrs.  Itterman 
testified  that  upon  arriving  at  the  Boggs  place,  she  told  them 
that  she  had  already  seen  this  property,  which  conversation  was 
denied  by  plaintiff  and  by  Rouland.   Defendant  further  testified, 
that  after  they  returned  to  his  home  there  was  no  more  talk 
about  the  property,  and  that  plaintiff  did  not  come  back  and 
that  defendant  did  not  see  him  again  until  he  met  plaintiff  on 
the  street  and  he  asked  defendant  for  his  commission.   The 
record  shows  that  defendant  subsequently  purchased  the  Boggs 
property* 

To  be  entitled  to  a  commission  under  the  ordinary  broker- 
age contract  the  broker  must  be  the  efficient  or  procuring 
cause  of  the  sale.  Roefner  vs.  Frey  209  111.  App .  207;  Woolf 
vs.  Hamberger  201  111.  App.  303;  O'Brien  vs.  Newhouse,  196  111. 
App.  39 »  A  broker's  contract  is  governed  by  the  law  applicable 
to  ordinary  contracts.  There  must  be  a  meeting  of  the  minds  of 
the  parties  through  offer  and  acceptance  and  the  contract  must 


3. 


be  definite  and  certain  in  its  terms.  Halladay  vs.  Underwood, 
90  111.  App.  130. 

The  question  whether  plaintiff  established  a  contract  of 
employment  by  defendant  was  a  question  of  fact  for  the  jury  t© 
determined.  Purgett  vs.  Weinrank,  219  111.  App«  28;  Tupy  vs. 
Cech,  199  111.  App.  496.  And  the  question  as  to  whether  or  not 
plaintiff,  as  a  real  estate  broker,  was  the  procuring  cause  in 
bringing  about  a  transfer  of  the  property  was  a  question  of  fact 
for  the  jury.  Grapperhaus  vs.  Taylor,  195  111.  App.  165; 
0*Brien  vs.  Newhouse,  supra;  Ogren  vs.  Sundell,  220  111.  App. 
58^. 

The  jury  decided  these  questions,  which  were  the  crux  of 
the  law  suit,  in  favor  of  defendant.  Where  the  evidence  is 
conflicting,  as  in  the  instant  case,  it  is  for  the  jury  to  weigh 
the  same  and  determine  where  the  preponderance  is,  and  their 
findings  will  not  be  disturbed  unless  it  is  manifestly  against 
the  weight  of  the  evidence.  Voellinger  vs.  Kohl,  261  111.  App. 
271;  Howitt  vs.  Estelle,  92  111.  218.  We  are  not  inclined  to  so 
hold.  It  might  well  be  that  in  determining  the  issues  involved 
in  this  case,  the  jury  took  into  consideration  the  relationship 
between  the  seller  and  the  purchaser,  the  fact  that  they  were 
living  in  the  same  house,  and  that  each  held  an  undivided  one- 
half  interest  in  the  property  in  controversy,  in  determining 
whether  plaintiff  was  the  procuring  cause  of  the  sale.  Also  it 
is  a  legitimate  inference  which  they  might  justly  draw  from  the 
evidence  that  the  primary  consideration  herein  involved  between 
the  parties j  was  the  sale  of  the  Boggs  property  and  not  the  sale 
of  the  t-po   family  apartment.   We  are  of  the  opinion  that  the 
trial  court  did  not  err  in  refusing  to  set  aside  the  verdict  and 
to  award  a  new  trial. 

Complaint  is  made  that  the  court  erred  in  the  exclusion 


of  alleged  competent  evidence  offered  by  plaintiff,  Edward 
Berendt,  when  called  as  a  witness  by  plaintiff,  was  asked  whether 
he  told  plaintiff,  that  he  first  wanted  to  find  out  whether 
Itterman,  his  brother-in-law,  had  the  right  to  sell  without  his 
permission.  Regardless  of  any  question  of  competency  or 
materiality,  we  are  constrained  to  hold  that  the  exclusion  of 
this  testimony  did  not  constitute  reversible  error. 

Complaint  is  made  that  the  trial  court  erred  in  refusing  to 
give  a  certain  instruction,  which  is  not  numbered  either  in  the 
record  or  abstract.   The  instruction  is  long,  and  we  do  not  quote 
it  verbatim  in  this  opinion.   Suffice  it  to  say,  that  the 
instruction  contained  such  phrases  as  "if  you  believe** ****that 
def endant*>K;,;****was  anxious  to  sell"  -  "That  said  Berendt  was 
interested  in  the  purchase";   "If  you  believe****that  Berendt, 
after  satisfying  himself."   The  use  of  such  words  as  "anxious", 
"Interested"  and  "satisfying",  descriptive  of  a  state  of  mind, 
and  capable  of  many  nicities  of  shading  in  their  meaning,  could 
only  be  confusing  and  misleading.   An  instruction  calculated  to 
be  misleading  is  properly  refused.   Albrecht  &  Co.  vs.  Massing, 
et  al.  199  111.  App.  182. 

Finding  no  reversible  error,  the  judgment  of  the  Circuit 
Court  of  Madison  County  will  be  affirmed. 

AFFIRMED 
PRESIDING  JUSTICE  CULBERTSON  AND  JUSTICE  BARTLEY  CONCUR 
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Appeal  from  the 
Circuit    Court   of 
White   County 


STONE,  J. 

This  action  was  commenced  as  a  suit  for  foreclosure  of  an 
oil  and  gas  lien  by  Eugene  C.  Felt,  et  al,  doing  business  as 
Universal  Butane  Company,  against  Clint  Crosby,  Frances  E.  Ross, 
Harry  G.  Ames,  Jarecki  Manufacturing  Company,  and  others. 
Jarecki  Manufacturing  Company,  Appellant  (hereinafter  designated 
as  Plaintiff  in  Counterclaim,)  filed  an  answer  and  counterclaim 
against  Clint  Crosby,  Harry  G.  Ames,  Frances  E.  Ross,  et  al, 
Appellees  (hereinafter  designated  as  Defendants  in  Counterclaim) 
in  which  it  claims  to  have  been  a  judgment  creditor  of  Clint 
Crosby  as  of  September  15,  1943,  at  which  time  it  is  alleged  said 
Crosby  owned  the  oil  and  gas  leasehold  estate  on  certain  lands  in 
White  County,  Illinois.   The  issues  for  the  consideration  of  the 
trial  court  were  those  drawn  between  Jarecki  Manufacturing 
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Company  as  Count ere la imant  arid  Frances  E.  Ross,  Harry  G.  Ames, 
assignees  of  Frances  E.  Ross  and  Assignees  of  Harry  G.  Ames, 
Defendants  to  Counterclaim. 

On  May  8,  1943,  Clint  Crosby,  being  then  the  holder  of  a 
certain  farm-out  contract  involving  the  lease  in  question  and 
executed  by  Tidewater  Associated  Oil  Company,  entered  into  a 
written  contract  with  C.  R.  Ross,  who  it  is  claimed  was  acting  as 
agent  for  his  wife,  defendant  in  Counterclaim,  Frances  E.  Ross, 
whereby  Ross  agreed  to  purchase,  for  the  consideration  therein 
expressed,  seven-eighths  of  the  interest  to  be  acquired  by  Crosby 
from  Tidewater.   On  the  same  day  Ross  contracted  with  Ames  to 
sell  a  portion  of  the  interest  purchased  by  Ross  from  Crosby. 
Also  on  the  same  day  Crosby  and  Ross  entered  into  an  escrow  agree- 
ment with  the  City  National  Bank  of  Centralia,  depositing 
$6250.00  of  the  consideration  to  be  paid  to  Crosby  for  seven- 
eighths  of  the  working  interest. 

The  total  consideration  to  be  paid  Crosby  was  §>3«25  per 
foot  for  the  depth  that  Crosby,  who  was  a  rotary  drilling  con- 
tractor, should  drill  the  first  well,  plus  certain  coring  and 
day  work,  plus  $2500.00.  A  part  of  this  was  paid  through  the 
moneys  deposited  in  escrow  in  the  bank,  and  partly  by  checks 
signed  by  C.  R.  Ross,  but  which  checks  were  drawn  on  and  charged 
against  the  account  of  Frances  E.   .uoss,  on  which  C.  R.  Ross  was 
authorized  to  draw  checks. 

It  is  alleged  that  on  or  about  June  lb,  1943 >  Frances  E. 
Ross,  by  and  through  her  agent,  C.  R.  Ross  and  his  employees 
went  into  possession  of  this  property,  took  charge  of  the  well, 
and  proceeded  to  clean  out,  drill  in  and  complete  and  equip  the 
same.   Crosby  used  a  rotary  rig,  as  a  drilling  contractor,  to 
drill  the  number  2  well,  and  when  it  was  drilled  to  the  sand, 
Frances  E.  Ross  took  charge  of  it,  and  Crosby  apparently  left. 
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The  first  oil  was  run  from  the  lease  on  September  11th, 
1943,  and  the  run  ticket  was  in  the  name  of  C.  R.  Ross.   On 
September  15,  1943,  the  Jarecki  Manufacturing  Company  secured  its 
judgment  against  Clint  Crosby  in  the  sum  of  $6025.57  in  the 
Circuit  Court  of  White  County;  execution  was  issued  on  that  date 
and  returned  by  the  Sheriff  "not  satisfied"  Crosby  got  an 
assignment  from  the  Tidewater  Company  on  August  10,  1943,  and 
this  was  recorded  as  of  November  26,  1943,  and  immediately  after 
on  the  same  day  the  assignment  from  Crosby  to  Ross  and  others, 
of  the  seven-eighths  interest,  was  recorded. 

The  decree  found  that  Clint  Crosby  was  the  owner  of  the 
farm-out  agreement  and  had  equitable  title  to  the  oil  and  gas 
lease  on  June  14,  1943;  that  Frances  E.  Ross  was  in  possession 
of  the  property  in  controversy  at  the  time  of  the  entry  of  the 
Jarecki  judgment,  which  judgment  was  subject  to  the  rights  of 
Harry  G-.  Ames  and  Frances  E.  Ross,  and  the  counterclaim  was  dis- 
missed as  to  all  defendants  except  Clint  Crosby  and  Marie  Crosby, 

It  is  urged  as  error  that  the  trial  court  erred  in  dis- 
missing the  counterclaim,  and  in  not  declaring  the  Jarecki 
judgment  to  be  a  valid  lien  against  all  of  the  interest  in  the 
said  lease.   It  is  argued  on  behalf  of  plaintiff  in  the  counter- 
claim that  the  acts  and  representations  of  Frances  E.  Ross,  Harry 
G.  Ames  and  his  assigns,  was  not  of  such  possessory  nature,  as  to 
put  plaintiff  in  counterclaim  on  notice,  and  that  the  evidence 
shows  that  the  Jarecki  judgment  and  the  lien  created  thereby  was 
prior  to  the  assignment  to  Frances  E.  Ross,  and  therefore  any 
interest  taken  in  said  leasehold  estate  by  virtue  of  the  assign- 
ment frcm  Clint  Crosby,  judgment  debtor  of  the  Jarecki  Manu- 
facturing Company,  to  Frances  E.  Ross,  was  taken  subject  to  the 
lien  of  the  judgment. 
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With  reference  to  the  former  proposition,  much  stress  is 
laid  upon  the  fact  that  one  Archie  Hoosier,  who  was  an  agricult- 
ural tenant,  living  about  three  hundred  feet  from  the  first  well 
drilled,  and  who  had  a  claim  for  damages  due  him,  testified  in  be- 
half of  plaintiff  in  counterclaim  that  he  thought  Crosby  owned 
1  the  lease,  until  several  months  after  the  first  oil  was  run.  All 
the  witness  Hoosier  was  seeking,  was  surface  damages,  which  would 
be  naturally  paid  by  the  drilling  contractor. 

For  defendant  in  the  counterclaim,  C.  R.  Ross  testified 
that  he  was  acting  as  agent  for  his  wife,  Frances  R.  Ross,  that 
the  No.  1  well  was  completed  in  June  or  July,  that  it  was  drilled 
to  the  sand  before  the  funds  were  withdrawn  from  escrow;  that 
after  that  he  took  over  operation,  set  pipe  on  it,  cemented  and 
drilled  it  in,  and  had  been  in  charge  of  it  ever,  since,  and  was 
present  on  the  premises  practically  all  of  the  time.   C.  0.  Ross, 
cousin  of  C  R.  Ross,  testified  that  he  was  a  cable  tool  driller, 
and  worked  on  the  premises,  on  the  number  1  well,  going  to  work 
on  it,  right  after  it  was  drilled  in  May  19<+3>  and  was  working 
for  C.  R.  Ross,  Harry  Ames  testified  that  he  was  out  at  the 
property  on  several  occasions  during  drilling  operations,  and 
that  C.  R.  Ross  moved  his  cable  rig  in;  began  cleaning  out  the 
well  and  put  it  in  production.  Possession  of  property  is 
e^uivalert  to  recording  of  deed  and  is  notice  of  all  rights  of 
party  in  possession.   Chicago  Title  and  Trust  Co.  vs.  Darley,  363 
111.  197;  Carnes  v.  Whitfield,  352  111.  384.;  German  American  Bank 
v.  Martin,  277  III.  629.   Pasquay  v.  Pasquay,  235  111.  48 
Farmer's  National  Bank  v.  Sperling,  113  111.  273;  Tillitson  v. 
Mitchell,  111  111.  518;  Hatch  v.  Bigelow  39  HI.  546;  Manly  v. 
Pettee,  38  111.  129;  Doll  v.  Walter,  305  111.  App.  188. 

In  order  to  be  notice  of  possession,  it  is  only  necessary 
that  the  acts  be  such  as  to  put  a  person  on  inquiry,  and  not  that 
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they  be  such  as  to  establish  title  by  adverse  possession.  What- 
ever is  sufficient  to  put  a  party  upon  inquiry  is  notice  of  all 
facts  which  pursuit  of  such  inquiry  would  lead  to.  Carnes  v. 
Whitfield,  supra;  German  American  Bank  vs.  Martin,  supra,  Hatch 
vs.  Bigelow,  supra. 

Counsel  for  plaintiff  in  counterclaim  admit,  in  their 
argument  that  one  of  the  questions  involved  is  whether  defendants 
in  counterclaim  went  into  sufficient  possession  of  said  premises 
•s  to  place  on  notice  a  judgment  creditor  of  Clint  Crosby,  and 
whether  that  possession  was  prior  to  September  15,  1943 »  the 
date  of  the  Jarecki  judgment.  On  these  controverted  questions 
of  fact  the  Chancellor  held  affirmatively.  His  decision  upon 
these  questions  of  fact  will  not  be  disturbed  unless  palpably 
against  the  weight  of  the  evidence.  Scroczynski  vs.  Schultz, 
381  111.  86,  Lewis  v.  McCreedy,  et  al,  378  111.  26^;  Cravens 
et  al  v.  Hubbel  et  al,  375  111.  51;  Van  Amburg,  et  al  v.  Reynolds 
372  111.  317;  In  re;  Herrin's  Estate,  3H  111.  App.  1. 

In  the  state  of  the  record  in  this  case,  we  are  not 
inclined  to  hold  that  these  findings  are  against  the  weight  of 
the  evidence. 

With  reference  to  the  latter  proposition,  it  would  seem 
that  in  equity  Crosby  never  was  the  owner  of  seven-eighths  of 
this  interest,  because  by  the  time  he  obtained  his  assignment,  he 
held  seven-eighths  of  the  interest  covered  thereby  in  trust  for 
Frances  E.  Ross  and  Harry  G.  Ames,  according  to  the  terms  of 
their  contracts,  and  the  only  interest  to  which  the  lien  of  the 
judgment  against  Crosby  could  attach  was  the  one-eighth  of  the 
working  interest  which  he  did  not  sell. 

We  find  no  reversible  error  in  the  record,  and  the  decree 
of  the  Circuit  Court  of  White  County  will  be  affirmed. 

AFFIRMED. 

Abstract  ^ 
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STONE,  I. 

This  is  an  action  at  lav;  instituted  in  the  Circuit  Court  of 
Gallatin  County  by  Henry  McDowell,  Doshia  Boyer,  Eura  Switzer, 
Nannie  Bradley,  Alice  Winters,  George  DuVall,  Mary  E.  Miles  and 
Mattie  Groves,  Plaintiffs-Appellants,  against  the  County  of 
Gallatin,  to  recover  a  balance  alleged  to  be  due  each  of  them, 
on  blind  pensions,  beginning  October  1,  1940  to  October  1,  1943^ 

It  appears  that  this  suit  is  based  upon  a  statute  of  the 
State  of  Illinois,  entitled,  "An  Act  for  the  Relief  of  the  Blind", 
approved  May  11,  1903,  which  statute  provided  for  a  reasonable 
subsistence  compatible  with  health  and  well-being  to  be  paid  by 
counties,  to  blind  persons,  such  sums  not  to  exceed  Forty  dollars 
a  month.   This  statute  was  repealed  by  an  Act  approved  July  9th, 
1943,  by  which  Act  the  State  took:  the  responsibility  upon  itself 
of  administering  the  Act  and  of  paying  the  recipients  thereunder. 

A  motion  filed  by  Appellee,  to  dismiss  the  fourth  amended 
complaint,  was  sustained  by  the  trial  court  on  January  26,  1946, 
and  the  appeal  is  taken  on  the  sustaining  of  that  motion.  At  no 
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place  in  the  record  do  we  find  a  final  order  from  which  an  appeal 
would  lie  to  this  court.   The  appeal  seems  to  be  from  the 
minutes  of  the  trial  judge.   The  court's  minutes  are  no  part  of 
a  record  on  appeal  and  the  reviewing  court  should  dismiss  a  case 
where  the  record  fails  to  show  a  judgment  entered  of  record  in 
the  trial  court.  People  ex  rel,  Holbroolc  vs.  Petit,  266  111* 
628;  Fitzsimmons  et  al  vs.  Munch,  7U   111.  App.  279;  Lindblom 
et  al  vs.  Purity  Ice  and  Refrigerating  Co*  217  111.  App.  306; 
Metzger  et  al  vs.  Morley  83  111.  App.  113. 

We  find  no  assignment  of  errors  in  the  brief  filed  by 
Appellant.  After  stating  under  the  heads,  "Statement"  and  "Brief" 
certain  propositions  and  citing  certain  decisions,  Appellants 
continue  with  an  argument  of  several  propositions,  mostly  to  the 
effect  that,  under  the  statute  in  question,  the  pension  is  a 
vested  right.  At  no  place  in  the  brief,  is  there  any  statement 
to  the  effect  that  the  trial  court  erred  in  anything  done  or 
failed  to  be  done. 

The  rules  of  this  Court  provide  under  Rule  9,  "******The 
concluding  subdivision  of  the  statement  of  the  case  shall  be  a 
brief  statement  of  the  errors  or  cross  errors  relied  upon  for 
reversal  *****«.  For  the  formal  assignment  of  errors  attached 
to  the  record,  the  Civil  Practice  Act  substitutes  the  require- 
ment of  a  statement  in  the  brief  of  the  errors  relied  upon  for 
reversal  and  this  reasonable  requirement  is  jurisdictional  and 
and  appeal  will  be  dismissed  where  there  is  no  attempt  to  comply 
with  this  requirement.   111.  Rev.  Stats.,  1937,  Chap.  110,  Pax. 
259.36;  259.39;  Gyure  vs.  Sloan  Valve  Co.  367  111-  489. 

There  has  been  no  attempt  to  comply  with  the  statute  or 
the  rules  of  this  court.  A  substantial  compliance  with  these 
rules  is  essential  to  an  orderly  disposition  of  the  business  of 
the  court.   It  is  not  the  duty  of  the  court  to  search  the  record 
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for  the  matters  material  to  the  disposition  of  the  contested 
issues,  but  it  is  the  duty  of  the  attorney  to  point  out  wherein 
the  lower  court  has  erred  in  the  trial  of  the  cause.   The  appeal 
will  be  dismissed. 

Abstract  appeal  dismissed. 
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PAMBOUK  HACHADOURIAIJ,    LOUISIG  ) 

SAFERIAN,    BILL  SAFERIAN,  J 

MARIAM  TATORIAN  and   JOHN  ) 

TATORIAN ,  ) 


Plaintiffs-Appellees,      )  Appeal  from  the 

vs.  )     Circuit  Court  of 

) 

DICK  BOGOSIAN,  SUSIE  BOGOSIAN  )       St.  Clair  County 

and  DICK  BOGOSIAN,  Executor  of  ) 

the  Last  Will  and  Testament  of  ) 

Alma st  Bogosian,  Dec.  and  AUG  ) 

M.  EGGMANN,  Trustee,  ) 

Defendants-Appellants.  ) 

STONE,  J. 

Pambouk  Hachadourian,  Louisig  Saferian,  Bill  Saferian, 
Mariam  Tatorian  and  John  Tatorian,  Plaintiffs-Appellees,  who 
will  in  this  opinion  be  called  plaintiffs,  filed  their  suit  in 
equity  in  tne  Circuit  Court  of  St.  Clair  County,  against  Dick: 
Bogosian,  Susie  Bogosian,  and  Dick  Bogosian,  Executor  of  the 
Last  Will  and  Testament  of  Almast  Bogosian,  Deceased  and  Aug  M. 
Eggmann,  Trustee,  Defendants-Appellants,  who  will  in  this 
opinion  be  called  defendants,  and  also  against  other  defendants 
who  were  thereafter  dismissed  from  the  proceeding.   The  amended 
complaint  alleged  that  the  deed  by  which  defendant,  Dick  Bogosian 
claimed  title  to  the  premises  involved  in  the  proceeding  was 
procured  by  fraud  as  to  all  of  plaintiffs,  on  the  ground  that  no 
part  of  the  consideration  for  the  alleged  transfer  of  title  was 
paid  to  them,  or  received  by  them,  and  also  that  the  purported 
signatures  of  two  of  the  plaintiffs  appearing  on  the  deed  were 
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not  placed  thereon  by  them  nor  any  one  at  their  direction  and 
were  forgeries. 

The  issue  in  the  cause  was  made  by  the  amended  complaint 
and  defendants'  answer.   The  cause  was  referred  to  the  Master  in 
Chancery,  who  after  a  hearing,  filed  his  report  in  which  he 
found  that  no  part  of  the  consideration  had  been  paid  plaintiffs, 
and  that  the  signatures  by  mark  of  two  of  the  plaintiffs  appear- 
ing on  the  deed  were  not  the  genuine  signatures  by  marl:  3f  said 
two  plaintiffs  and  recommended  a  decree  in  accordance  with  his 
findings. 

Objections  to  his  report  were  overruled  and  ordered,  to 
stand  as  exceptions.   These  were  argued  before  the  Chancellor  and 
were  also  overruled.   The  decree  entered  by  the  court,  after 
making  findings  of  fact  conforming  to  those  of  the  Master  in 
Chancery,  ordered  defendants  to  pay  within  thirty  days  the  sum 
of  Twenty-eight  hundred  dollars  with  interest  from  November  5, 
1937,  at  five  per  cent,  thereon  to  plaintiffs,  and  that  upon 
failure  of  defendants  so  to  do,  that  the  deed  in  question  be 
cancelled  and  set  aside  as  a  cloud  on  the  title  of  plaintiffs  and 
the  fee  simple  title  to  the  premises  involved  be  confirmed  in 
plaintiffs,  Pambouk  Hachadourian,  Louisig  Saferian  end  Mariam 
Tatorian.  Appeal  was  taken  from  this  decree  direct  to  the 
Supreme  Court  of  Illinois,  and  subsequently  transferred  to  this 
court. 

It  appears  that  the  parties  in  this  cause  are  Armenians; 
that  none  of  the  plaintiffs  can  read  or  write  English,  excepting 
John  Tatorian,  who  appears  to  be  able  to  write  his  own  name. 
Pambouk  Hachadourian  had  been  married  in  Asia  to  one  Hampartz 
Kalajian,  by  whom  she  had  a  daughter  Almast,  who  later  married 
defendant  Dick  Bogosian.  After  the  death  of  Hampartz  Kalajian, 
Pambouk  married  Kasper  Hachadourian,  by  whom  she  had  two 
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daughters  Mariam  Tatorian  and  Louisig  Saferian. 

At  the  time  of  his  death,  Kasper  Hachadourian  owned  the 
premises  in  question.  He  died  intestate,  his  heirs  being  his 
widow,  Pambouk  and  his  daughters  Mariam  Tatorian  and  Louisig 
Saferian.  After  the  death  of  Almast,  wife  of  Dick  Bogosian,  the 
latter  approached  the  family  with  reference  to  a  purchase  of  the 
premises.   It  is  claimed  on  behalf  of  plaintiffs  that  defendant, 
Dick  Bogosian  represented  to  plaintiffs  that  in  order  to  have 
the  fee  simple  title  to  the  premises  vest  in  Pambouk  Hachadourian, 
it  would  be  necessary  to  have  the  heirs  of  Kasper  Hachadourian 
join  in  a  deed  of  said  property  to  a  third  party,  who  would  then 
execute  a  deed  to  Pambouk  Hachadourian;  that  because  of  such 
representations  plaintiffs  Pambouk  Hachadourian,  Louisig  Saferian 
and  Bill  Saferian  signed  a  warranty  deed  on  November  5,  1937  to 
Dick  Bogosian,  but  plaintiffs  Mariam  Tatorian  and  John  Tatorian 
did  not  sign  said  deed,  and  that  their  mark  or  signature  thereon 
were  forgeries  and  that  ao  consideration  was  given  for  said  deed. 
Defendant  claims  that  he  paid  the  purchase  price  of  &2300.00  in 
full  and  that  each  of  plaintiffs  signed  the  deed  by  mark,  in  the 
presence  of  witnesses. 

On  the  part  of  defendants,  it  is  urged  as  error  that  the 
decree  is  contrary  to  the  manifest  weight  of  the  evidence,  and 
the  plaintiffs  failed  to  prove  their  case  by  the  preponderance 
of  the  evidence.  Pambouk  Hachadourian  testified  that  she 
received  no  money,  and  that  the  real  estate  man  (Eggman)  grabbed 
her  hand  and  put  a  cross  on  the  deed.   Louisig  Saferian  testified 
•that  she  put  her  cross  on  the  deed  but  received  no  money,  nor  did 
any  one  else.  She  is  corroborated  by  her  husband  Bill  Saferian 
who  testified  in  addition  that  it  was  agreed  that  the  property 
was  worth  $2800.00  above  the  mortgage.   They  also  testified  that 
upon  John  Tatorian  being  asked  to  sign  the  paper,  he  left  with 
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it,  for  the  purpose  of  seeking  information  thereon.   Upon  coming 
back  he  stated  that  he  would  not  sign.   Both  John  Tatorian  and 
his  wife,  Mariam  Tatorian  testified  that  they  did  not  sign  by 
placing  a  mark  on  th«  deed,  and  received  no  money.   John  Tatorian 
also  testified  that  he  was  able  to  sign  his  own  name. 

Aram  H.  Bagdorian,  produced  as  a  witness  by  plaintiffs, 
testified  that  he  understood  English,  that  he  had  known  defendant, 
Dick  Bogosian,  and  had  been  employed  by  him  in  1937;  that  he 
wrote  his  name  as  witness  to  the  mark  of  John  Tatorian,  in 
response  to  the  request  of  Bogosian,  at  which  time  Tatorian  was 
not  present,  and  that  at  no  time  he  sow  Tatorian  make  his  mark, 
and  that  at  no  time  did  he  see  $700, OC  paid  to  either  John  or 
Mariam  Tatorian. 

Theodore  A.  Eggman  testified  that  he  was  in  the  real  estate 
business  in  East  St.  Louis,  and  on  November  6,  1937  in  company 
with  his  father,  now  deceased,  saw  all  of  the  plaintiffs  and 
defendant. -Dick  Bogosian;  that  he  witnessed  the  marks  of  all  of 
them;  that  he  saw  money  there,  but  did  not  recall  who  got  it. 

Dick  Bogosian,  in  his  own  behalf  testified  that  plaintiffs 
wanted  $2800.00  for  the  property  and  he  offered  $2100.00;  that 
John  Tatorian  left  the  meeting,  the  night  of  November  6,  1937, 
and  then  came  back,  refusing  to  sign,  and  that  the  next  day  in 
the  presence  of  Louisig  Saferian,  Pambouk  Hachadourian,  and  Aram 
Bagdorian,  he  paid  John  Tatorian  his  $700.00,  whereupon  Tatorian 
signed  the  deed  and  Bagdorian  witnessed  his  mark,  and  that  there- 
after the  group  went  back  to  Pambouk  and  she  was  paid,  as  was 
Louisig,  thereby  contradicting  his  own  witness,  Eggman,  who 
testified  that  they  all  signed  at  the  s ame  time,  and  had  no 
recollection  of  any  one  leaving  the  meeting. 

Counsel  for  defendants  repeatedly  call  the  Court's  attention 
to  the  fact  that  the  Master  in  Chancery  in  his  report  said  that  he 
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had  read  the  testimony  with  much  difficulty,  and  that  the 
Chancellor  made  the  observation  that  he  had  read  the  record  with 
much  difficulty,  that  it  is  a  legitimate  inference  therefore 
that  the  testimony  of  plaintiffs  was  so  confused  and  uncertain 
that  it  could  not  possibly  support  the  decree.  We  do  not  draw 
that  inference  either  from  the  remarks  of  the  Master,  the 
Chancellor,  or  the  record, 

The  weight  of  the  testimony  of  plaintiffs,  as  of  all  the 
testimony  in  the  case,  was  for  the  trial  court.  The  decree  of 
the  Chancellor  when  based  upon  approved  findings  of  fact  by  a 
Master,  will  not  be  disturbed  on  appeal,  unless  it  is  manifestly 
against  the  weight  of  the  evidence,  Stauffenbiel  vs.  Stauffen- 
biel,  388  111.  511;  Osgood  vs.  Zieze,  388  111.  226;  Stasch  vs. 
Romza  387  111.  67;  Kuflik  v.  Kwasny,  383  111.  354;  Fisher  v. 
Burgiel,  382  111.  42;  Mruk  vs.  Mruk  379  111.  394,  Pasedach  v, 
Auw,  364  111.  491,  Keuper  v.  Mette,  239  111.  586. 

The  Chancellor  saw  and  heard  the  witnesses  testify  and  had  t 
the  opportunity  to  observe  their  demeanor  and  conduct  upon  the 
witness  stand,  and  was  in  much  better  position  to  judge  whether 
their  testimony  was  worthy  of  belief  than  we  are  from  a  perusal 
of  the  record.  We  cannot  say  that  it  did  not  justify  him  in 
entering  this  decree.   The  decree  of  the  Circuit  Court  will  be 
affirmedc 

AFFIRMED. 
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The  decree  of  the  Circuit  Court  granted  a  divorce  to 
plaintiff,  awarded  to  her  the  custody  of  the  couple's  three  year 
old  boy,  directed  the  payment  to  her  of  $8000  In  a  lamp  sum,  $50 
a  month  for  alimony  and  $86  a  month  for  child  support,  allowed 
plaintiff's  attorney  fees  in  the  sum  of  $800,  and  taxed  costs 
a;;ainst  defendant.   Defendant  husband  appeals  from  all  of  such 
decree  except  the  provision  as  to  child  custody,   Plaintiff  wife 
apoeals  from  that  part  of  the  decree  directing  the  payment  to  her 
of  $8000 *  claiming  Its  Insufficiency  as  to  amount. 

The  complaint  charged  numerous  acts  of  extreme  and 
repeated  cruelty.   It  is  sufficient  to  state  that  the  finding  o^ 
the  trial  court  as  to  this  issue  does  not  appear  to  be  against 
the  manifest  weight  of  the  evidence.   As  is  always  true,  the 
findings  of  the  chancellor,  who  saw  the  wi tresses  and  heard  them 
testify,  will  not  be  disturbed  by  the  reviewing  court,  unless  such 
findings  are  clearly  opposed  to  the  manifest  weight  of  the  evidence 
or  unless  it  Is  apparent  that  error  has  been  committed. 
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As  to  the  allowance  to  the  wife  of  the  lump  sum  payment 
of  v'8000  and  a  monthly  payment  of  $75,  the  husband  objects  to  the 
award  as  being  unauthorized  by  the  law  and  the  pleadings,  and 
unsupported  by  the  proofs.   The  complaint,  as  amended,  alleges 
that  since  the  marriage,  plaintiffbas  substantially  contributed 
to  the  family  accumulation  of  money  and  other  property  through 
ber  work  in  the  fields  and  assisting  in  the  management  of  the 
farm  business,  by  reason  of  which,  she  asserts  she  has  an  actual 
interest  in  the  property  accumulated  since  such  marriage,  and 
asks  for  an  accounting.   In  addition  to  this,  there  apoears  the 
usual  nrayer  that  the  defendant  be  ordered  to  oay  a  reasonable 
sum  for  the  support  of  herself  and  child  and  for  such  other  and 
further  relief  as  shall  be  ttttta  and  proper.   Section  18,  Chapter 
40,  Illinois  Revised  statutes  1945,  provides  as  follows:   'When- 
ever a  divorce  is  granted,  if  It  shall  appear  to  the  court  that 
either  party  holds  the  title  to  property  equitably  belonging  to 
the  other,  the  court  may  compel  conveyance  thereof  to  be  made  to 
the  oarty  entitled  to  the  same,  upon  such  terms  as  it  shall  deem 
equitable."  Section  19  provides  In  part:  "When  a  divorce  shall 
be  decreed,  the  court  may  make  such  order  touching  the  alimony 
and  maintenance  of  the  wife  or  husband,  the  care,  custody  and 
support  of  the  children,  or  any  of  them,  as,  from  the  circumstances 
of  the  parties  and  the  nature  of  the  case,  shall  be  fit,  reasonable 
and  just j  *  «  #"  Under  these  two  sections,  the  court  clearly  has 
the  equitable  power  to  orovide  for  the  maintenance  of  the  wife  and 
child,  either  by  the  awarding  of  a  lump  sum  payment  or  by  monthly 
payments  or  by  both.   (Martin  vs.  '.fart  In  p  195  111.  App.  32 ) 

It  remains  to  be  seen  wiiether  or  not  the  proof  justifies 
the  judgment  of  the  trial  court.   Although,  an  Is  always  true, 
there  appears  to  be  some  conflict  as  to  the  value  of  the  assets 
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at  the  time  of  the  separation  of  the  oarties.   The  couple 
was  married  February  7,  1929,  at  which  time  the  defendant 
was  the  owner  of  an  80-acre  farm,  with  a  small  amount  of 
livestock  and  farm  machinery.   It  arrears  that  this  consti- 
tuted practically  all  of  his  assets.   During  the  subsequent 
sixteen  years,  this  home  farm  was  substantially  improved 
and  the  financial  condition  of  the  family  was  advanced 
considerably,  all  of  which,  from  the  testimony,  was  due  to 
the  joint  efforts  of  husband  and  wife.  Nineteen  witnesses, 
in  addition  to  the  narties  themselves,  testified  as  to  various 
types  of  work  performed  by  the  wife,  from  which  it  appears 
that  she  acted  not  only  in  the  capacity  of  a  farm  wife  but 
also  carried  on  the  work  which  would  ordinarily  be  done  by 
a  hired  man.   Without  household  helo  of  any  kind,  she  took 
care  of  the  housework,  worked  aide  by  side  with  her  husband 
In  shucking  corn,  helped  mend  fence,  assisted  in  the  loading 
of  livestock,  did  the  milking,  plowed  corn,  helned  with  the 
sheen  shearing,  assisted  in  the  vaccination  of  livestock,  did 
the  chores,  pitched  hay,  herded  sheeo,  planted  corn,  shocked 
oats,  mixed  concrete,  and  dug  post  holes.   In  addition  to  this, 
she  kept  all  of  the  farm  accounts  such  as  keeping  all  records 
of  the  sale  of  livestock  and  other  receipts  and  expenditures. 
By  reason  of  her  efforts,  far  beyond  those  of  an  ordinary 
housewife,  it  is  obvious  that  she  contributed  substantially 
to  the  accumulation  of  the  property  on  hand  at  the  time  of 
the  separation.   On  such  latter  date  it  does  apoear,  without 
dispute,  that  there  was  on  deposit  in  the  name  of  the  defendant 
the  sum  of  £9600;  that  there  was  on  hand  and  oroduced  in  open 
court,  three  fruit  jars  and  a  sack  containing  :/3498.60;  that 
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the  80-acre  farm  which  defendant  owned  at  the  time  of  the 
marriage  has  been  considerably  Improved  during  the  subsequent 
sixteen  years,  out  of  earnings  from  the  farming  operations; 
that  an  additional  100-aore  far™  has  been  bought  since  the 
marriage,  title  being  in  the  name  of  defendant?  that  since 
the  separation  of  the  parties,  defendant  sold  a  considerable 
amount  of  oroperty,  at  least  of  the  value  of  ^2000,  and  there- 
after had  on  hand  a  very  considerable  amount  of  livestock,  grain, 
and  chattel  property.  In  addition  to  this,  there  Is  credible 
testimony  that  defendant,  at  the  time  of  the  separation,  had 
in  his  possession  in  fruit  jars  or  sacks  an  additional  f4000 
which  was  not  accounted  for  in  the  proceedings  before  the  trial 
court.   " itnesses,  including  the  parties,  testified  as  to  certain 
values.  As   to  the  80-acre  farm  owned  by  the  defendant  at  the 
time  of  the  marriage,  the  defendant's  testimony  is  that  It  is 
worth  §4000,  whereas  other  witnesses  placed  a  value  as  high  as 
v'10,000.   Ag  to  Improvements,  the  testimony  varies  between 
$8000  and  £3000.   fca  to  the  100-acre  farm  acquired  since  the 
marriage,  the  defendant  has  placed  a  value  of  15900  on  this, 
whereas  other  witnesses  have  appraised  It  as  high  as  $7000  to 
•'8000.   The  testimony  indicates  that  the  livestock  and  other 
chattel  property  on  hand  at  the  time  of  the  separation  was 
worth  approximately  fSOOO.   In  our  opinion,  a  fair  analysis 
of  the  testimony  Indicates  that  at  the  time  of  the  separation, 
the  following  values  are  a~n>llcable:   bank  deposit-|9600; 
money  in  fruit  jars  and  sacks— f 7500;  livestock,  etc.-;'. 5000 j 
improvements  to  the  80-acre  farm  subsequent  to  the  marriage- 
$2000;  value  of  the  100-acre  farm  acquired  since  the  marriage- 


"6000?  making  a  total  of  $80,000*   in  addition  to  this,  the 
defendant  has  title  to  the  80-acre  farm  owned  by  him  at  the 
time  of  the  marriage,  on  which  he  places  a  value  of  $400Q« 
In  view  of  these  findings,  it  is  our  belief  that 
the  trial  court  did  not  abase  its  discretion  nor  act  erroneously 
In  awarding  to  the  plaintiff  a  Itep  sum  payment  of  ;'8000  and  a 
monthly  award  of  !75  for  herself  and  child.   The  trial  court 
did  not,  however,  in  the  decree  make  any  finding  as  to  whether 
or  not  this  was  in  full  of  all  of  the  wife's  Interest,  such  as 
the  inchoate  right  of  dower,  homestead,  and  any  other  rights  she 
may  have  acquired  by  reason  of  the  marital  relationship.   To  be 
effective  as  a  complete  settlement  of  the  oroperty  rights  o"  the 
parties  in  existing  assets,  it  is  deemed  equitable  that  in 
consideration  of  the  lump  sum  payment  as  well  as  the  monthly 
allowance,  the  plaintiff  ought  to  be  required  to  release  all 
claim  in  and  to  all  of  the  real  estate  now  standing  in  the  name 
of  the  defendant.,  *9*bert!>4>4>tr>-tfte^^ 

The  plaintiff  has  assigned  as  cross-error*1  the  insufficiency  of 
the  lump  sum  payment  of  =f8000.  tt§  believe  the  trial  court  acted 
equitably  in  awarding  this  sum. 

Objection  is  made  to  the  allowance  by  the  court  of 
the  sum  of  $800  to  be  taxed  as  costs  as  fees  for  the  attorney 
for  the  nlalntlff.   The  trial  court  was  familiar  with  the  extent 
and  necessity  of  the  numerous  pleadings  and  the  time  and  effort 
expended  by  counsel  for  plaintiff,  and  in  view  of  the  financial 
standing  of  the  parties,  we  cannot  say  that  this  allowance  was 
an  abuse  of  discretion  by  the  trial  court,  nor  can  It  be  said 
that  the  costs  should  not  have  been  taxed  against  the  defendant. 
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It  is  noted  that  the  decree  aakes  the  montnly  payments 
of  $7 5 #65  a  lien  on  the  real  estate  of  the  defendant.  Because 
of  the  lump  sum  award  to  the  plaintiff  we  feel  this  provision  as 
to  the  lien  places  an  undue  burden  and  hardship  on  the  defendant 
in  and  about  the  management  of  his  affairs.   In  addition  there  is 
no  evidence  to  indicate  possible  future  financial  instability  on 
his  part  or  that  lie  might  squander  and  waste  his  assets.   To  this 
extent  the  decree  should  be  modified. 

The  decree  is  affirmed  as  to  the  granting  of  the 
divorce,  the  awarding  to  the  plaintiff  of  the  child's  custody,  the 
allowance  of  attorney's  fees,  and  the  taxing  of  costs,  but  is 
reversed  as  to  the  provision  making  the  monthly  payments  a  lien  on 
the  real  estate  and  remanded  for  modification  as  to  this.   In  the 
event  the  plaintiff  files  In  the  Circuit  Court  a  release  of  all 
of  her  rights  arising  out  of  the  marital  relationship,  in  and  to 
the  real  estate  now  owned  by  the  defenaant,  within  thirty  days 
from  the  filing  In  the  Circuit  Court  of  the  mandate  of  this  court, 
then  such  decree  is  further  affirmed  as  to  the  provision  for  the 
payment  of  $8000.   In  the  event  such  release  is  not  so  filed,  then 
this  cause  is  remanded  to  the  Circuit  Court  for  the  further  purpose 
of  considering  the  division  of  property  and  the  awarding  of  alixaony 
and  support  money.  Costs  are  to  be  taxed  against  appellant. 


Affirmed  in  part  and 
conditionally  affirmed  In 
rart,  subject  to  directions, 
and  reversed  in  part  with 
directions. 
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CULBERTSON,  P.J. 

This  is  an  appeal  from  a  decree  of  the  City  Court  of  East 
St.  louis,  Illinois,  entered  on  January  28,  19^6,  in  a  proceeding 
wherein  Appellee,  LAZETTA  GODFREY,  was  the  petitioner,  and  ALBERT 
GODFREY,  Appellant,  was  the  party  against  whom  the  relief  was 
sought. 

This  case  was  previously  before  this  Court  in  an  opinion 
written  by  Mr.  Presiding  Justice  Bristow,  which  opinion  reversed 
and  remanded,  with  directions,  the  decree  of  the  City  Court  of 
East  St.  Louis  denying  Mrs.  Godfrey  an  increase  in  support  money, 
and  held  such  decree  to  be  against  the  manifest  weight  of  the 
evidence,  and  in  which  opinion  this  court  said,  among  other 
things,  (GODFREY  vs.  GODFREY,  326  111.  App.  250),  "We  are  con- 
vinced that  Mr.  Godfrey  receives  a  large  income  and  Mrs.  Godfrey 
is  entitled  to  a  much  larger  allowance  than  she  has  been  receiv- 
ing.  A  citation  of  authorities  is  deemed  superfluous  to  sustain 
this  finding,  but  simple  justice  demands  it.   The  decree  of  the 
City  Court  of  East  St.  Louis  in  this  case  is  reversed  and  this 
cause  is  remanded  to  that  Court,  with  directions  to  enter  a  decree 
allowing  Appellant's  petition." 
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The  prayer  of  the  petition  filed  by  Mrs.  Godfrey,  which  was 
denied  by  the  City  Court,  was  as  follows:  "Asks  that  this  matter 
may  be  set  down  for  hearing,  and  upon  a  hearing  said  decree  here- 
tofore entered  in  said  cause  ordering  and  decreeing  the  defendant 
to  pay  to  the  petitioner  herein  the  said  sum  of  $75.00  per  month 
may  be  modified  and  the  defendant  ordered  to  pay  to  the  petitioner 
the  sum  of  $200.00  per  month  for  her  support  and  maintenance." 

After  the  petition  for  rehearing  was  denied  a  certified 
copy  of  the  reverse  and  remanding  order  was  secured  from  the 
Clerk  of  this  Court  and  due  notice  given,  as  by  law  provided, 
that  Mrs.  Godfrey  would  appear  on  August  7»  1945  before  the  City 
Court  of  East  St.  Louis  and  file  in  the  office  of  the  Clerk  of 
said  City  Court  sdid  certified  copy  of  the  reverse  and  remanding 
order  in  said  cause.   This  action  was  taken  by  Mrs.  Godfrey,  and 
on  October  9,  1945  she  filed  her  petition  for  allowance  of 
attorney  fees,  and  on  the  same  day  the  defendant  filed  a  motion 
to  strike  the  petition  for  the  allowance  of  attorney  fees.   A 
hearing  was  had  before  the  Court  on  the  petition  for  allowance  of 
attorney  fees  and  after  testimony  had  been  taken,  an  order  was 
entered  on  January  28,  1946  allowing  Mrs.  Godfrey's  motion  for 
attorney  fees  and  fixing  same  in  the  amount  of  $1,000.00,  and  at 
the  same  time  the  Court  entered  its  amended  decree  for  separate 
maintenance,  in  accordance  with  the  opinion  and  mandate  of  this 
Court, and  in  accordance  with  the  petition  which  had  been  filed 
by  Mrs.  Godfrey  on  January  29,  1944.   It.  is  from  these  orders 
that  the  Appellant  now  perfects  this  appeal. 

The  portions  of  the  decree  of  January  28,  1946  against 
which  particular  complaint  was  made  are  (First),  that  portion  of 
the  decree  which  ordered  Appellant  to  pay  to  Appellee  the  sum  of 
$2125.00,  calculated  by  the  product  of  $125.00  per  month  for  the 
number  of  months  intervening  between  September  1,  1944,  the  first 
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calendar  mbnth  following  the  date  of  the  original  decree,  and 
the  date  of  the  entry  of  the  decree  appealed  from;   and  (Second) , 
that  portion  of  the  order  of  the  City  Court  which  ordered 
Appellant  to  pay  to  Appellee  for  the  use  of  her  attorney  the  sum 
of  $1,000.00  for  his  services  rendered  in  her  behalf  on  said 
former  appeal  and  the  months  subsequent,  which  consisted  of 
matters  leading  up  to  the  entry  of  the  decree  of  January  28, 
1946. 

It  appears  to  us  that  the  amended  decree  entered  in  this 
cause  by  the  City  Court  of  East  St.  Louis  on  January  28,  194b  iy 
in  accordance  with  the  opinion  of  this  Court,  rendered  on  March 
5,  1945,  and  said  Court  having  proceeded  in  strict  conformity 
to  the  mandate  as  issued,  the  first  contention  advanced  by  the 
Appellant  herein  must,  of  necessity,  not  prevail  (HUHLKE  v. 
MUHLKE,  285  111.  325,  330).  The  cause  having  been  remanded  to 
the  Trial  Court,  "With  directions  to  enter  a  decree  allowing 
■Appellant's  Petition"  the  lower  Court  had  no  discretion  in  the 
matter  and  was  required  to  enter  an  order  accordingly  ( TRUSTEES 
0E  SCHOOL  vs.  HOYT,  318  111.  60 ;  WOLKAU  vs.  WOLiCAU,  217  111. 
App.  471,  474). 

As  to  that  contention  which  is  advanced  against  the  allow- 
ance of  attorney  fees  on  the  ground  that  same  are  unreasonable 
for  the  services  performed,  an  examination  of  the  record  in  this 
matter  discloses  that  the  Court  had  before  him  for  consideration, 
with  other  testimony,  the  testimony  of  Mrs.  Godfrey  and  two 
practicing  attorney^, one  of  whom  testified  that  $1,000.00  was  a 
reasonable  fee,  and  the  other  that  &1500.00  was  a  reasonable  fee. 
There  was  no  evidence  presented  to  the  contrary.   The  amount  of 
an  allowance  for  attorney  fees  rests  largely  in  the  discretion 
of  the  chancellor  and  will  not  be  disturbed  unless  the 
chancellor  has  clearly  exceeded  his  discretion  (PORTER  vs. 
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PORTER,  162  111.  398;  GLYNN  vs.  GLYWW,  1>9  111.  App.  185,  189) 
We  are  not  disposed  to  hold  that  the  chancellor  in  any  wise 
exceeded  his  discretion  in  this  matter. 

The  contentions  advanced  by  the  Appellant  herein  cannot 
prevail  and  the  decree  of  the  City  Court  of  East  St.  Louis  is 
hereby,  accordingly,  affirmed. 


Affirmed. 
ABSTRACT 

JUSTICE  STOWS  AND  JUSTICE  BARTLEY  CONCUR. 
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In  the  Matter  of  the  estate  of 
H.  C.  BERTHOLD  WET STONE, 
Deceased. 


WALTER  C.  AV3RY,  Executor  of  the 
estate  of  H.  C.  BERTROLD  WETSTONE, 
deceased,  and  LOUIS  D.  MOORHEAD, 

Appellees, 


v. 


MARTHA  GEORGE,  IDA  W.  GLOEDE, 
EDWARD  PRESSLER,  MARY  GRAHS, 
DAVID  C.  PRESSLER  and  JOHN  G. 
PRESSLER, 

Appellants. 


3  29  IX  5^33 


APPEAL  FROM  CIRCUIT  COURT 
OF  COOK  COUNTY. 


THERE  HEARD  ON  APPEAL  FROM 
PROBATE  COURT  OF  COOK 
COUNTY. 


MR,  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


By  this  appeal  Martha  George,  Ida  W.  Gloede,  Edward 
Pressler,  Mary  Grahs,  David  C.  Pressler  and  John  G.  Pressler, 
seek  to  reverse  a  decree  of  the  Circuit  court  of  Cook  county 
finding  that  they  are  not  the  heirs  at  law  or  next  of  kin  of 
H»  C.  Berthold  Wet  stone,  deceased,  and  that  the  deceased  left 
him  surviving  no  known  heirs  at  law  or  next  of  kin. 

The  record  discloses  that  Wetstone  died  January  10,  1944, 
a  resident  of  Chicago,  Cook  county,  Illinois,  leaving  a  will 
dated  September  25,  1941.  The  will  named  Walter  C.  Avery  as 
executor  and  after  making  two  bequests  of  $1,000  each,  the 
residue  of  the  estate,  which  it  is  said  amounts  to  about 
$70,000  Or  #75,000  was  left  to  Louis  D*  Moorhead.  A  petition  to 
have  thsr  will  admitted  to  probate  was  filed  in  the  Probate  court 
of  Cook  county,  in  which  it  was  set  up  that  Wetstone  left  him 
surviving  unknown  heirs  or  heirs  at  law  whose  name  or  names  or 
addresses  were  unknown  and  could  not  be  found  upon  diligent  search. 
Thereupon  an  order  was  entered  by  the  Probate  court  appointing 
David  J.  A»  Hayes  as  refer&e  for  the  purpose  of  ascertaining  who,  if 
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any,  were  the  heirs  of  the  deceased  at  the  time  of  his  death.  After- 
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ward  the  referee  made  and  filed  his  report  which  found,  in 
substance,  that  the  deceased  left  no  heirs  or  heirs  at  law. 
An  order  was  entered  hy  the  Probate  court  approving  the 
referee's  report  finding  that  the  deceased  left  no  heirs* 
March  16,  1944,  the  will  was  admitted  to  probate  by  the  Probate 
court  of  Cook  county  and  letters  testamentary  were  issued 
to  Avery  who  qualified  and  entered  upon  the  discharge  of  his 
duty.  About  8  months  thereafter,  via*,  November  22,  1944, 
Martha  George  and  the  other  parties  who  are  appealing  here,  filed 
their  petition  in  the  Probate  court  of  Cook  county  claiming 
they  were  the  only  heirs  at  law  and  next  of  kin  of  the  deceased, 
being  the  second  maternal  cousins  and  praying  that  the  matter 
be  again  referred  to  Referee  Hayes,  a  hearing  had  and  that  the 
order  of  the  Probate  court  theretofore  entered,  finding  that  the 
deceased  left  no  heirs,  be  set  aside  and  vacated,  and  that  they 
be  found  to  be  the  only  heirs  at  law  of  the  deceased.  An  order 
was  entered  again  referring  the  matter  to  the  referee,  there  was 
a  hearing,  the  referee  took  the  evidence,  made  up  his  report  and 
found  that  Martha  George  and  the  other  parties  Earned  were  the 
second  maternal  cousins  of  the  deceased,  and  recommended  that  the 
order  theretofore  entered,  finding  that  the  deceased  left  no  heirs, 
be  vacated  and  set  aside.  Objections  were  filed  to  the  report, 
they  were  overruled;  the  Probate  court  approved  the  report  and 
entered  Judgment  accordingly  and  the  executor  and  Moorhead 
appealed  to  the  Circuit  court  of  Cook  rcounty,  where  there  aas  a 
hearing,  evidence  introduced  by  both  sides,  and  as  above  stated, 
the  court  found  and  decreed  that  V/etstone  died  leaving  no  known 
heirs  at  law.  This  appeal  followed* 

There  is  but  one  question  involved  in  this  appeal  and 
that  is  one  of  fact  -  whether  the  evidence  discloses  that  Mrs. 
George  and  the  others  appealing,  are  second  maternal  cousins 
of  the  deceased.  The  court  held  that  they  were  not. 

Hereafter  we  will  refer  to  the  parties  as  the  heirs,  and 
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the  estate* 

There  is  no  dispute  in  the  evidence  hut  that  the 
deceased  was  a  barber  and  had  operated  a  shop  in  the  Loop 
of  Chicago  for  many  years*  His  wife  died  in  1925  and  there 
were  no  children  bArn  of  the  marriage* 

The  following  witnesses  were  called  by  the  heirs: 

Richard  F*  Locke,  a  lawyer,  testified  that  he  was  a 
customer  of  the  deceased  and  on  one  occasion  deceased  talked 
about  making  a  will*   "I  asked  him  if  he  had  any  relatives, 
and  his  reply  was  'Only  some  cousins*'" 

E«  C.  Stokburger  testified  that  he  was  in  the  real  estate 
business  and  lived  in  Glen  Ellyn,  Illinois;  that  he  was  a 
customer  of  the  decedent  and  had  known  him  intimately  for  the 
\   past  10  years;  that  he  told  him  at  the  time  his  wife  passed 
away  that  his  only  living  relatives  were  cousins. 

Arthur  J.  Stearnes  testified  that  he  lived  in  Elmhurst 
and  was  a  real  estate  broker;  that  he  had  known  the  decedent 
from  1909  on;  that  he  and  the  decedent  were  married  to  sisters; 
that  'the  deceased  spent  about  5  nights  a  week  "in  my  homw 
between  1909  and  1912  and  we  talked  of  his  cousins  many  times. H 
That  he  met  one  of  the  cousins  at  the  funeral  of  decedent's 
wife;  that  at  that  time  "Mr*  Wet stone  came  up  with  a  lady  and 
introduced  me  to  her  as  Mrs*  George,  his  cousin."  The  witness, 
then  pointed  out  Mrs*  George  in  the  courtroom;  that  he  did  not 
recall  her  name   "at  a  former  hearing."  On  cross  examination 
he  testified  that  this  was  about  1925;  that  counsel  for  the  heirs 
brought  "Mrs*  George  and  Mrs*  Berg  out  to  Elmhurst  the  other 
evening* " 

Ruth  Gagnepain  testified  that  she  knew  the  deceased  -  was 
a  niece  of  his  wife  -  daughter  of  the  witness,  Stearnes,  who  had 
just  testified;  that  the  ffoneral  of  the  decedent's  wife  was v 
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about  21  years  ago,  when  the  witness  was  about  12  years  old. 
That  "As  the  service  ended  we  stood  up  and  my  uncle  came  toward 
us  to  my  left  side,  and  a  lady  came  toward  us  on  my  right  side 
and  she  said  hello  to  me,  and  before  I  had  spoken  to  her,  she 
stooped  down  and  kissed  me,  and  I  remember  I  was  wondering  who  she 
was  to  stoop  down  and  kiss  me,  and  my  uncle  [the  decedent]  came 
toward  me,  and  he  said,  'Hello,  Art.  How  are  you?'  to  my  father. 
And  he  said  'I  want  you  to  meet  my  cousin,1  pointing  to  this 
lady,  [Mrs*  George]  and  he  [the  decedent]  said,  'Ruth  I  want  you 
to  meet  my  cousin.'"  And  the  decedent  told  Ruth  that  Mrs.  George 
was  his  cousin;  that  although  she  had  not  seen  Mrs*  George  since 
the  funeral,  a  period  of  over  20  years,  she  recognized  her  in 
court.  On  cross  examination  she  testified  that  counsel  for  the 
heirs  came  out  to  their  house  a  few  nights  before  the  trial  in 
,  the  Circuit  court  and  she  then  recognized  Mrs.  George  who  was 
with  counsel*  That  she  had  not  seen  Mrs*  George  since  Mrs, 
Wet stone's  funeral  in  1925  but  she  and  her  father  often  talked 
about  the  incident;  that  she  remembered  the  woman  (Mrs.  George) 
remarking  "that  I  looked  like  my  aunt." 

Helen  M.  Berg  testified  that  she  was  a  school-teacher  in 
Chicago  and  a  daughter  of  Martha  George  (one  of  the  heirs.)  That 
when  she  was  given  the  prayer  book  by  the  decedent  at  the  place 
where  he  roomed  at  that  time,  which  was  the  latter  part  of  1939 
or  early  in  1940,  the  decedent  discussed  with  her  and  traced 
the  relationship.  She  went  back  for  a  generation  or  two  stating 
what  the  decedent  told  her  of  the  heirs  on  the  paternal  and 
maternal  side  and  mentioned  about  50  persons  that  he  named;  that 
there  was  no  written  record  of  what  he  said  at  that  time  but  she 
had  talked  it  over  a  number  of  other  times  with  her  relatives. 

We  think  it  would  serve  no  useful  purpose  to  analyze  the 
testimony  of  this  witness  further  because  it  is  most  complicated 
and  detailed. 

The  following  witnesses  were  called  by  the  estate: 
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J*  E.  Wilmotte,  an  undertaker  who  conducted  the  funeral 
of  the  decedent's  mother  in  1913  and  who  filled  out  the  death 
certificate  at  that  time,  testified  further  that  Wet stone  said 
he  did  not  remember  his  mother's  maiden  name* 

Willard  A.  Pease,  a  lawyer  of  25  years  standing,  testi- 
fied that  he  had  known  the  decedent  for  a  out  30  years  before 
hie  death;  talked  to  him  quite  frequently;  that  decedent  often 
told  him  he  did  not  have  anyone  to  whom  he  could  les.v?  his 
money;  that  he  had  no  folks;  that  when  decedent  was  in  the 
hospital  shortly  before  he  died  there  were  some  flowers  with  a 
card  on  them;  that  he  asked  who  had  sent  them  and  decedent 
replied  that  they  were  just  some  folks  who  had  caused  him  a  lot 
of  trouble.  On  the  card  was  written:   "from  Mrs.  George  and  Helen 
Berg*" 

John  W.  Barrett,  a  Catholic  priest  and  Archdiocesan  and 
director  of  Catholic  hospitals,  testified  that  he  had  known 
decedent  for  about  9  or  10  years  before  his  death;  had  seen  him 
about  once  a  month;  that  in  1942,  when  he  drove  decedent  home 
from  Dr»  Moorhead's  house,  decedent  told  him  he  had  no  relatives 
except  Dr.  Moorheadjthat  iet»dent  said  that  lr»  Moorhead's 
mother's  maiden  name  was  Schnell  and  his  mother's  name  was 
Schnell* 

Ella  Dorman  Hatch  testified  that  in  July,  1940, decedent 
told  her  he  was  alone  in  the  world;  that  he  had  nobody  except 
Dr#  Moorhead. 

Thomas  J.  Dwyer  testified  that  he  had  known  decedent 
for  about  8  years  before  his  death;  that  he  met  decddent 
at  Dr.  Moorheard's  tame  in  Oak  Park  and  that  in  1942  decddent 
told  him  he  had  no  one  in  this  world. 

Joseph  N.  Shure  testified  that  he  lived  in  Oak  Park  and  had 
known  Dr.  Moorhead  since  1907;  that  he  knew  decedent  and  saw 
him  often  after  1935;  that  in  February  1943,  decedent  told  him 
tfa&fe  he  had  no  living  relatives. 
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Geraldine  Pavllnek  testified  that  she  had  known  the 
decedent  since  1934j  that  in  December  1941,  decedent  told 
her  and  her  husband  that  he  "was  all  alone."  That  all  he  had 
was  Dr.  Moorhead* 

Prances  S*  Cummings,  an  Arbitrator  on  the  State  Industrial 
Commission,  testified  she  had  known  decedent  since  1913;  had 
a  conversation  with  him  in  August,  1942;  that  he  told  her 
at  that  time  that  the  only  relative  he  knew  about  was  a 
grandfather  who  was  born  in  Germany  and  that  he  never  knew 
who  his  grandmother  was* 

Margaret  White  testified  that  she  lived  at  3037  Warren 
boulevard,  Chicago;  that  decedent  had  roomed  with  her  at  that 
address  for  about  6  years;  that  in  September  1941,  Mrs*  Berg  and 
her  mother,  Mrs*  George  called  on  decedent  in  her  home;  that  they 
came  up  to  get  some  things  he  had  promised  them,  the  prayer  book 
and  towel  and  a  table  cloth;  that  decedent  offered  the  witness 
the  prayer  book  and  she  said  she  did  not  want  it  because  she  could 
not  read  German;  that  Mrs*  Berg  and  her  mother,  Mrs*  George,  called 
at  the  house  and  asked  for  Mr,  Wet stone  and  she  let  them  in*  On 
cross  examination  she  said  that  they  did  not  sneak  in  at  the 
house  but  that  she  let  them  in;  that  she  was  not  friendly  with 
Mrs*  Berg  or  her  mother;  that  they  bothered  her  and  pestered 
her  to  death  "they  made  plenty  of  visits  to  my  home."  That  the 
decedent  gave  the  prayer  book  to  Mrs.  George  and  Mrs*  Berg  at  that 
time* 

Photostatic  copies  of  part  of  the  prayer  book  are  in  the 
record,  also  a  certificate  by  the  pastor  of  St.  Paul's  Evangelical 
Lutheran  Church,  certifying  that  Thomas  H.  George  and  Martha 
Pressler  were  married  August  22,  1894  and  that  the  decedent 
was  one  of  the  witnesses;  also  a  certificate  by  an  official  of 
the  Wicker  Park  Lutheran  Church  certifying  that  Bertram  Fair 
Pressler  was  baptized  August  22,  1893,  by  the  pastor;  that  his 
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7. 

parents  were  David  Christopher  Pressler  and  Maria  Fredericka 
Hunstook  Pressler,  and  the  decedent  was  named  as  one  of  the 
sponsors* 

Other  exhibits  are  also  found  in  the  record,  all  tending 
to  show  that  d.ecedent  was  a  relative  of  the  heirs. 

The  trial  judge  delivered  an  oral  opinion  analyzing  the 
evidence  and  said  that  he  was  unable  to  believe  the  story  of 
Mrs*  Berg  who  detailed  the  conversation  she  had  with  the 
deceased  as  to  the  fact  that  Mrs*  Berg's  mother,  Mrs*  George, 
and  the  other  persons,  were  maternal  second  cousins  of  the 
deceased*  He  also  discussed  the  testimony  of  Ruth  Gagnepain 
who  testified  as  to  what  took  place  when  she  was  12  years  of  age 
because  at  the  time  she  testified  it  was  some  20  years  after 
the  occurrence,  and  said  her  story  was  incredible*  The  court 
further  said:   "In  all  these  years,  although  he  lived  to  be  close 
to  eighty  years  of  age  and  the  family,  if  it  is  indeed  related  to 
him,  is  large,  there  can  be  found  not  a  single  letter,  not  a  single 
■  communication  between  anybody  other  than  this  single  conversation 
i  between  the  deceased  and  the  sole  witness  on  the  table  of  heir~ 
ship^  not  a  single  person  is  presented,  other  than  the  one  woman, 
wh©  was  tvfelve  years  of  age  at  the  time  of  the  occurrence."  The 
court  then  found  that  the  decedent  left  no  heirs  and  entered 
a  decree  to  the  same  effect* 

Under  the  law,  where  the  trial  Judge  saw  and  heard  the 
witnesses,  he  has  many  advantages  which  we  do  not  possess  in 
judging  the  weight  that  should  b?  given  to  the  evidence  since  we 
have  but  the  printed  page  before  us.  And  under  the  law,  the 
conclusions  of  the  trial  judge  should  not  be  disturbed  unless  it 
clearly  appears  from  the  record  that  his  conclusions  are  wrong. 
Kuehne  v.  Malach.££6  111,  120;  Kinnah  v*  Kinnah,  184  111.  284; 
Floyd  v.  Egtate  of  Smith.  320  111,  App.  171.   So  that  the 
question  before  us  is  whether  the  finding  of  the  trial  judge  is 
against  the  manifest  weight  of  the  evidence. 
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If  the  only  evidence  in  the  record  as  to  the  heirship 
was  the  testimony  of  Mrs*  Berg  as  to  what  the  deceased  told 
her  in  1939  or  1940  and  Ruth  Gagnepain,  there  would  be  no  doubt 
but  that  the  decree  would  have  to  be  affirmed.   But  an  examina- 
tion of  the  evidence  discloses  the  fact  that  Mrs.  Berg  testified 
not  only  that  she  had  the  conversation  with  the  deceased  at 
his  home  in  the  latter  part  of  1939  or  the  early  part  of  1940, 
but  she  further  testified  that  she  had,  at  other  times,  gone 
over  the  same  question  with  him.  Moreover  Locke  and  Stockburger 
each  testified  that  deceased  told  each  of  them  that  he  had  no 
relatives  but  some  cousins.  Stearnes  testified  that  at  the 
ftneral  of  the  wife  of  deceased,  he  introduced  Stearnes  to 
deceased's  cousin,  Mrs.  George.  The  testimony  of  each  of 
these  witnesses  we  have  above  referred  to.  Moreover,  the 
written  documents  in  evidence  tend  strongly  to  show,  in  view 
of  all  the  evidence  in  the  record,  that  the  heirs  were  related 
to  the  deceased.  The  certificate  of  marriage  between  Mrs.  George 
and  her  husband,  who  were  the  parents  of  Mrs.  Berg,  was  witnessed 
by  the  deceased.  The  church  certificate  recording  the  baptism 
of  Bertram  Fair  Pressler,  brother  of  Mrs.  George  (one  of  the 
heirs)  showed ''the  deceased  as  one  of  the  sponsors;  the  prayer 
book,  which  the  evidence  shows  deceased  gave  to  Mrs.  George  when 
she  and  Mrs.  Berg  called  on  him  in  1939  or  1940  shows  the 
signature  of  the  decedent  as  well  as  those  of  his  grandfather, 
etc.  And  when  decedent  was  ill,  flowers  were  sent  to  him  by 
Mrs.  George  and  Mrs.  Berg.  There  is  other  evidence  in  the  record 
and  we  think  the  finding  in  the  decree,  that  the  deceased  left 
no  heirs  surviving,  is  against  the  manifest  weight  of  the  evi- 
dence. 

Before  making  the  order  of  reversal  we  regret  that  we 
must  say  something  more.  The  briefs  and  argument  filed  by 
counsel  for  the  heirs  contain  scandalous,  scurrilous  and 
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vituperative  matter  reflecting  on  many  of  the  witnesses  who 
testified  for  the  estate,  all  of  which  is  wholly  unwarranted* 
The  same  is  also  true  of  the  criticism  of  the  trial  judge. 
In  this  connection  it  is  said  that  the  oral  opinion  of  the 
trial  judge,  after  it  was  written  up  and  approved  by  counsel 
for  both  parties,  and  swoffn  to  be  correct  by  the  court  reporter, 
was  changed  by  the  Judge  in  many  particulars-  We  have  examined 
the  opinion  in  the  record  and  some  corrections  of  language  and 
minor  matters  are  made  in  writing  by  the  judge.  We  see  no 
material  change  in  the  opinion  by  the  corrections*  In  Royal 
Arcanum  v-  Green,  237  U*  3.  531,  the  Supreme  Qourt  of  the  United 
States  said:   "The  printed  argument  for  the  defendant  in  error 
is  so  full  of  vituperative,  unwarranted  and  impertinent  express- 
ions as  to  opposing  counsel  that  we  feel  we  cannot,  having  due 
regard  to  the  respect  we  entertain  for  the  profession,  permit 
the  brief  to  pass  unrebuked  or  to  remain  upon  our  files  and  thus 
preserve  the  eviflence  of  the  forgetfulness  by  one  of  the  members 
of  this  bar  of  his  otovlous  duty»  Indeed,  we  should  have  no- 
ticed the  matter  at  once  when  it  came  to  our  attention  after  the 
argument  of  the  case  had  we  not  feared  that  by  doing  so  delay 
in  the  examination  of  the  case  and  possible  detriment  to  the 
parties  would  result-  Following  the  preeedent  established  in 
Green  v.  Elbert,  137  U»  S-  615,  which  we  hope  we  may  not  again 
have  occasion  to  apply,  the  brief  of  the  defendant  in  error  is 
ordered  to  be  stricken  from  the  files." 

In  Green  v.  Elbert.  137  U-  S-  615,  referred  to  in  the 
Royal  Arcanum  case,  the  court  said  (624):   HWe  regret  that  we 
find  ourselves  compelled  to  add  something  further.  The  printed 
argument  of  plaintiff  in  error  contains  many  allegations  wholly 
aside  from  the  charges  made  in  his  oomplaint,  and  bearing 
reproachfully  upon  the  moral  character  of  individuals,  which  are 
clearly  impertinent  and  scandalous,  and  unfit  to  be  submitted  to 
the  court.   It  is  our  duty  to  keep  our  records  clean  and  free 
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10. 

from  scandal* 

"The  brief  of  the  plaintiff  in  error  will  be  stricken 
from  the  files."  See  also  Relter  v.  111.  Mat.  Cas.  Co..  291 
111.  App.  30* 

In  the  instant  case  the  briefs  of  counsel  for  the  heirs 
more  flagrantly  violate  the  law  and  rules  of  this  court  tham 
did  the  briefs  filed  in  the  Royal  Arcanum  case  above  quoted 
from,  and  they  are  ordered  to  be  stricken  from  the  files. 

The  decree  of  the  Circuit  court  of  Cook  county  is 
reversed  and  the  cause  remanded  with  directions  to  enter  a 
decree  finding  that  Martha  George,  Ida  W.  Gloede,  Edward 
Pressler,  Mary  Grabs,  David  C*  Pressler  and  John  G.  Pressler 
are  the  only  heirs  at  law  and  next  of  kin  of  H.  C.  Berthold 
Wetstone,  deceased,  being  his  maternal  second  cousins. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS, 

Niemeyer  and  Feinberg,J.  J.,  concur. 
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ESTHER  A.  BRYK,  j 

Appellant, 

v. 

JOHN  A.   BRXK, 

Appellee. 
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3  29I.A./S33 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  O'CO  ;OR  DELIVERED  THE  OPINION  OF  THE  COURT. 

August  9,  1945,  Esther  A.  Bryk  filed  her  complaint  against 
defendant  for  separate  maintenance  and  afterward  filed  an 
amended  and  supplemental  complaint  for  divorce  charging  defen- 
dant with  extreme  and  repeated  eruelty.  Defendant  filed  his 
answer  and  counter  complaint  in  which  he  denied  all  charges  of 
cruelty  and  denied  that  he  absented  himself  from  plaintiff  and 
their  three  children  vithout  reasonable  cause;  and  in  the  counter 
complaint  he  charged  that  plaintiff  deprived  him  of  access  to 
his  ho  is  and  that  within  the  past  five  years  she  began  a  course 
of  cruel  and  inhuman  conduct  towards  him  which  continued  until 
they  separated  in  August, 1945.  That  at  the  time  of  the  separation, 
without  any  reasonable  cause,  plaintiff  filed  a  complaint  in  the 
Municipal  court  and  he  was  arrested  and  required  to  furnish  bond. 

The  case  was  heard  by  the  chancellor  and  February  11,  1946, 
a  decree  was  entered  dismissing  the  counter  claim  and  dismissing 
the  amended  and  supplemental  complaint  for  want  of  equity. 

Counsel  for  plaintiff  contends  that  under  the  evidence 
plaintiff  was  entitled  to  the  decree  of  divorce  on  the  ground  of 
extreme  and  repeated  cruelty  and  that  the  decree  should  be  reversed 
and  the  cause  remanded  with  directions  to  enter  such  a  decree. 

A  great  many  points  are  made  by  counsel  for  plaintiff  in 
his  brief,  but  in  the  view  we  take  of  the  case,  we  think  At 
unnecessary  to  pass  upon  most  of  them  for  we  are  of  opinion  that 
the  court  erred  in  excluding  evidence  which  counsel  for  plaintiff 
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sought  to  introduce,  so  that  there  was  not  a  fair  trial* 

At  the  opening  of  the  hearing  plaintiff  was  called  as  a 
witness  and  in  reply  to  questions  put  to  her  by  counsel,  tending 
to  elicit  what  occurred  on  August  4,  1945,  the  day  of  the 
separation,  she  proceeded  to  state  what  was  said  and  done  at  that 
time  by  defendant  but  the  court  interrupted  and  said:   "What  did 
he  do,  not  what  he  said,  did  he  hit  you  at  all?1'  Counsel  for 
plaintiff  then  said:   "Your  Honor,  I  am  bringing  this  in  to  show 
the  reason  for  desertion*  I  will  prove  three  acts  of  cruelty." 
The  Court:   "What  is  this,  desertion  or  cruelty?"  Mr*  Scherman: 
"I  am  showing  this  thing  as  cruelty."  The  Court:   "Confine 
yourself  to  one  or  the  other."  Counsel  for  defendant  objected 
to  this  procedure  and  said:   "  It  is  necessary  to  portray  to 
this  court  what  kind  of  a  man  this  defendant  le»  I  want  the 
court  to  understand  this  for  a  number  of  reasons.  ***  whether  or 
not  he  should  or  should  not  come  into  this  home*  We  have  been  in 
the  police  court  seven  times*  This  man  is  under  a  thousand  dollar 
peace  bond.  Unless  I  bring  of  point  out  these  things  to  the 
court  you  cannot  possibly  enter  the  correct  orders."  The  court 
refused  to  go  into  these  matters  and  confined  the  evidence  to 
physical  acts  of  cruelty*  And  later,  oou.isel  for  plaintiff, 
in  vie?/  of  what  evidence  the  court  said  he  would  admit,  excused 
the  police  officer  who  had  been  summoned  by  plaintiff  as  a 
witness,  and  who  was  called  September  3,  1945,  to  defendant's 
mother's  home  on  account  of  trouble  there  between ithe  parties,  where 
defendant  had  been  living  since  the  separation  of  August  4. 

The  evidence  offered  should  have  been  admitted.  Ljpe  v. 
Lipe,  327  111.  39*  That  was  a  suit  for  divorce  on  the  ground  of 
extreme  and  repeated  cruelty.  The  court  there  said  (p*  45); 
"While  mere  threats  and  words  do  not  amount  to  extreme  cruelty, 
they  are  admissible  in  evidence  to  characterize  the  conduct  of  the 
person  using  them*  The  same  act  is  not  the  same  thing  undef  all 
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3, 

circumstances  and  to  all  persons." 

For  the  reasons  stated,  the  decree  of  the  Superior  court 
of  Cook  county,  dismissing  plaintiff's  amended  and  supplemental 
complaint  for  want  ©f  equity,  is  reversed  and  the  cause  remanded 
for  a  new  trial* 

REVERSED  AND  REMANDED. 
Niemeyer,  J»,  and  Feinberg,  J»,  concur. 
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PEOPLE  OF  THE  STATE  OP  ILLINOIS 

Defendant  in  Error, 

v. 

GEORGE  SPIROS, 


ERROR  TO  MUNICIPAL 
COURT  OP  CHICAGO* 


Plaintiff  in  Error. 
MR,  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OP  THE  COURT, 

Defendant,  George  Spires,  sued  out  a  writ  of  error  from 
this  court  seeking  to  reverse  a  judgment  of  the  Municipal  court 
of  Chicago  finding  him  guilty  of  unlawfully  withholding  two 
electric  motors  for  his  own  gain  and  to  prevent  the  owner,  the 
Standard  Cap  &  Seal  Corporation,  from  again  possessing  the  two 
motors,  well  knowing  that  they  had  been  stolen* 

August  29,  1945,  a  verified  information  was  filed  by 
John  P.  Rooker,  in  the  Municipal  court  of  Chicago,  charging 
that  defendant,  George  Spires,  on  August  15>  1944,  bought  two 
electric  motors  belonging  to  the  Standard  Cap  &    Seal  Corpor- 
ation, well  knowing  that  they  were  its  property  and  had  been 
stolen.  On  the  same  day,  an  order  was  entered  giving  Rooker 
leave  to  file  the  information  reciting  that  defendant  had  been 
arrested  and  was  present  in  open  court.  The  hearing  of  the  case 
was  postponed  until  September  26,  1945.  On  that  date  the  record 
discloses  that  defendant  was  arraigned,  entered  a  plea  of  not 
guilty,  waived  a  jury,  the  ease  was  heard  by  the  court,  defend- 
ant was  found  guilty,  sentenced  to  10  days  in  the  House  of 
Correction  and  fined  $100  and  costs.  Defendant  was  not 
represented  by  eounsel  and  the  judgment  recites  that  defendant 
moved  to  vacate  the  judgment  and  the  matter  was  entered  and 
continued  to  Oetober  3>  1945«  Thereafter  the  matter  was 
postponed  from  time  to  time  and  November  6,  1945,  counsel 
entered  their  appearance  for  defendant  and  three  days  following* 
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moved  the  court  to  sustain  defendant's  motion  to  vacate  the 
judgment  and  in  support  of  this,  filed  the  affidavit  of  defend- 
ant, and  November  16  filed  a  motion  for  a  new  trial.  The 
matter  was  again  postponed,  and  November  30  defendant's  motions 
to  vacate  the  judgment  and  for  a  new  trial  were  overruled  and 
the  mittimus  stayed  so  as  to  permit  defendant  to  bring  the  case 
to  this  court.  February  27,  1946,  a  report  of  the  proceedings 
was  filed  which  contains  all  the  evidence  heard  on  September 
26,  1945,  at  which  time  defendant  was  found  guilty  and  the  judg- 
ment followed  as  above  stated. 

Defendant  was  engaged  in  the  restaurant  business  making 
sandwiches  and  selling  them  to  the  Government  and  the  Navy  during 
the  war,  at  three  different  places  of  business  located  on  Montana 
St,  and  Wilson  Ave,  and  Broadway,  The  sandwiches  were  made  at 
his  place  on  Montana  street  where  he  had  been  in  business  for 
several  years.  There  was  a  tavern  located  next  door  where  he 
often  visited  and  was  acquainted  with  the  tavern  keeper. 

Defendant  testified  that  one  of  his  girls  was  having  a 
birthday  and  he  told  the  girls  to  g©  into  the  tavern  and  have  a 
few  drinks  on  him.  Later  he  went  into  the  tavern  and  was  in 
conversation  with  the  owner  of  the  tavern  who  was  talking  with 
John  Kostick  and  shortly  thereafter  the  tavern  keeper  asked 
defendant  if  he  needed  any  motors.  Defendant  replied  that  he 
did  not.  The  tavern  keeper  then  said  that  Kostick  had  two 
motors  for  sale  which  he  said  he  had  bought  some  years  ago  from 
the  Master  Electrical  Company  where  he  used  to  workj  that  the 
tavern  keeper  said  that  Kostick  was  hard  up  and  had  a  bad  foot 
and  shortly  thereafter  Kostick  talked  to  defendant  and  defendant 
bought  the  two  motors  for  $42,50,  and  that  Kostick  gave  him  a  bill 
of  sale  for  them  which  defendant  had  misplaced  or  lost  when  they 
were  cleaning  up  the  restaurant.  That  he  bought  the  motors  in 
good  faith  and  did  not  know  they  had  been  stolen.  On  cross- 
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examination  by  the  Assistant  State's  Attorney  defendant  testi- 
fied that  he  bought  the  motors  last  year  [19*4-];  that  he  had 
n©  use  for  them  outside  of  possibly  using  them  in  his  ice  boxes 
but  he  never  tried  to  use  them;  that  the  motors  were  left  in 
his  window  in  the  restaurant,  and  later  when  they  were  cleaning 
the  restaurant  they  were  taken  by  Joseph  Marehi,  who  was  employ- 
ed by  defendant  in  delivering  sandwiches  and  who  also  ran  a 
radio  shop  some  distance  from  the  restaurant  during  some  after- 
noons and  evenings  when  he  was  not  delivering  sandwiches »  Defend- 
ant was  then  further  cross-examined  by  counsel  for  the  Standard 
Cap  &  Seal  Corporation,  the  owner  of  the  motors.  Defendant  then 
testified  that  Kostick  asked  $45  for  the  motors  but  that  defend- 
ant paid  him  $42,50, 

The  evidence  is  further  that  the  motors  belonged  to  the 
Standard  Cap  &  Seal  Corporation  which  had  a  place  of  business 
across  the  street  from  the  restaurant  and  that  John  Kostick, 
who  was  there  employed,  stole  them  and  sold  them  to  defendant, 
as  above  stated, 

Marchi  testified  that  he  worked  for  defendant  delivering 
sandwiches  for  about  four  years  except  one  year  when  he  was  in 
the  Armyj  that  he  had  a  radio  shop  where  he  worked  in  the  evening 
from  about  4  to  10  o'clock;  that  he  took  the  motors  from  the 
restaurant  to  the  radio  shop  because  they  were  cleaning  the 
restaurant,  and  put  one  of  them  in  the  window  at  his  shop;  that 
both  in  the  restaurant  and  in  the  radio  shop  the  motors  were  in 
open  view  of  anyone* 

There  is  other  evidence  in  the  record  but  we  think  it 
unnecessary  to  mention  it  here,  for  upon  a  consideration  of  all 
the  evidence  in  the  record  we  are  clearly  of  the  opinion  that 
it  fails  to  show,  beyond  a  reasonable  doubt,  that  defendant  knew 
the  motors  were  stolen  when  he  purchased  them.  On  the  contrary 
we  think  the  evidence  shows  that  defendant  paid  for  the  motors 
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what  they  were  reasonably  worth  and  that  he  bought  them,  not 
on  the  ground  that  he  expected  to  use  them,  but  more  to  help 
out  Eos tick,  who,  the  tavern  keeper  said,  was  hard  up  and 
suffering  with  a  bad  foot.  Moreover,  defendant  made  no  attempt 
to  conceal  the  motor s;  they  were  placed  in  the  restaurant  and 
months  afterward,  taken  over  to  the  radio  shop  v/here  they  could 
be  seen  by  anyone  and  where  they  were  finally  seen  by  the 
representative  ©f  the  Standard  Cap  &  Seal  Corporation* 

The  judgment  of  the  Municipal  court  of  Chicago  is 
reversed. 

JUDGMENT  RETSRSED. 

NIemeyer  and  Peinberg,  JJ»,  concur* 
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JACK  RAGO, 


A 


Respondent, 


v. 

LEON  S.    SEX, 

Petitioner. 


PETITION  FORI  LEiOTE   TO  APPEAL  FROM 

AN  ORDER  OF  THE   SUPERIOR  COURT 

OF  COOK  COUNTY,    GRANTING  A  SEW  TRIAL* 


329I.A.  5351 


MR,  PRESIDING  JUSTICE  Or CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Leon  Sex  filed  a  petition  in  this  court  for  leave 
to  appeal  from  an  order  of  the  Superior  court  of  Cook  county 
granting  Jack  Rago,  plaintiff,  a  new  trial*  We  allowed  the 
petition  for  leave  to  appeal  and  the  case  is  now  before  us 
on  the  record,  abstraot  and  brief  filed  by  the  petitioner,  Sex. 

The  record  discloses  that  November  27,  1944,  Jack  Rago 
brought  an  action  against  Leon  S.  Sex,  Clarice  Sex,  his  wife, 
Larry  Knight  and  Marjorle  Knight,  his  wife,  to  recover  damages 
for  personal  injuries  claimed  to  have  been  sustained  by  him 
through  the  negligence  of  defendants  in  allowing  a  trap  door 
in  the  floor  of  the  restaurant*  operated  by  Knight  and  his  wife 
to  remain  open  and  unguarded,  as  a  result  of  which  one  of  his  feet 
slipped  into  the  opening  and  he  was  injured*  Leon  8*  Sex  filed 
his  answer  denying  liability,  Knight  failed  to  appear  and  he 
was  defaulted.  Afterward  the  suit  was  dismissed  as  to  Mrs*  Sex 
and  Mrs*  Knight*  The  case  was  tried  before  a  Judge  and  Jury;  there 
was  a  verdict  finding  defendant,  Leon  S.  Sex,  not  guilty  and  a 
directed  verdict  finding  the  defendant,  Larry  Knight,  guilty 
and  assessing  plaintiff's  damages  at  $500.  Judgment  was  entered 
on  the  verdicts.  Af terward (Leon  S*  Sftx  filed  a  motion  for  a 
new  trial,  which  was  allowed,  the  Judgments  entered  on  the  two 
verdicts  were  set  aside  and  a  new  trial  awarded.  No  brief  has 
been  filed  by  plaintiff,  Jack  Rago* 
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The  record  discloses  that  April  12,  1943,  Leon  8. 
Sex  &  Co#,  as  lessor,  leased  the  property  to  Larry  Knight 
and  Marjorie  Knight,  his  wife,  to  he  occupied  by  them  as  a 
restaurant  and  tavern  for  a  period  beginning  May  1,  1943  and 
expiring  April  30,  1944.  The  Knights  were  conducting  a  restaurant 
in  the  premises  and  about  10  o'clock  on  the  morning  of  July  14, 
1943,  plaintiff,  Jack  Rago,  who  with  others  was  in  the  undertaking 
business,  entered  into  the  restaurant  for  something  to  eat. 
While  there  he  started  to  go  to  the  toilet  when  he  stepped  with 
one  of  his  feet  into  the  open  space  where  the  trap  door  was 
left  open  by  one  of  Knight's  employees,  so  that  Rago  was 
injured. 

The  lease  was  in  the  usual  form  and  possession  of  the 
premises  was  thereby  conveyed  to  the  tenant,  Knight,  The  court 
granted  a  new  trial  on  the  ground,  as  he  said,  that  while  each 
of  the  instructions  given  was  correct,  the  cumulative  effect 
of  certain  of  them  was  prejudicial  to  plaintiff. 

There  was  evidence  to  the  effect  that  Rago  was  not  in 
good  health  for  some  time  prior  to  the  date  he  was  injured, 
having  gone  to  the  Mayo  Clinic  in  Rochester,  Minnesota,  on 
account  of  a  hernia  from  which  he  had  been  sufferings  The 
undisputed  evidence  is  that  Sex  had  nothing  to  do  with  the 
building  after  renting  it  to  the  Knights  and  that  the  only 
negligence,  if  any,  was  that  of  the  Knights,  through  their 
employee,  who  left  the  trap  door  open. 

Counsel  for  defendant  Sex  contend  that  In  the  light  of 
all  the  evidence,  no  cause  of  action  was  proven  against  Sex 
and  that  the  court  should  have  directed  a  verdict  as  requested, 
at  the  close  of  all  the  evidence.  In  suoport  of  this  counsel  say 
that  under  the  terms  of  the  lease,  the  lessee  was  required  to 
keep  the  premises  clean  and  in  good  condition  and  make  all 
repairs  that  might  be  necessary* 
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3. 

In  the  coaplaint  and  on  the  trial,  counsel  for  plaintiff 
referred  to  certain  provisions  of  Ordinances  of  the  City  of 
Chie&g©*  which  they  contended  show  there  was  a  duty  on  the  land- 
lord to  protect  persons  from  falling  into  the  trap  door  which 
was  left  open*  We  have  examined  some  of  these  sections  (but  have 
had  no  assistance  because  plaintiff  filed  no  brief  in  this  court) 
and  find  nothing  in  them  that  would  make  Sex,  the  landlord, 
liable  to  plaintiff,  under  the  facts  of  the  case. 

Since  the  premises  were  in  the  exclusive  control  of  the 
tenant,  Knight,  we  think  there  was  no  liability  on  the  part  of 
the  landlord  for  the  injuries  plaintiff  claims  to  have  suffered. 
3olbel  v.  Oconto  Co*.  299  111.  App.  518.  In  that  case  we  held  that 
where  premises  are  leased  and  the  lessee  takes  possession,  in 
the  absence  of  concealment  or  fraud  by  the  landlord  as  to  some 
defect  known  to  him  but  unknown  to  the  tenant,  the  tenant  assumes 
the  risk  of  personal  in  ury  from  defects  even  though  the  owner 
covenants  to  repair.  Borggard  v.  Gale.  205  111.  511,  See  also 
West  Chicago  Masonic  Assn.  v.  Cohn,  192  111.  §10;  Staples  v. 
Sanders.  164  Ore.  244;  Campbell  v.  Weathers.  153  Kans.  316;  Lyman  v. 
Hermann,  203  Minn.  225» 

The  court  erred  in  allowing  plaintiff  a  new  trial,  and 
for  that  reason,  the  order  and  Judgment  of  the  Superior  court  of 
Cook  county  awarding  a  new  trial  and  setting  aside  the  Judgment 
against  defendant,  Knight,  is  reversed,  and  since  we  hold  that 
defendant,  Sex,  was  in  no  way  liable,  the  matter  will  be 
remanded  with  directions  to  enter  judgment  on  the  verdict  in 
favor  of  Sex. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

Niemeyer  and  Feinberg,  J.  J.,  concur. 
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ALICE  FROST, 


Appellee, 


v.                   )  APPEAL  FROM 

)  SUPERIOR  COURT, 

ANDES  CANDIES,  INC.,  et  al.,    )  COOK  COUNTY* 
Appellants.       ) 
) 
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MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  against  defendants  for 
personal  injuries.  A  jury  trial  resulted  in  a  v  rdict  for 
#15,000.00  against  the  defendants,  upon  which  judgment  was 
entered  and  from  which  defendants  appeal. 

For  convenience,  defendant  Andes  Candies,  Inc.  will  be 
referred  to  as  Andes  and  defendant  Elton  A.  Gould,  individually 
and  doing  business  as  Gould  Electric  Company,  will  be  referred 
to  as  Gould. 

Andes  owned  and  operated  a  candy  store  at  32  4  Lincoln 
Avenue,  Chicago.  Gould  was  in  the  electrical  supply  business 
and  in  November  1941  installed  in  this  store,  lighting  fixtures 
with  fluorescent  tubes. 

On  the  day  of  the  accident,  Gould  was  hired  by  Andes 
to  repair  some  fluorescent  lights  in  the  window  and  in  the 
store  proper.  The  lighting  fixture  in  question  extended  from  the 
front  to  the  rear  end  of  the  store  and  was  fastened  to  the 
ceiling.  The  fixture  had  fluorescent  tubes  enclosed  by  frosted 
glass,  semi-circular  in  shape  and  divided  into  sections,  each 
24  inches  long.  The  weight  of  each  section  of  glass  does  not 
appear  in  evidence.  These  sections  rested  on  semi-circular  bands 
and  into  a  slot  and  were  removable  by  lifting  the  end  of  the 
section  out  of  the  slot  and  titling  it.  Gould's  employee,  Hartwlg, 
placed  a  ladder  underneath  the  front  end  of  this  fixture,  near 
the  door  entrance,  ascended  it  and  removed  one  of  the  sections 
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of  glass  next  to  the  one  nvolved  in  the  accident  enclosing  two 
burned  out  fluorescent  tubes*  He  also  removed  the  two  burned 
out  tubes  and  descended  to  the  floor  with  the  Intention  of 
installing  two  workable  tubes.  While  on  the  floor  preparing  for 
the  replacement,  plaintiff  walked  into  the  store  to  buy  some 
ice  cream  cones*  The  lady  in  charge  of  the  store  waited  <ta 
plaintiff,  and  while  plaintiff  was  standing  directly  under  the 
fixture  in  question,  waiting  for  her  purchase,  a  section  of  the 
semi-circular  glass,  next  to  the  one  which  was  removed,  fell  from 
the  fixture  and  hit  plaintiff  on  the  head,  resulting  in  the 
injuries  complained  of.  No  warning  was  given  plaintiff  by  the 
lady  in  charge  of  the  store  or  by  Gould's  employee  of  the 
character  of  the  repair  work  going  ©n,  or  of  any  danger  in  her 
standing  position  under  the  fixture.   It  is  undisputed  that 
when  Gould's  employee  arrived  to  do  the  repair  work  on  the  fixture 
In  question  the  lady  in  charge  of  the  store  pointed  out  to  him 
a  crack  in  the  glass  involved  in  the  accident.  It  appears  that 
this  crack  in  the  section  of  glass  which  fell  was  an  old  one, 
evidenced  by  the  dirt  and  dust  that  had  accumulated  in  the 
crack  and  portion  Immediately  surrounding  lt» 

Gould's  employee  and  plaintiff  were  the  only  witnesses 
to  the  occurrence  who  testified.  The  employee  of  Andes,  who 
waited  on  plaintiff,  did  not  testify,  and  by  stipulation  of  the 
parties  her  failure  to  testify  was  accounted  for  by  her  absence 
out  of  the  state.  No  explanation  appears  in  the  record  as  to 
why  her  deposition  had  not  been  taken. 

After  being  struck  by  the  glass,  plaintiff  was  dazed. 
There  was  a  deep  gash  on  the  top  of  her  head  and  to  the  rear, 
and  the  blood  was  running  down  her  dress  from  the  gash.  Her 
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left  ankle  was  cut  and  was  closed  with  four  stitches  made 
by  the  attending  physician,  who  also  dressed  the  scalp  wound* 
The  medical  testimony  is  undisputed  that  she  sustained  a  s -mil 
fracture.  At  the  time  of  the  accident,  August  23,  1944,  plain- 
tiff was  22  years  old,  married,  and  had  been  working  as  an 
elevator  operator  in  a  clothing  store  in  the  immediate  vicinity 
of  Andes,  earning  #27.50  per  week.  Her  husband  was  in  the  military 
service*  She  was  taken  to  the  hospital  on  August  24,  1944,  and 
remained  there  until  August  29th*  At  the  hospital  she  was  put 
to  bed  and  ice  packs  were  placed  on  her  head*  She  testified  she 
had  frequent  dizzy  spells,  pain  and  buzzing  sounds  in  the  ears, 
vomiting  spells,  and  had  lost  ten  pounds  in  weight  between  the 
day  of  the  accident  and  the  trial  of  the  case;  that  at  the  time 
of  the  trial,  November  6,  1945,  she  still  had  dizzy  spells, 
which  would  come  on  all  of  a  sudden*  things  would  get  hazy  and 
she  had  to  hang  on  to  something  to  keep  from  falling;  that  such 
spells  would  last  a  couple  of  minutes  and  would  happen  as  often 
as  three  tiles  a  week;  that  she  never  had  any  of  the  conditions 
complained  of  prior  to  the  accident;  that  she  had  to  quit  her 
employment  and  had  not  been  able  to  work  since  the  accident* 
The  undisputed  medical  testimony  on  behalf  of  plaintiff  was  that 
the  injury  to  the  brain  and  conditions  complained  of  were  of  a 
permanent  character* 

The  defense  of  Andes  was  that  it  was  not  liable  to  the 
plaintiff  because  it  had  employed  Gould  as  an  independent  con- 
tractor to  do  the  repair  work  in  question;  that  Andes  did  not 
direct  or  control  the  manner  in  which  the  work  was  done;  that 
the  accident  resulting  to  plaintiff,  if  due  to  any  negligence, 
was  that  of  Gould  and  not  Andes;  and  that  it  could  not  be  held 
responsible  for  the  acts  of  the  independent  contractor*  In 
connection  with  this  contention,  Andes  also  argues  that  the  nature 
of  the  repair  work  done  by  Gould  was  not  inherently  dangerous 
so  as  to  make  t$j#  employer  of  an  independent  contractor  liable 
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4. 

with  the  independent  contractor* 

The  defense  of  Gould  was  that  It  was  not  guilty  of 
negligence  in  the  performance  of  the  repair  work. 

The  complaint  In  this  case  charged  that  the  repairs  were 
by  their  very  nature  intrinsically  and  inherently  dangerous.   It 
was  the  theory  of  plaintiff  that  Andes  owed  a  duty  to  plaintiff, 
who  was  an  invitee,  to  furnish  a  reasonably  safe  place  for  her 
while  making  the  purchase,  and  that  if  the  charge  in  the  complaint 
be  true,  Andes  should  have  warned  plaintiff  of  the  danger  of  the 
repair  work  in  progress  or  should  have  roped  off  the  space  where 
the  work  was  being  done,  so  as  to  prevent  plaintiff  from  occupying 
a  place  of  danger*  Negligence  was  charged  against  Gould  in  the 
performance  of  the  work. 

Andes  offered  no  evidence  in  defense  upon  the  trial. 
Gould's  employee  was  the  only  defense  witness  to  the  occurrence, 
who  in  no  essential  respect  disputed  the  evidence  of  plaintiff 
as  to  the  occurrence.  At  the  close  of  all  the  evidence  both 
defendants  moved  for  a  directed  verdict,  which  was  overruled, 
and  after  the  verdict  filed  motions  for  judgment  non  obstante 
veredicto  and  for  a  new  trial,  each  of  which  motions  was 
overruled. 

Defendant  Andes  cannot  escape  liability  in  this  case  on 
the  theory  of  independent  contractor.  The  general  doctrine  upon 
which  Andes  relies  is  that  one  who  employe  an  independent  con- 
tractor to  perform  work  in  and  about  a  building,  and  who  does  not 
control  or  direct  the  work  of  the  independent  contractor,  may  not 
be  held  liable  for  the  negligence  of  the  independent  contractor. 
Gelst  v.  r.othschlld.  90  111.  App.  324,  is  chiefly  relied  upon  by 
Andes.  There  is  an  exception  to  this  general  rule  of  independent 

contractor,  as  pointed  out  In  Andronick  v.  Da.iiszewskl,  268  111. 

is 
App.  543,  and  that/#here  one  is  invited  into  the  premises  of 

another,  where  repair  work  is  being  performed,  and  the  work  in 

its  very  nature  is  dangerous,  it  is  incumbent  upon  the  owner  of 
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the  premises  to  provide  a  safe  place  for  the  invitee  and  in 
some  form  warn  him  of  the  danger.  Several  cases  are  reviewed 
in  that  oase,  supporting  this  exception. 

In  the  instant  case,  the  section  of  glass,  which  fwll 
upon  plaintiff,  appeared  to  have  an  old  crack  in  it.   It  was 
pointed  out  to  Gould's  employee  by  the  lady  in  charge  of  the 
store*  Both  Andes  and  Gould  knew  of  t  is  crack  in  the  section 
of  glass.  When  Gould's  employee  removed  the  section  of  glass 
next  to  the  one  in  question  and  removed  the  fluorescent  tubes 
Inside  the  fixture,  the  fair  inference  from  the  evidence, 
which  the  jury  had  a  right  to  consider,  was  that  the  Jarring  of 
the  fixture  in  the  removal  of  the  section  of  glass  and  fluorescent 
tubes  could  well  have  resulted  in  the  falling  of  the  broken  glass. 
It  did  not  fall  before  the  work  started.   It  tended  to  prove 
Gould  was  guilty  of  negligence  in  not  removing  the  brokea  glass 
during  the  repair  work,  and  causing  the  glass  to  fall,  and  neg- 
ligence on  the  part  ofl  Andes  in  not  warning  the  plaintiff  of  the 
place  of  danger  in  which  she  was  standing.  Allowing  a  cracked 
section  of  glass  to  remain  in  the  fixture  upon  which  the  work 
was  being  done,  in  a  candy  store  where  customers  were  likely 
to  enter  and  occupy  a  place  of  danger,  creates  a  dangerous 
condition,  which  both  Andes  and  Gould  should  have  reasonably 
anticipated,  and  makes  this  class  of  work  inherently  dangerous 
within  the  rule  laid  down  in  Andronlck  v.  Danlszewskl. 

Complaint  is  made  by  Gould  as  to  the  giving  of  instruction 
No.  16  and  the  refusal  to  give  another  instruction,  unnumbered. 
Instruction  No.  16  reads: 

"16.  You  are  Instructed  that  if  you  believe 
from  the  evidence  and  under  the  instructions 
of  the  court  that  the  sole  cause  of  the  injury 
to  the  plaintiff  was  the  result  of  the  handling 
and  making  of  certain  repairs  by  the  employee  of 
Elton  A.  Gould,  if  you  believe  from  the  evidence 
that  the  accident  and  injury  was  the  result  of 
the  actions  and  repairing  operations  as  conducted 
by  the  employee  of  Elton  A.  Gould,  then  it  is  the 
duty  of  the  Jury  to  find  the  defendant,  Andes 
Candles,  Inc.  not  guilty." 
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It  was  an  Instruction  given  on  behalf  of  Andes,  who  was 
entitled  to  have  its  theory  of  the  case  submitted  to  the  Jury 
in  such  an  instruction*  If  the  sole  cause  of  the  injury  was 
the  repair  work  by  Gould,  and  the  jury  so  found,  Andes  could  not 
be  held  liable*  This  was  held  to  be  the  correct  principle  of  law 
in  Chicago  Union  Traction  Co.  v.  Leach,  215  111,  186,  and 
Chicago  City  Ry.  Co.  v.  0 j Donnell ,  208  111,  26?. 

The  refused  instruction,  tendered  by  Gould,  reads: 

"If  the  jury  believe  from  the  evidence  that  as 
between  the  plaintiff  and  the  defendant,  Elton  A. 
Gould,  the  alleged  injury  was  accidental  and  that 
neither  the  plaintiff  nor  the  defendant,  Elton  A. 
Gould,  were  negligent,  the  Jury  should  finfl  the 
defendant,  Elton  A*  Gould,  not  guilty. " 

TShere  there  is  evidence  of  negligence,  and  It  cleaPly 
appears  that  the  injury  occurred  not  through  accident  alone, 
such  an  instruction  is  properly  refused,-   Streeter  v.  Humrlchouse , 
357  111*  234;  Kovacs  v.  Richardson.  306  111.  App,  194, 

In  Kovaoe  v.  Richardson,  It  was  said .,  by  this  Court: 

"Under  the  facts  of  the  Instant  case  this  instruc** 
tion  could  only  confuse  and  mislead  the  Jury* 
That  was  its  plain  purpose.  In  the  case  of 
Streeter  v,  Humrlchouse,  357  111.  234,  Mr.  Justice 
Farthing  hit  the  nail  on  the  head  when  he  held 
that  an  instruction  like  the  one  in  question  should 
not  be  given  in  a  case  unless  there  was  evidence 
that  a  plaintiff  was  injured  through  accident, 
alone*  In  the  instant  case,  if  the  accident  to 
plaintiff  occurred  through  the  negligene  of 
defendants,  or  through  the  negligence  of  plaintiff, 
or  through  the  negligence  of  plaintiff  and  defen- 
dants, the  injuries  to  plaintiff  would  not  be  caused 
by  'a  mere  accident*'" 

In  the  Streeter  case,  it  was  said: 

"There  was  no  evidence  that  McGann  was  injured 
through  accident,  alone,  not  coupled  with  negli- 
gence, and  it  was  error  to  give  this  instruction." 

The  trial  court,  in  the  instructions  given,  fairly 
presented  the  theories  of  the  defendants  as  well  as  the  plain- 
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7. 

tiff* 

It  is  urged  by  both  defendants  that  the  verdict  was 
excessive  and  for  that  reason  a  new  trial  should  have  been 
granted*  Upon  the  hearing  of  the  motion  for  a  new  trial,  when 
the  court  asked  for  suggestions  upon  the  question  of  the 
excessiveness  of  the  verdict,  the  record  dlscloaes  that  counsel 
for  Gould  indicated  that  in  his  opinion  a  verdict  for  #10,000.00 
would  have  been  ample  for  the  injuries  claimed,  which  would  be 
$5, 000.00  less  than  the  amount  of  the  verdict.  This  court  has 
had  many  occasions  to  pass  upon  the  question  of  excessiveness 
of  verdicts.  The  latest  expression  upon  the  subject  by  this 
court  may  be  found  in  Howard  v.  B.  &   0.  C.  T.  R.  Co..  32?  111. 
App.  83,  which  Involved  a  verdict  of  $50,000.00.   It  was  there 
said: 

"We  have  often  recognized,  in  passing  upon  the 
amount  of  damages  awarded,  the  decline  in  the 
purchasing  power  of  money."   (Citing  cases.) 

A  similar  injury  and  verdict  and  complaint  as  to 
excessiveness,  as  in  the  instant  case,  were  Involved  in  Kiewert  v. 
Balaban  &  Katz  Corp..  251  111.  App.  342.  This  court  in  that  case 
sustained  the  verdict.  Considering  the  character  of  the  injuries, 
and  the  loss  of  earnings  sustained  by  plaintiff,  we  cannot  say 
that  the  verdict  in  this  case  was  excessive. 

We  find  no  error  in  the  record  which  would  justify  a 
reversal  of  the  Judgment.   It  is  accordingly  affirmed. 

AFFIRMED. 

O'Connor,  P.  J.,  and  iemeyer,  J»,  concur. 
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ANNA  M.  SNOWELL, 

Appellant j 

V* 

ADELLA  E.  KNIGHT, 

Appellee* 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  against  defendant  in  the 
Circuit  Court  of  Cook  County,  to  recover  upon  a  promissory- 
note  for  |3730,  dated  September  25,  1940,  signed  by  defendant. 
A  trial  without  a  Jury  resulted  in  a  judgment  for  defendant, 
from  whlwh  plaintiff  appeals. 

The  essential  facts  are  undisputed.  Plaintiff  was  an 
intimate  friend  over  a  period  of  years  of  Marguerite  Wazau,  now 
deceased.  She  had  a  number  of  financial  transactions  with  her 
involving  loans  to  the  decedent,  for  which  the  decedent  gave 
plaintiff  notes.  One  of  these  loans  was  originally  for  07500, 
for  which  the  decedent  gave  plaintiff  her  note,  dated  1930,  and 
for  another  loan  of  #11,400,  decedent  gave  plaintiff  her  note, 
dated  1932.  It  is  admitted  that  the  note  for  $11,400  had  been 
paid  and  discharged  by  the  transfer  of  an  interest  to  plaintiff 
in  a  cooperative  apartment  located  at  606  Michigan  Avenue, 
Evanston.  With  respect  to  the  $7500  transaction,  plaintiff 
borrowed  that  amount  on  her  annuity  from  an  insurance  company, 
and  the  insurance  company  paid  over  the  proceeds  of  the  loan 
directly  to  the  decedent.  This  loan  was  later  repaid  to  the 
insurance  company  -  admittedly,  not  by  plaintiff.  The  fair 
inference  and  the  legal  presumption  arises  upon  the  record  that 
the  decedent  paid  it.  Decedent  died  in  June,  1939,  and  defendant 
took  complete  charge  of  her  estate  and  property  and  took  care  of 
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all  arrangement a  for  the  burial,  the  decedent  having  no  relatives 
or  next  of  kin. 

Plaintiff  claimfl  that  at  the  suggestion  of  the  decedent, 
she  left  with  the  latter  these  notes  and  other  papers  originally 
given  to  her  by  decedent,  for  safekeeping.  After  her  death 
they  found  in  a  box  among  the  effects  of  decedent  the  two  notes, 
uncanceled,  the  one  for  $11,400  and  the  S7500  note.  Plaintiff 
claims  that  she  had  never  been  paid  the  $7500  note*  At  the 
suggestion  of  plaintiff,  defendant,  after  taking  complete  charge 
of  the  effects  and  estate  of  the  decedent,  executed  a  mew  note 
to  replace  the  $7500  note  and  signed  it  "Marguerite  Wazau  by 
Adella  E.  Knight".  Why  she  did  so,  she  could  not  explain,  except 
that  it  was  at  the  request  and  direction  of  the  plaintiff,  in 
whom  she  had  confidence.  She  received  nothing  for  that  note  from 
plaintiff.  Payments  were  made  upon  this  note  from  proceeds  of 
the  estate  of  decedent.   Defendant  also  turned  over  to  plaintiff 
some  of  the  personal  effects,  furnishings  and  furniture  belonging 
to  the  decedent,  for  which  credit  was  given  upon  the  note,  so 
that  it  left  a  balance  of  $3730.  It  appears  plaintiff  suggested 
to  defendant  that  she  would  rather  have  a  note  without  the  name 
of  the  decedent  on  it  and  asked  defendant  to  sign  a  new  note 
with  the  defendant  as  the  maker.  Defendant  followed  the  suggestion 
and  direction  of  plaintiff  but  received  nothing  for  her  individual 
note,  dated  September  25,  1940,  being  the  note  herein  sued  upon. 

The  defense  was  want  of  consideration.  Plaintiff's  theory 
is  that  the  giving  of  the  latter  note  constituted  a  novation; 
that  the  consideration  for  the  note  was  the  waiver  of  the  claim 
by  plaintiff  against  the  estate  of  the  decedent  and  forbearance 
in  not  suing  the  estate  of  decedent.  Plaintiff  admits  that 
defendant  never  asked  her  to  waive  her  claim  or  refrain  from 
filing  the  same  against  the  estate.  This  is  the  only  consideration 
claimed  for  the  note  in  question. 

Plaintiff  admits  that  the  original  loan  from  the  insurance 
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company  was  not  repaid  to  the  insurance  company  by  her,  and 
she  does  not  show  that  she  remained  in  any  way  liable  to  the 
insurance  company  for  that  loan*  Presumably,  the  obligation 
to  the  insurance  company  for  the  loan  obtained  from  it  was 
paid  by  the  decedent.  Since  the  #11,400  note  was  fully  dis- 
charged by  the  transfer  to  the  plaintiff  of  the  apartment 
referred  to,  and  yet  found  uncanceled  among  the  effects  of 
the  decedent,  it  is  a  fair  inference  and  the  legal  presumption 
arises  from  all  of  the  evidence  that  the  #7500  note  found 
among  the  effects  of  the  decedent  was  equally  discharged  by  the 
payment  to  the  insurance  company,  even  though  said  note  was 
found  uncanceled.  An  uncanceled  note  found  among  the  effects 
of  the  maker,  after  the  death  of  the  maker,  carries  with  it  the 
presumption  that  the  note  had  been  paid.  Cassem  v.  Heustls. 
201  111,  208,  228;  Mlchaelsen  v.  Do o nan,  259  111.  App.  537; 
Commercial  Credit  Go.  v.  Maxev.  289  111.  App.  209.  If  the  |7500 
note,  representing  the  borrowing  from  the  insurance  company, 
had  been  discharged  by  the  repayment  of  the  loan  to  the  insurancd 
company,  then  it  was  no  longer  a  valid  obligation  and  the 
substitution  of  the  note  of  the  defendant,  at  the  request  of 
plaintiff,  for  that  of  the  decedent,  carried  no  consideration 
with  it.  The  original  notehavlngJbeen  discharged,  there  remained 
no  valid  claim  upon  that  note  against  the  decedent  in  her  life- 
time or  against  her  estate.  There  being  no  liability  of  the 
estate  to  the  plaintiff,  there  could  be  no  legal  waiver  of 
claim  or  forbearance  by  the  plaintiff.  Hence,  a  valid  considera- 
tion for  the  note  of  defendant  in  substitution  for  the  note  of 
deceased  is  entirely  lacking. 

The  Judgment  of  the  lower  court  is  affirmed. 

AFFIRMED. 

01 Connor,  P*  J.,  and  Niemeyer,  J,,  concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT.' 

Defendant  appeals  1  rom  a  Judgment  for  #250  entered 
on  the  rerdict  of  a  Jury  in  plaintiff^  action  based  on  defen- 
dant's promise  to  pay  her  $250  If  she  procured  a  purchaser  for 
defendant's  property  In  which  plaintiff  was  living.  The  question 
presented  to  us  is  one  of  fact* 

Plaintiff  testified  that  she  told  her  neighbor  across 
the  street,  Mrs*  MeQuigg,  that  the  property  was  for  sale;  that 
later  Mrs*  MeQuigg  brought  oyer  Mr*  McCall  and  Dr.  Gruneck,  the 
latter  being  the  ultimate  purchaser  of  the  property,  to  examine 
the  premises;  that  she  took  them  over  the  house,  told  about  the 
heating  plant  and  the  different  advantages  and  gave  Mr,  McCall 
the  name  and  address  of  the  owner  and  told  him  he  could  talk 
to  the  owner  about  the  property;  that  she  later  called  up 
defendant1 8  home  and  in  his  absence  gave  his  sister  the  name  of 
the  people  who  had  looked  at  the  property;  that  after  the  oontract 
of  sale  had  been  signed  defendant  told  her  the  property  had 
been  sold,  and  promised  to  pay  her  the  S260  when  the  deal  was 
closed*  Dr*  Gruneck,  the  purchaser,  testified  that  he  learned 
that  the  property  was  for  sale  through  Mr*  McCall  and  went  with 
McCall  when  he  examined  the  property;  that  MoCall  was  not  inter- 
ested; that  he  learned  through  McCall  who  the  owner  was;  that  he 
told  the  owner  that  plaintiff  had  shown  him  the  property;  that 
plaintiff  did  not  go  into  the  house  and  write  down  defendant's 
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name  on  a  piece  of  paper  and  give  it  to  MeGall. 

Defendant  test if ied  that  prior  to  the  signing  of  the 
eontraot  of  sale  on  April  12,  1945  he  told  plaintiff  that  it 
weald  he  worth  her  while  if  she  found  a  buyer;  that  she  called 
him  and  told  him  she  had  some  friends  looking  at  the  property; 
that  the  next  day  after  signing  the  oontraot  he  told  her  the 
property  had  been  sold;  that  he  did  not  tell  her  he  would  pay 
her  $250  when  he  closed  the  teal. 

The  Jury  accepted  plaintiff *s  version  of  the  transaction, 
and  the  trial  court,  who  saw  and  heard  the  witnesses  when 
testifying,  has  approved  the  verdict  of  the  Jury.  There  are  no 
facts  or  circumstances  in  evidence  detracting  from  plaintiff's 
testimony  or  strengthening  that  of  defendant.  The  verdict  is  not 
against  the  manifest  weight  of  the  evidence*  The  facts  testified 
to  by  plaintiff  establish  her  right,  as  the  procuring  cause 
in  the  sale  of  the  property  to  rDr*  G-runeek,  to  the  compensation 
agreed  upon* 

The  Judgment  is  affirmed* 

AFFIRMED* 
O'Connor,  F*  J,,  and  Feinberg,  J.,  concur* 
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Appeal  from 
Circuit  Court  of 
LaSalle  County 
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Honorable  Frank  H.  Hayes 
Judge  Pre Biding. 


Bristow,  J. — This  is  an  appeal  by  defendant,  Harry  A.  Lyon 
from  a  Judgment  by  agreement  entered  in  a  pre-trial  hearing  of 
a  replevin  proceeding  in  the  Circuit  Court  of  LaSalle  County, 
and  also  from  the  order  denying  the  motion  to  vacate  and  set 
aBiie  the  said  Julgment. 

The  sequence  of  events  and  facts  appearing  from  the  plead- 
ings and  affidavits  filed  in  support  thereof,  indicate  that 
the  defendant  is  the  owner  of  a  Chevrolet  truck  an!  that  the 
plaintiff,  Walter  Halm,  doing-  business  as  Halm's  Motor  Service, 
filed  in  the  office  of  the  county  recorder,  a  notice  of  lien 
under  Section  40  of  Chapter  82  of  th<=>  Illinois  Revised  Statutes 
for  labor  amd  materials,  in  the  amount  of  S84.3?,  and  also  j 
certified  a  copy  of  the  lien  with  the  plaintiff  Clayton  C.  Har- 
beck, the  county  sheriff.  The  latter  seized  defendant's  truck, 
whereupon  defendant  filed  his  written  verified  denial  of  the 
claim  with  the  sheriff  and  deposited  with  him  the  sum  of 
$17><!.35  in  compliance  with  the  terms  of  the  Lien  Act. 

Plaintiff  Halm  did  not  enforce  his  lien  according  to  the 
method  provide!  in  the  Statute  (Sec.  45,  chap. 82,  111.  Rev. 
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State.  1945)  which  requires  the  filing  of  a  complnint  in  equity 
to  foreclose  the  lien  within  ten  days  from  the  filing  of  the 
written  denial.  He  alleges  that  he  was  Justified  in  not  pur- 
suing this  remedy  inasmuch  as  the  denial  filed  by  the  defend- 
ant was  not  verified  and,  therefore,  did  not  constitute  a 
proper  denial  under  the  terms  of  the  Statute. 

Plaintiff  Halm  and  the  Sheriff,  plaintiff  Harbeck,  filed, 
instead,  an  affidavit  of  replevin  alleging  that  th^  Sheriff 
was  entitled  to  possession  of  the  truck  Khlch  defendant  had 
wrongfully  detained  from  him. 

The  writ  of  replevin  was  issued  and  directed  the  coroner 
to  replevy  the  truck  and  deliver  it  to  the  plaintiff  Harbeck. 
Defendant  answered  the  complaint,  and  a  pre-trial  hearing  was 
held,  at  the  conclusion  of  which  the  court  entered  ft  consent 
Judgment  in  the  c&use. 

The  said  Judgment  recited  in  substance  that  the  court 
having  heard  the  evidence  and  by  agreement  of  tha  parties  and 
their  respective  counsel  orders  and  decrees  that  tha  replevin 
suit  be  dismissed  at  cost  of  the  plaintiffs,  and  that  neither 
the  plaintiffs  nor  the  defendant  shall  hereinafter  hevp  any 
cause  of  action,  claim  or  demand  against  each  other  for  or 
on  account  of  any  demand  whatsoever  accruing  prior  to  this 
date,  and,  further,  that  the  defendant  oay  to  Milton  J.  Formhals 
the  sum  of  ^25.00  in  full  of  all  claims  for  storage. 

Defendant  oaid  the  |E6.00  to  plaintiff*'  attorney  the  date 
the  Judgment  was  entered.   Plaintiffs,  hovev^r,  failed  to  return 
the  truck  to  defendant,  or  to  pay  the  remainder  of  the  storage 
bill,  and  defendant  was  obliged  to  pay  the  sura  of  884.50 
before  he  could  secure  his  truck. 

Defendant,  thereupon,  filed  a  motion  and  supporting  affi- 
davits to  vacate  and  set  aside  the  Judgment  on  the  ground  that 
it  was  void  and  that  he  had  a  good  defense  to  the  merits.   This 
motion  was  denied,  and  from  the  denial  thereof,  defendant  has 


appealed  to  this  court. 

Before  this  court  can  take  cognizance  of  any  defense  on 
the  merits  which  defendant  or  his  counsel  might  hsve  inter- 
posed and  maintained  in  the  trial  court,  it  must  be  determined 
whether  or  nofc  the  consent  Judgment  entered  in  a  pre-trial 
hearing  of  a  replevin  suit  may  be  appealed  from  or  set  aside 
on  motion. 

It  is  established  law  thst  vhere  the  court  exceeds  its 
Jurisdiction  ind  enters  a  Judgment  beyond  its  authority,  the 
Judgment  is  void  and  may  be  collaterally  attacked  and  set  aside 
on  motion.   Thayer  v.  Village  of  Downer's  Grove,  369  111.  339. 
However,  in  the  cases  cited  and  relied  upon  by  defendant,  none 
of  the  Judgments  held  vol I  were  consent  Judgments,  nor  were 
they  declared  invalid  on  the  ground  that  the  court  was  not 
authorized  to  sanction  an  agreement  between  the  parties. 

In  the  absence  of  a  binding  precedent,  therefore,  this 
court  must  determine  whether  the  provisions  of  the  Replevin 
Act  limit  the  type  of  Judgment  which  may  be  entered  by  the 
court  and  thereby  render  invalid  a  Judgment  by  consent. 

Section  22  of  the  Replevin  Act  (ch.  119  111.  Rev.  Stats., 
1945)  provides  essentially  that  if  the  finding  be  against 
the  plaintiff  the  Judgment  shall  be  for  a  return  of  the  prop- 
erty and  damages  for  its  use;  whereas  if  the  Judgment  be  for 
the  plaintiff,  he  shall  recover  damages  for  the  wrongful  de- 
tention thereof  by  the  defendant. 

Defendant  contends  that  this  section  limited  the  character 
of  the  Judgment  the  court  was  authorized  to  enter,  and,  there- 
fore, the  Judgment  by  agreement  exceeded  the  jurisdiction  of 
the  court  and  was  consequently  void. 

It  is  a  cardinal  principle  of  statutory  construction  that 
a  statute  must  be  construed  as  a  whole  in  order  that  proper  em- 
phasis and  interpretation  be  given  to  each  provision.  Section 
21a,  added  in  1935  to  the  Replevin  Act,  expressly  provides  that 

the  provisions  of  the  Civil  Practice  Act  shall  annlv  tn  «n 
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proceedings  thereunder  in  courts  of  record,  except  as  otherwise 
provided  in  the  Replevin  Act. 

It  is  the  opinion  of  this  court  that  this  section  in- 
dicates a  clear  legislative  intent  not  to  limit  or  circum- 
scribe the  procedure  under  the  Replevin  statute  as  though  it 
were  a  complete  code  unto  itself,  but  rather  to  supplement 
it  by  the  rules  of  the  Civil  Practice  Act  to  achieve  greater 
uniformity  of  procedure,  unless  those  rules  are  in  conflict 
with  the  express  terms  of  the  Replevin  Act. 

There  is  no  provision  in  the  Replevin  Act  pertaining  to 
pre-trial  hearings  or  consent  judgments,  and  it  would  appear 
to  this  court  that  the  situation  is  within  the  contemplated 
purpose  of  Section  Els,  and  is,  therefore,  a  proper  case  for 
the  application  of  the  Civil  Practice  Act.  Moreover,  it  has 
been  held  in  cases  under  other  special  statutes,  i.  e. ,  Forcible 
Entry  and  Detainer  Act,  Workmen's  Compensation  Act,  that  where 
the  special  statutes  are  silent,  the  orovisions  of  the  Civil 
Practice  Act  are  applicable,   ^alnscott  v.  Pennlkoff,  287 
111.  App.  78;  ^intersteen  v.  Nat.  Cooperage  Co.,  361  111.  95. 

Under  the  terms  and  provisions  of  the  Civil  Practice  Act, 
(spc.  182a,  ch.  110,  111.  Rev.  Stats.,  1945)  authority  Is 
given  to  the  trial  court  to  direct  parties  to  appear  before 
it  for  a  pre-trial  conference  to  consider  any  matter  as  may 
aid  in  the  disposition  of  the  action.  This  provision  is  sup- 
plemented by  the  Supreme  Court  rules  relative  to  pre-trial 
procedures,  (Sec.  259.  23a,  ch.  110,  111.  Rev.  Stats.,  1945) 
which  provide  that  "the  Court  shall  make  an  order  which  recites 
the  agreements  made  by  the  parties  as  to  any  of  the  matters  con- 
sidered; and  such  order,  when  entered,  shall  control  the  sub- 
sequent course  of  the  action." 

Therefore,  the  action  of  the  court  in  the  instant  case  in 
entering  a  consent  Judgment  at  the  pre-trial  hearing  was  clearly 
authorized  by  the  Civil  Practice  Act  and  the  rules  promulgated 
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It  is  the  settled  law  of  this  state,  moreover,  that 
where  the  parties  to  a  cause  have  consented  to  the  entry  of 
a  decree,  they  are  bound  thereby;  and  that  inhere  such  decree 
ia  sanctioned  by  the  court,  it  has  the  same  force  and  effect 
as  a  Judgment  or  decree  entered  after  a  contest,  unless  the 
consent  of  the  complaining  party  was  procured  by  fraud. 
People  v.  Spring  Lake  Drainage  Diet.,  25,3  111.  479,  491;  Berg- 
man v.  Rhodes,  334  111.  137;  Consaer  v.  Wisniewski,  293  111. 
App.  529;  City  of  Kankakee  v.  Lang,  323  111.  App.  14. 

In  the  recent  case  of  First  National  Bank  of  Chicago  v. 
Whitlock,  327  111.  App.  127,  the  court  reviewed  the  cases  in- 
volving the  legal  effect  of  consent  decrees.   At  p.  138,  the 
court  quoted  with  approval  the  following  excerpt  from  People 
v.  Soring  Lake  Drainage  Dist.,  supra: 

rt,A  consent  decree  is  one  based  upon  the  consent 
or  agreement  of  the  parties  which  may  su-oerceie 
both  pleading  and  evidence,  and  even  go  to  the 
extent  of  .  .  .  limiting  the  relief  to  be  granted. 
Such  a  decree  is  absolutely  conclusive  upon  the 
consenting  parties,  and  can  not  be  amended  or 
varied  without  like  consent,  nor  can  it  be  reheard, 
appealed  from,  or  reviewed  upon  writ  of  error. • " 

This  rule  is  predicated  upon  the  sound  reason  that  a 
party  can  not  complain  of  an  error  which  he  himself  induced 
the  court  to  make.   People  v.  Joliet  Trust  &  Savings  Bank, 
315  111.  App.  11,  15. 

In  the  instant  case  defendant  contends  further  that  the 
Judgment  of  "the  court  is  void  because  at  the  time  it  was  entered, 
he  was  not  informed,  and  did  not  agree  that  all  rights  of 
action  he  might  have  against  the  plaintiffs  prior  to  the  date 
of  the  Judgment  were  to  be  barred. 

This  contention  cannot  be  sustained  by  this  court,  for, 
irrespective  of  what  the  defendant  may  or  may  not  hav<=  actually 
understood,  he  vas  represented  by  licensed  legal  counsel,  who 
wes  deemed' to  be  sufficiently  competent  to  comprehend  the  nature 
of  the  agreement  and  the  order  of  the  court  pursuant  thereto, 
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vith  reference  to  the  personal  understanding  of  the  de- 
fendant, the  Illinois  Supreme  Court,  In  Bergman  *r.  Rhodes, 
534  111.  137,  quoted  with  approval  the  rul<=>  enunciated  by  the 
court  in  Hungarian  Benevolent  Society  v.  Society,  283  111.  99: 

"'.  .  .  that  vhere  an  attorney  is  the  counsel  of 
record  for  a  client,  his  agreement  in  the  conduct 
and  management  of  the  litigation  must  he  considered 
as  the  agreement  of  his  client  and  if  any  of  his 
acts  are  without,  sufficient  authority  as  between 
him  and  his  client  the  remedy  is  against  the  counsel. ' * 

By  virtue  of  the  foregoing  authorities,  it  is  the  opinion 
of  this  court  that  the  Judgment  by  agreement  between  the  parties 
in  the  Instant  case  was  within  the  Jurisdiction  of  the  court 
and  could  not  be  set  aside  on  a  motion,  therefor,  nor  is  it 
subject  to  review  on  this  appeal.   It  is  not  necessary,  there- 
fore, to  consider  the  defense  on  the  merits  which  defendant 
ably  presents  in  his  brief  and  argument.   It  is  veil  estab- 
lished that  parties  to  a  pending  case  may  agre<=  to  the  ren- 
dition of  a  decree  involving  any  right  which  may  be  the  sub- 
ject of  litigation,  and  In  the  instant  case  defendant  chose, 
through  his  counsel,  not  to  press  his  iefense,  however  meritor- 
ious it  may  have  been,  in  the  replevin  suit  and  agreed  to 
terminate  the  litigation  according  to  the  agreement  incorpor- 
ated in  the  judgment.  Ho  cannot  now  repudiate  this  agreement. 

Defendant  calls  the  attention  of  the  court  to  the  alleged 
misconduct  of  the  plaintiffs,  thereby  they  failed  to  return 
the  truck  and  to  pay  the  remainder  of  the  storage  thereon,  and 
defendant  was  required  to  pay  $84.50  in  order  to  secure  posses- 
sion of  his  truck. 

Inasmuch  as  the  court  may  look  to  the  Whole  record  to 
determine  the  nature  and  scope  of  the  judgment,  tfahl  v.  Schmidt, 
317  111.  331,  342,  in  the  case  at  bar  it  can  be  fairly  implied 
fr^ra  the  Judgment  dismissing  the  case  and  charging  the  costs  to 
plaintiffs  that  they  were  to  return  the  truck  and  pay  the  re- 
mainder of  the  storage.   'This  is  particularly  evident  from  the 
statement  in  the  decree  that  the  025.00  to  be  paid  by  the  de- 
fendant was  "in  full  of  all  claims  for  storage." 
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The  fact  that  the  plaintiffs  did  not  comply  with  the 
implied  terms  of  the  order  does  not  modify  or  change  the 
binding  effect  of  the  consent  Judgment,  nor  warrant  its  being 
set  aside.   However,  there  is  nothing  in  the  terms  of  the  said 
Judgment  which  bars  or  precludes  defendant  from  pursuing  any 
rights  he  may  have  against  plaintiffs  for  their  failure  to 
comply  with  the  order  of  the  court,  inasmuch  as  such  rights 
have  arisen  subsequent  to  the  rendition  of  the  Judgment. 

The  statement  in  the  decree  barring  each  party  from 
bringing  any  action  against  the  other  "any  cause  of  action, 
claim  or  demand  whatsoever  accruing  prior  to  this  date,"  can 
legitimately  be  interpreted  to  refer  only  to  claims  arising 
out  of  the  various  transactions  over  the  possession  of  the 
truck  prior  to  the  entry  of  the  decree.   Clearly  it  can  not 
be  construed,  as  defendant  urges,  to  bar  claims  involving 
matters  not  before  the  court,  for  such  an  interpretation  would 
be  in  manifest  disregard  of  the  record. 

It  is  the  decision  of  this  court  that  inasmuch  as  the 
Circuit  Court:  had  jurisdiction  of  the  parties  and  of  the  sub- 
ject matter,  and  authority  to  enter  a  Judgment  by  consent  and 
agreement  ox"  the  parties,  through  their  respective  counsels, 
the  Judgment  entered  by  the  court  is  valid  and  in  full  force 
and  effect,  and  should  be  affirmed. 

JUDGMENT  AFFIRMED, 
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Bristow,  J. — This  is  an  appeal  by  GUzella  Schveidler,  the 
petitioner,  from  an  order  of  the  circuit  court  of  DuPsge  County 
dismissing  her  petition  to  modify  the  alimony  provisions  of  a 
divorce  lecrpe  entered  May  6,  1935. 

The  p°tition  alleg°s,  in  substance,  that  unier  the  t^rms 
of  the  said  iecree  petitioner  was  granted  a  divorce  from 
Richard  Sch^eidlpr,  thp  respondent  h^r°in,  on  the  grounls  of 
extreme  and  repeat-^!  curelty,  and  rpsp~>nient  was  oriprel  to 
pay  her  $20.00  per  wepk  for  h°r  maintenf-nc°. 

It  is  furthar  all°g°i  that  since  the  entry  of  the  said 
decree  the  circumstances  of  both  thp  petitioner  and  reso anient 
have  changed  sufficiently  to  varrant  an  increase  in  the  amount 
of  alimony  payable  to  the  petitioner.   The  specific  changes 
r°lied  upon  are:   that  the  income  of  the  responient  is  greater; 
that  petitioner  has  b^en  required  to  pay  an  incorap  tax  on  the 
money  rcCPi'rPd  by  her  as  alimony  x-.-hich  sh°  was  not  rcquirpd 
to  pay  ft  the  date  of  the  entry  of  th.p  original  dpcrpp, 
vheras  r°  soon  lent  hap  be^n  relied  from  paying  any  income  tax 
on  his  alimony  oym°nts;  that  r°s~onient  no  longer  is  required 
to  make  payn°nts  on  thp  mortgage,  nor  pay  the  general  taxes 
on  the  premises  occuoi^d  by  the  petitioner,  wheras  petitioner 
is  now  require!  to  pay  the  e^eral  property  tp.^PB;  and  finally, 
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that  the  cost  of  living  has  materially  advanced. 

Respondent  contends,  however,  that  the  necessity  of  the 
petitioner  has  not  increased  since  the  date  of  the  decree  and 
that  respondent's  ability  to  contribute  has  not  changed  suffi- 
ciently to  warrant  a  modification  of  the  original  alimony  pro- 
visions. 

On  the  basis  of  the  testimony  and  exhibits  offered  in 
evidence,  the  circuit  court  dismissed  the  oetition  In  an  order 
finding  that  the  terms  of  the  original  derree  incorporated  a 
property  settlement  between  the  parties,  and  that  the  present 
circumstances  did  not  warrant  an  increase  in  the  amount  of  ali- 
mony. 

From  this  order,  the  petitioner  has  appealed,  and  the  sole 
inquiry  presented  on  this  review  is  vhether  the  circuit  court 
erred  in  concluding  that  the  present  circumstances  of  the 
parties  did  not  x-^arrant  an  increase  in  the  amount  of  alimony 
payable  to  the  petitioner. 

Under  the  terms  and  provisions  of  section  18  of  the 
Divorce  Act,  (ch.  40,  111.  Rev.  Stats.,  19^5)   "th^  court 
may  mak°  such  alterations  in  the  allowance  of  alimony... as 
shall  appear  reasonable  an  1  proper." 

This  section  of  the  statute  has  been  construed  in  Herrick  v. 
Herrick,  319  111.  146,  to  authorize  the  court  to  modify  the 
alimony  terms  whenever  the  circumstances  warrant  irrespective 
of  vhether  the  original  decree  incorporated  a  property  settle- 
ment. 

In  the  Herrick  case,  supra.,  the  court  stated  at  p.  l42: 
"The  fact  that  the  provision  male  for  the  support  and 
maintenance  of  the  wife  is  incorporated  In  the  leer*30 
by  agreement  of  th°  parties  adds  nothing  to  the  force 
and  effect  of  the  ieCreo  pnd  i.oog  not  affect  the  pov^r 
of  the  court  to  enter  further  orders  respecting  alimony. " 
(citations) 

In  the  instant  case  petitioner  contends  that  the  circuit 

court  did  not  follow  this  established  precedent  and  danied  the 

petition  on  the  ground  that  the  original  settlement  barred  an 

increase  in  alimony.   The  reference  by  the  court  to  the  property 

settlement  was  made  solely  in  support  of  its  conclusion  that  the 

original  alimony  terras  are  presently  adequate,  and  not  as  a 

denial  of  the  power  0f  th°  court  to  modify  the  terms..  There- 
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fore,  the  attention  of  this  court  will  b°  dir°cted  to  the 
facts  and  cirsumstances  relied  upon  by  petitioner  as  warran- 
ting an  increase  in  alimony. 

The  Illinois  Supreme  Court  in  Smith  v.  Smith,  33A  111. 
,370,  has  enunciate!  the  test  to  be  apolled  in  determining 

whether  the  circumstances  warrant  a  change  in  the  alimony  pro- 
visions of  a  decree.   The  court  stated  at  p.  382: 

"The  criterion  is. . .Has  the  necessity  of  th°  peti- 
tioner changed  since  the  rendition  of  the  decree, 
and  has  the  ability  of  the  husband  to  contribute  to 
to  it  also  changed. "   Craig  v.  Craig,  163  111.  176. 
On  the  date  of  the  original  divorce  iecreethe  respondent's 
earnings  were  approximately  $4,000  a  year  ani  he  was  heavily 
indebted.   Under  the  alimony  provisions  petitioner  ws a  awar l°d 
the  car  and  the  homestead,  and  respondent  was  oriered  to  pay 
the  interest  and  principal  of  the  mortgage,  ani  all  tares  on 
the  premises  until  the  mortgage  would  be  pail.   In  addition 
thereto,  respondent  was  required  to  WpT   petitioner  $20.00  per 
weejK  for  har  maintenance  and  support,  which  sum  was  not  to  be 
reduced  when  the  minor  child  reached  the  a  e  of  eighteen. 

In  support  of  her  petition  for  Increased  alimony  petitioner 
has  adduced  evidence  to  show  that  according  to  his  income  tax 
returns,  the  npt  income  of  respondent  increased  in  1944  to 
$5,894,  and  in  194S  to  $7,624.   As  a  result  of  the  change  in 
the  federal  income  tar  law  (subdivj-i&on  k,  sec.  22,  Internal 
Revenue  Code,  U.3.C.A. )  respondent  is  authorised  to  deduct' 
alimony  payments  in  the  computation  of  his  tax,  whereby  he 
effected  a  savings  of  some  $200.00  each  year,  whereas,  peti- 
tioner has  been  required  to  pay  an  average  tax  of  117.00  per 
year  on  a  total  income  of  $1,040. 

Petitioner  further  calls  attention  to  the  court  to  the 
fact  that  she  now  has  the  allltional  burder  of  paying  the 
general  property  taxes  on  the  homestead,  which  amount  to 
approximately  $100.00  yearly.   Moreover,  petitioner  is  6?  years 
oil  and  her  health  is  somewhat  impaired,  thereby  necessitatis*!'/ 
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certain  medical  expenditure.   Finally,  reference  is  made  to 
the  increased  cost  of  living  whereby  the  purchasing  power  of 
$20.0^  is  markedly  reduced.   This  latter  eircamstanae  does  not 

constitute  a  material  factor  inasmuch  as  it  affects  both  parties 
similarly  and,  thprefore,  can  dp  dismissed  from  consideration 
by  the  court. 

With  ref  prince,  however,  to  "the  ot>->er  allegations  in  the 
petition,  it  is  apparent  that  the  ability  of  the  husband  "to 
contribute"  has  increased  appreciably,  for  his  net  income  has 
approximately  doubled  since  the  date  of  the  original  decree* 
Moreover,  there  is  some  controverted  evidence  in  the  record 
concerning  his  half  ownership  of  the  building  where  his  store 
is  now  located,  title  b°ing  held  in  the  name  of  his  present  wife. 

At  th°  s^me  time  the  evidence  tends  to  indicate  that  the 
needs  of  the  petitioner  have  definitely  increase!  since  the 
entry  of  the  decree,   Sh°  is  now  required  to  pay  under  the  new 
tax  amendment  «n  income  tax  of  $117  on  an  annual  income  of 
*1040,  whereas  respondents  income  tax  is  correspondingly  reduced 
over  ?200.00  annually. 

Admittedly  the  mere  fact  that  the  statute  shifts  the  pay- 
ment of  the  tax  does  not  in  itself  constitute  a  Justification 
for  increasing  the  alimony  payments.   The  inquiry  in  each  case 
must  be  whether  the  payment  of  the  tax  rcduces  the  wife's  income 
beyond  what  is  necessary  for  her  station  in  life.   Russell  v. 
Russell,  142  F.  (2d)  753,  754.   Jacobs  v.  Jacobs,  328  111. 
App.   1J53;  Kraunz  v.  Kraun? ,  292  N.Y.  152. 

This  issue  was  passed  upon  for  the  first  time  by  the  Ill- 
inois courts  in  the  Jacobs  case,  supra,  where  the  court  held 
that  the  alimony  payments  shouli  be  increased  on  the  ground 
that  the  amendment  of  the  irmme  tax  statute  resulted  in  a 
Substantial  reduction  in  the  bal-nce  reraai  ing  in  the  hands  of 
the  petitioner  after  the  oaym°nt  of  the  income  tax.   The  court 
stated  at  p.  142: 

"We  think  any  decrease  in  the  "ife's  income,  whether 
due  to  the  payment  of  income  taxes  or" to  any  other  reason 
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which  reduces  her  income  beyond  what  is  neeeasary  for  her 
station  in  life  may  b^  considered.11  (Citing  Russell  v. 
Russell,  142  F.  (Id)  75?.) 

It  is  the  opinion  of  the  court  that  in  the  ease  at  bar  the 
payment  of  $117  for  incomp  teres  constitutes  a  financial  strain 
on  the  petitioner,  T>*hose  total  incomp  is  only  $1040  annually. 
This  strain  is  aggravated  by  the  fact  that  since  the  mortgage 
has  bpen  paid  oof  the  petitioner  is  now  required  to  pay  the 
genorsl  taxes  on  the  homestead,  amounting  to  approximately 
$100  per  year.   The  payment  of  this  tax,  together  with  the 
income  ta^,  affects  a  substantial  reduction  in  the  supoort  re- 
ceived by  the  petitioner  at  the  present  time,  of  whleh  this  court 
should  take  cogni'.anc0 . 

In  Kraunz  v.  Kaunz,  29?  N.Y.  152,  156,  when  the  court  in- 
creased the  alimony  allowed  the  wife  because  of  an  increase 
in  the  amount  of  tf:-°s  she  had  to  \asyf,    it  was  stated: 

"In  fixing  the  alimony  to  be  paid  by  a  defendant  .  . 
the  court  would  certainly  take  into  account  the  income  ani  other 
tn^es  which  the  wife  and  husband  would  probably  be  compelled  to 

pay No  public  policy  embodied  in  the  tax  statutes  is  thwarted 

by  thQ  court  when  they  direct  a  defendant  in  a  matrimonial  action 
to  pay  to  his  wife  for  her  support.  .  .  a  sum  commensurate  with 
his  financial  ability  to  oay  and  sufficient  to  furnish  proper 
support  after  ta.rps  are  pail." 

Under  the  foregoing  facts  and  circumstances,  tested  by  the 
criterion  set  forth  by  the  Suoreme  Court  in  the  Smith  case, 
supra,  r°ii^d  upon  by  the  respondent,  i.e.,  that  there  must  be 
a  change  in  the  need  of  the  wife  and  in  the  ability  of  the  hus- 
band to  contribute,  it  is  the  considered  julgment  of  this  court 
that  some  increase  in  the  amount  of  alimony  payable  to  the  peti- 
tioner is  warranted  in  the  instant  case.   Therefore,  the  Judg- 
ment of  the  circuit  court  denying  the  petition  for  an  increase 
in  alimony  and  a  modification  of  the  terms  of  the  original 
decree  was  in  error  and  should  be  reversed  and  remandei  so  that 
some  additional  allowance  of  alimony  may  be  made  as  shall  appear 
to  the  court  to  be  reasonable  and  proper  under  all  the  circum- 
stancejff. 

In  accordance  with  the  prayer  in  the  petition,  petitioner 
is  entitled  to  reasonable  s-t^orney  fe=>s  necessarily  incurred 


-.' 


1- 


: 


...     . 
.     .     . 

■  •         •  ,  ■       ■  -  - 

■ 
'     ■  "... 

•-         '  .     ' 

".  -      . 

. 

-     ■ 
I 


-6- 
by  her  in  this  proceeding. 


REVERSED  AND  REMANDED  WITH  DIRECTION 


. 


Gen.   No.    10085 
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Abstract 


AGENDA  NO.    5 


IN   THE  APPELLATE  GOUT   OF  THE 
STATE  OP  ILLINOIS 


SECOND  DISTRICT 
MAY   TERM,   A.    D.    1946 


- 


THE  WAUKEGAN   TIMES   THEATRE 
CORPORATION,    A  CORPORATION, 

PLAI W  IPP-iAPPELLANT , 


V. 


NELLIE  CONRAD,  AND  WESTERN  AND  j 
SOUTHERN  LIFE  INSURANCE  COMPANY,  ) 
A  CORPORATION,  ) 

) 

DEFENDANTS-APPELLEES .         ) 


3 29  I. A 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
LAKE   COUNTY 


Mr.   Justice  Dove  delivered  the  opinion  of  the   court: 

This  is  an  appeal  from  a  decree  allowing   interest  on  a 
disputed  fuel   oil  bill.  Appellant  filed  a  complaint  against  ap- 
pellees in  the  circuit  court  of  Lake  County  for  an  injunction 
restraining  the   prosecution  of  a  forcible  entry  and  detainer  suit 
theretofore  Instituted  by  Nellie  Conrad,    or  the  proeeoution  of  any 
other  action  for  possession  of  the  premises  involved,     ^ellie  Con- 
rad filed  an  answer,   and  a  counterclaim  alleging,   among  other 
things,  money  due  for  fuel  oil,  under  the  ninth  paragraph  of  the 
lease.     The  theatre  company's  answer  thereto  prayed  for  a  con- 
struction of  the  ninth  paragraph,    and  denied  it  was   indebted  to 
the   defendants  as  alleged  in  the  counterclaim. 

The   ninth  paragraph  of  the  lease  reads  as  follows: 
"Lessor  shall  furnish  to  lessee  in  the  radiators  in  said 
demised  premises,    a  reasonable  amount  of  hot   water  heat  or  steam 
heat  at   reasonable  hours  If   the  weather  and  temperature  require  it, 
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for  the  use   of  lessee.*****     Lessee  shall  pay  one  half  the 
cost   of  the  fuel  furnished  to  the  heating  plant  used  to  heat 
said  premises,    it  being  specifically  understood  that   said  heating 
plant  heats,    in  addition  to  the   premises  herein  demised,   the  so- 
oalled  "Pantheon  Building"  located  at  38  S.   Genesee  Street, 
Waukegan,   Illinois,    consisting  of  stores,   apartments  and  offices." 

The  trial  court  entered  a  decree  holding  the  lease  to  be 
in  effect  between  the  parties,   and  dismissed  the  counterclaim  for 
want  of  equity,    except  that  part  thereof  pertaining  to  the  amount 
claimed  to  be  due  Nellie  Gonrad  for  fuel  oil,   and  construed  the 
ninth  paragraph  of  the  lease  as  meaning  that  the  lessee  is  liable 
for  and  should  pay  one  half  the  cost  of  the  fuel  furnished  to  heat 
the    demised  premises  only,   and  is  not   liable   to  pay  for  any  portion 
of  the   fuel  furnished  to   supply  heat  or  hot  water  to  the  so-called 
"Pantheon  Building,"   or  any  other  building  except    the  theatre  prem- 
ises.     Upon  an  appeal  to   this   court    (324  111.  App.    622)  we  affirmed 
the  decree  in  all  respects  except  the  holding  as  to  the   amount  of 
fuel  oil  foijwhich  the  theatre  company  is  liable,  held  that  it  is 
liable  for  one  half  the  bills  rendered  for  all  the  oil  used  in  the 
heating  plant,    and  reversed  that  part  of   the  deoree   and  remanded  the 
cause  with  directions  to  modify  it  in  this  respect  in  accordance 
with  the  views  expressed  in  the  opinion.     Other  facts,  not   important 
here,   appear  in  the   opinion. 

Upon  the  remanding  order  being  filed,  the  decree  was  modi- 
fied,   requiring  the  counter claimants  to  file  their  account  of  the 
fuel  oil  used  to  heat  the  premises,    showing  in  detail  the  dates, 
quantities,   and  amounts  paid  for  such  fuel  oil  and  all  payments  made 
for  or  on  behalf   of  plaintiff    (appellant)   on  account  thereof^   to- 
gether with  credit  for  interest  on  the  f  5000  deposited  with  the 
lessor  as   security  on  the  lease,   and  which,   by  the  terms   thereof, 
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^ore  interest  at  &%  per  annum.     Nellie  Conrad  filed  an  account, 
and  included  therein  interest   on  the  fuel  oil  bills,   computed 
at  6%  per  annum  on  the   unpaid  "balances.     Appellant  filed  objec- 
tions  to  the  account,   on  the  grounds  that  it  did  not   comply  with 
the   order  of  the  trial  court,    in  that  it   Included  interest;   that 
no  interest  was  sought  to  be  recovered  by  the  counterclaim,  and 
no  mention  of  Interest  was  made  by  the  count erclaimant  in  her 
offer  of  proofs  before  the  master;   thatpiere  is  no  legal  liabil- 
ity for  Interest  on  a  disputed  claim  and  the  claim  involved  was 
disputed;   and  that   this  court  made  no  mention  of   interest  on  the 
fuel  account  in  the  opinions.     The  trial  court  overruled  the  objec- 
tions  to  the  account,    and  entered  a  decree  finding  that  on  March 
1,  1945,  there  was  due  Nellie  Conrad  under  the  account  filed, 
with  interest  computed  at  5%  per   annum,   the   sum  of  $2882.34  for 
oil  purchased  and  unpaid  for  under  the  terms   of  the   lease  as  con- 
strued by  this  court,    and  that   on  said  date  there  was  due  appel- 
lant  the  $5000  deposited  as  security,   after  having  given  appellant 
credit  for  all  interest  thereon  at  Q%  per  annum  up  to  that  time, 
leaving  a  net  balanoe  of  $2117.86  due  appellant,    and  ordering 
Kellie  Conrad  to  pay  the  same  within  30  days,  with  interest  thereon 
at  6%  per  annum  ftfom  March  1,  1945  to  the  date  of  the  decree.     This 
appeal  is  prosecuted  by  the  theatre  company. 

The  mandate  of  this   court  on  the   former  appeal  directs  the 
trial  court  to  modify  the  decree    ain  accordance  with  the  views  ex- 
pressed in  the   opinion  filed  herein."     Appellee's  contention  that 
the   instant  appeal  should  be  dismissed  because  neither  the  abstract 
nor  the  record  contains  such  opinion,   has  no  merit.      On  a  second 
appeal,   this   court  takes   Judicial  notice  of  its  own  record  and  the 
opinion  rendered  on  a  prior  appeal  between  the  same  parties  and 
Involving  the  same    subject  matter.      (Jackson  v.    G-los,    249  111.   388, 
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392;    23  C.   J.   Evldence„tec/'7/l'5S*W-     Cases  cited  by   appellee, 

not  involving  the  same  cause,    the  same  parties,   or  the   same  court, 

are  not   in  point. 

Appellant  urges  here  the  same   objections   to  the  account 
which  he  raised  in  the  trial   court.  Appellees  rely  upon  that  por- 
tion of  section  2  of  the  Interest  act,    (111,  Rev.   Stat.  1945,    chap. 
74,    par.   2),  which  provides  for  interest  at  5%  per  annua  on  all  moneys 
after  they  "become  due   on  any  instrument  of  writing.     It  is  not   claim- 
ed that    Interest  was  due  under  any  of  the    other  provisionsof  that 
section. 

On  the  former  appeal  we  noted  that  appellant   took  over  the 
lease  on  May  4,   1937  and  that   on  September  20,   1937,   appellant's 
president  wrote  appellee's  agent   agreeing  to  pay  its  predecessors' 
unpald  £sfe&Aoll  bills   amounting  to    $1591,32,   by  paying   #91.32  that 
day  and  $100  per  month  thereafter,    and  reduced  that   bill  to  31000; 
and  that  appellee's  agent  testified  that  the  amount  due  for  oil  at 
the  time  he  testified  was     §1988.65,   allowing  a  credit   of  $400  for 
interest   on  the  $5000  advance  by  the  lessee  under  the  terms  of  the 
lease,  and  that  credit  was   given  annually  for  such  interest  against 
the  amount  die  for  oll„ 

The   lease  provides  for  interest  on  the  $5000  deposit,   but 
does  not  provide  for  any  interest   on  unpaid  fuel  oil  bills.     From 
December  27,   1934,   the  date  of  the  lease,  up  to  the  time  that   the 
count erclaimant  filed  her  account   in  response  to   the   order  of  the 
trial  court  after  the  cause  was   remanded,   no  interest   on  any  unpaid 
fuel  oil  bill  was  ever  claimed,    so  far  as  the  record  shows,  but  the 
parties  treated  the  contract  as  requiring  the  lessee  to  pay  only 
one  half   the  oost  of  the  fuel   oil,  without  interest,  and  even  though 
there  were  delays  in  making  such  payments  no  interest  was  ever  claim 
ed  from  the  lessee  or  from  appellant.      It  is  a  familiar  rule  that 
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courts  will  give  great  weight  to  a  construction  of  a  contract 
placed  upon  it  by  the  parties  themselves  and  by  their  i*e*aeAor 
failure  to   act  in  connection  with  it.      (Lehmann  v.   Revell,  354 
111.   262,    281.). 

The  counterclaim  did  not  allege  that   any  interest  was 
owing  by  appellant   on  unpaid  fuel   oil  bills,    and  the   testimony 
of  the   count erclaimant's  own  witness  discloses  that   no  claim 
against  appellant  for  interest  was  urged  or  contemplated  in  the 
trial  court.     No  suoh  claim  was  made  in  this  court  on  the  former 
appeal,   such  interest  was  not  mentioned  in  the  opinion  or  mandate 
of  tliis  court,   or  in  the  modifying  order  of  the   trial  court,   but 
the    cause  was  tried,  appealed,    reversed  and  remanded  on  a  claim  for 
one  half  the  fuel  oil  bills  without   interest. 

Piecemeal  litigation  is   not   permitted  and  neither  the  par- 
ties nor  the  court  may  be  twice  vexed  with  the  same  cause  of  action. 
(Skolnik  v.   Petella,    576  111.    500,    507;   Travelers  Ins.    Go.   v.   Mayo, 
170  id.   498,    502;   ^mm^tm^^0^N^^^^&^^^^^\  *     Recovery 
for  part  of  an  entire  demand  will  bar  an  action  for  the  remainder, 
if  the  remainder  was  due  when  the  first  action  was  oommeneed.      (Du- 
laney  v.   Payne,   101  111.   325;  Abbott  v.   Brown,   131   id.   108;   Jackson 
v.  Glos,   supra).     Although  it  has  been  held,  as  urged  by  appellee, 
where  interest  is  payable  under  a  statute,   it   is   not  neoessary  to 
specify  interest   in  the  declaration,    (Haley  v.    Supreme  Court  of 
Honor,    139  111.  App.   478;   W^fTrness  v.    Independent   °rder  of  Forresters, 
244  id,    211),   that    dootrine  does  not  militate  against  the   principle 
that  a  cause  of  action  oannot   be  split  and  piecemeal   litigation  is    not 
permissable.     The  trial  court  erred  in  allowing  interest   on  the  un- 
paid fuel   oil  bills. 

The  decree  entered  on  November  10,   1945,    gives  the  counter- 
claimant  30  days  in  which  to  make  payment,   with  interest  on  the 
amount    of  it   at   6$  per  annum  from  March  1,   1945  to   the  date  of  the 
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decree.     This  is  not  granting  a  thirty  days1   interest  free  period, 
as   claimed  by  appellant,   "but  under  the  statute,    (111.  Rev.    Stat. 
1945,    chap.   74,  par.   3),   the  decree  draws   interest  at   5$  per  an- 
num from  its  date  until  paid,   which  covers  the  thirty   day  period 
mentioned. 

Appellant  claims    that   the   account  filed  "by  the  counter- 
claimant  shows  that   one  half  of  the  fuel  oil  hills  amounts  to 
$4767.55;  that  after  crediting   the  cash  payments  made  thereon  and 
the   Interest  credited  on  the   $5000  deposit,   as  shown  by  the  account, 
the  balance  is   $1726. 35,   and,   deducting  this  balance  from  the   $5000 
deposit  leaves   $3273.77  due   appellant   from  the  counter  claimant    on 
March  1,   1945.      The   correctness   of  this   computation,  exoluding  the 
item  of   interest    on  unpaid  .wis   oil  bills,    improperly  charged  in 
the  account  filed  by  the   count erclaiaant,    is  not   disputed  by  her. 

That  portion  of  the  modified  decree  relating  to   interest   on 
the   unpaid  fuel   oil  bills  and  the  amount  found  due  to  appellant  from 
the  count  erclairaant)  is  reversed,   and  the  cause  is  remanded  with 
directions  to  modify  the  same  to  conform  to  the  views  herein  express- 
ed,  by  excluding  any  interest  on  the  unpaid  fuel   oil  bills .     In  all 
other  respects  the  modified  decree  is  affirmed. 

Reversed  in  part  and  remanded  with  directions. 
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Abstract 

SEN.  NO.  10090 AGENDA  NO.  8 

IN  THE  APPELLATE  COURT  OF  THE 
STATE  OF  ILLINOIS 


SECOND  DISTRICT 
May  Term,  A.  D.  1946 


V  T  D 


FRANKLIN  F.   17INGARD,  A3  )  QAa    t     ii        r*    a    *.\ 

ADMINISTRATOR  OF   THE  ESTATE  )  O^^    1A     044 

OF  ANNA  PETERS,   DECEASED, 

PETIT  I ONER-APPELLEE , 

V. 

W.   F.  PETERS,    ET  AL. , 

DEFENDANTS.  )  APPEAL  FROM  THE 

PROBATE  COURT  OF 
ROCK   ISLAND   COUNT* 


v. 


•.    F.    PETERS, 

DEFENDANT-APPELLEE,  ) 

) 

1 

MAYME  LINDBURO  AND  HARRY  L.     ) 

LIIOBURG,  \ 

DEFENDANTS-APPELLANTS.         J 

L 


Dove,  J. 

This  is  an  appeal  by  Mayrae  Lindburg,   one  of   the 
children  and  heirs  at  law  of  Anna  Peters,  deoeased,  and  Harry 
L.   Llndburg,  her  husband  from  a  decree  of  the  probate  court 
of  Rook  Island  County,   ordering  a  sale  of  the  decedent's  real 
estate  to  pay  debts  and  oosts  of  administration. 

The  record  discloses  that   on  April  8,   1943,  W.  F. 
Peters,   a  son  of  the  decedent,  filed  two  claims  against  his 
mother's  estate.     One   of  them  was  for  $962.40  on  an  open 
account  and  was  allowed  in  the  sum  of  |293.70.     The  other 
claim  was  for  £L0, 799.72  and  was  based  upon  a  promissory  note 
to  the  claimant,   executed  by  his  parents,  Oust  R.  Peters  and 
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Anna  Peters.     This  note  wa8  for  the  principal  sura  of 
|4930.00  and  was  dated  September  1,   1922,  with  no  maturity 
date  stated  therein,  the  space  therefor  having  "been  left  "blank. 
The  note  recited  that  it  "bore  Interest  at  6$  per  annum,  "but 
the  time  from  whioh  the  Interest  was  to  run  was  also  left 
blank.     Gust  R.  Peters  made  a  payment  of  $158.00  on  the  note 
on  November  6,  1936, 

On  September  24,   1945,  the  administrator  filed  a 
statement  of  the  condition  of  the  estate,   and  a  petition  to 
sell  real  estate  to  pay  debts,  alleging  personal  assets  of 
iflOO.OO  consisting  of  household  furniture,  and  a  deficit  of 
112,193.42.     Appellants  filed  an  answer  and  a  counterclaim, 
alleging  the  claims  were  respectively  barred  by  the  five 
years  and  the  ten  years  Statutues  of  Limitations.     On  the 
trial,   the  court  set  aside  the  Judgment  for  $293.70  on  the 
first  claim  mentioned,    as  barred  by  the  five  years  Statute  of 
Limitations,   of  which  no  complaint  is  made  by  appellee,  and 
that  claim  will  not  be  further  considered.     The  decree  found 
that  the  deficit,  as  nearly  as  could  be  ascertained,  was 
112,224.72,   in  addition  to  expenses  of  administration, 
estimated  at  #1200.00  and  ordered  a  sale  of  the  real  estate 
to  pay  the  same. 

There  being  no  maturity  date  stated  in  the  note,   it 
was  a  demand  note,    (111.  Rev.   Stat.  1945,  chap.   98,  par.  27), 
and  the  Statute  of  Limitations  began  to  run  from  the  date  off 
the  note.      (Ade  v.  Ade,   181  111.  App.   577$  Estate  of  Chapman, 
248  111.  App.  12).     It  is  also  well  settled  that  a  payment 
by  one  joint  debtor  without  the  knowledge  or  assent,  or  sub- 
sequent ratification  by  the  other,  will  not  operate  to  bind 
suoh  other  joint  debtor.      (Soynton  v.    Spafford,   162  111.  113, 
115;  Kallenbaoh  v.  Dickinson,  100  111.  427). 

In  an  effort  to  overcome  the  applicability  of 
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this  doctrine  and  the  running  of  the  Statute  of  Limitations, 
appellees  rely  upon  the  testimony  of  Grace  Peters  Anderson, 
another  daughter  of  the  deoedent.     She  testified  that  a  short 
time  "before  her  parents  went  to  live  with  the  Lindburgs  in 
February,  1939,  she  asked  her  mother,  in  the  presence  of  her 
father,   if  they  had  ever  paid  anything  "back  on  Will's 
(appellee's)  loan  or  his   note,  and  that  her  mother  said:    "Yes, 
a  little."     On  cross-examination  she  testified  that  the  note 
represented  money  loaned  tif  her  "brother  William,    (appellee), 
for  the  purpose  of  improving  property,   and  that   "The  money  was 
loaned  in  April  sometime,  along  in  1938  or  1937,  possibly:" 
and  that   "It  was  that  money  that  they   spoke  to  me  as  owing 
to  my  brother  on  his  note."     Appellee's  ledger  sheet  shows 
a  loan  to  his  father  on  March  31,  1936,   of  $342.00  for 
advancement  to  pay  a  "bill  of  Mollne  Heating  and  Gone t ruction 
Company,  which  indicates  that   tills  was  the  loan  referred  to 
in  the  conversation  "between  the  witness  and  her  mother.     However, 
even  if  she  had  testified  that  her  mother  spoke  of  a  payment  on 
the  #4930. 00  note,   the  statement  by  Anna  Peters  was  not  of 
such  a  character  as  to  toll  the  Statute  of  Limitations  as  to 
her.     To  take  a  case  out  of  the  statute,   there  must  he  either 
an  express  promise,   or  a  conditional  promise,  with  performance 
of  the  condition,  or  such  an  unconditional  admission  of  the 
justice  of  the  debt  as  fairly  to  imply  an  intention  and  promise 
to  pay  it.      (Norton  v.    Colby,   52  111.  198,  202;  Parsons  v. 
Northern  Illinois  Coal  and  Iron  Co.,  38  111.  43*).     There  must 
"be  such  ciroumstanoes  as  reasonaHLy  authorize  an  inference  of 
an  intention  to  waive  the  bar  of  the  statute.     There  must  be 
affirmative  action  or  conduct  designed  to  prospectively  affect 
the  rights  of  the  parties  to  the  prior  contract.      (Kalienbaoh 
v.  Dickinson,   100  111.  427,   435.)     Nothing  saidhy  Anna  Peters     . 
to  the  witness  oan  be  interpreted  as  a  ratification  hy  her 

«»3"* 


- 

1 


0 

■ 


IU 


- 


of  the  payment   of   $158.00  on  the  note  of  1922.     At  most  It 
could  be  nothing  more  than  an  admission  that  the  payment  had 
been  made.     Moreover,  If  the  witness  had  a  pecuniary  interest 
In  the  note,   as  suggested  by  appellant,  her  testimony  was 
incompetent  under  section  2  of  the  Evidence  Act,    (111.  Rev. 
Stat.  1945,  chap.  51,  par,  2)j  and  if  she  did  not  have  any 
such  pecuniary  interest  in  the  note,  as  claimed  by  appellees, 
whatever  Anna  Peters  may  have  said  to  her,   even  if  she  had 
promised  to  pay  the  note,  would  be  ineffectual  to  remove  the 
bar  of  the  statute,  because  a  debtor* s  acknowle dgment  or 
promise  to  one,  not   interested  or  authorized  to  speak  for 
another,  will  not  avoid  the  statute.      (Oarrtll  v.  Forsythe, 
69  111.  127|  Keener  v.  Crull,  19  111.  189;  Wachter  v.  Albee, 
80  111.  47),  and  there  is  no  testimony  tending  to  show  that 
the  witness  represented  or  was  authorised  to  act  or  speak  for 
her  brother,   the  claimant.     Furthermore,  it  was  stipulated 
that  the  assessor's  records  for  1942  do  not  show  any  return 
by  the  claimant  of  any  note  or  credit  held  by  hira. 

Under  the  oiroumstanoes  shown  by  the  record,   the 
Statute  of  Limitations  had  run  against  the  $4930,00  note  on 
September  1,  1932,  as  to  Anna  Peters,   and  there  is  no  competent 
or  relevant  evidence  in  the  record  that  tends  to  show  that  as 
to  her,  the  bar  of  the  statute  was  ever  removed.     Appellee's 
other  claim  of  $293.70  was  set  aside,  and  the  petition  to 
sell  real  estate  alleges  that  no  claim  other  than  those  two 
have  been  or  will  be  allowed  against  the  estate.     There  la 
no  proof  that  any  cost  of  administration  was  due  and  unpaid, 
and  3lnce  the  record  shows  no  allowable  alalia  against  the 
estate,   there  is  no  basis  for  any  sale  of  real  estate  to  pay 
debts.     Nor  is  there  any  showing  that   the  personal  property 
on  hand  is  not  sufficient  to  pay  the  costs  of  administration 
other  than  the  costs  allocable  to  these  two  claims. 
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The  decree  Is  reversed  and  the  cause  is  remanded  to 
the  probate  court  with  directions  to  set  aside  the  Judgment  for 
$10,779.72  entered  on  April  8,   1943,   on  the  note  for  $4930. 00 
and  to  dismiss  the  petition  for  leave  to   sell  the  decedent's 
real  estate  to  pay  debts. 

Reversed  and  remanded  with  directions. 
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APPEAL  FROM  THE 
CIRCUIT    COURT  OF 
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320  I.A.  644 
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Per  Curiam: 

Appellant,  Donald  C.  Allensworth,  was  a  defendant  as  a 
mechanic's  lien  claimant,  in  a  suit  in  the  circuit  court  of  Knox 
Gounty  for  the  partition  of  certain  premises,  known  as  the  Plaza 
Theater,  in  the  City  of  Gales  burg.  He  also  claimed  the  right  to 
have  a  deed  exeouted  by  two  of  the  parties  to  him  for  an  undivided 
one -half   of  the  premises. 

The  record  discloses  that  appellant  had  entered  into  a 
contract  with  the   owners  of  an  undivided  one-half    of  the  said 
£iaza  Theater  property  for  the  purchase  of  their  Interest  on  or 
before  March  1,   1939,   for  $7500  In  cash,    or  by  way   of  a  first 
mortgage  on  all   the  interests  in  the  premises.     A.   L.   Weinberg 
owned  the  other   undivided  half,   and  had  entered  into   a  joint 
venture  with  appellant,   with  a  view  of  remodeling  the  premises  and 
making  a  profit.     Allensworth  contributed  time,    labor  and  some 
money  and  Weinberg  advanced  about  $14,000.     Weinberg  agreed  that 
if  appellant  purchased  the  other  undivided  half   of  the  premises 
for   |7500  that   then  he,  Weinberg,  would,  upon  the  completion  of 
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the  remodeled  building  sign  the  mortgage  covering  the    entire 
real  estate,  and  allow   the  returns   from  the   remodeled  'building 
to  pay  off   the    mortgage.      The    master  found  that  the  venture  had 
proved  disastrous;    that   appellant  did  not  complete  his   contract  with 
Weinberg,  nor  his    contract  of  purchase  for  an  undivided  half  of 
the  premises,    and  that   the    value  of  the  premises  was   less  when     the 
work  of   remodeling  was  dis continued  than  when  it  was  begun.     The 
master's   report  was  approved,    the  decree  finding  against   appellant's 
olaims  was   approved  by  this  court,    (Weinberg  v.    Jenkins,   323  111. 
App.   363),    and   the   Supreme  Court  denied  appellant's  petition  for 
leave  to   appeal.     After  the  mandate  from  this  court  was  filed  in 
the  circuit  court,    appellant   filed  in  that   court  a   "petition  and 
complaint  in  the  nature  of  a  bin  of  review,  ■  on  the  alleged  grounds 
of  newly  discovered  evidence,    fraud  in  procuring  the  decree,   and 
errors  apparent   on  the  face  of  the  record.     The  complaint  was 
stricken  on  motion  of    appellees,    the  cause  was  dismissed  for  want 
of   equity,    and  this   appeal  followed. 

Appellant   also  filed  in  the   circuit  court  a  petition  for 
leave  to    file  a  complaint  in  a  quo  warranto  action  against  Honorable 
Riley  E.  Stevens,   presiding  judge  of  the  ciroult   court  in  the 
partition  proceeding,   and  numerous   other  persons,    including  the 
master  in  chancery,   two  banks,   and  several  professional   and  business 
men,   charging  them  with  fraud,  perjury  and  other  offenses  in  connection 
with  the  partition  suit  and  also  in  other  matters.      The  prayer   of  the 
petition  was   denied  in  the  trial  court  and  this   court  dismissed  the 
appeal.     See  People   of  the   State  of  Illinois  ex  rel  Donald  0.  Aliens- 
worth  v.   R.   E.   Stevens   et  al,    Gen.   No.   10079     in  which  an  opinion 
has  this  day  been  filed. 

Appellant's  claim  that   the  two  proceedings  mentioned  were 
"initiated  in  compliance  with  mandate"  of  the  Supreme   Court  and  of 
this   court,   is  wholly  without   merit  or  foundation.     Nothing  therein 
can  possibly  be  so  interpreted. 
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A  bill  of   review  for   errors  apparent   on  the  face  of  the 
record  does  not   lie  where  the  reoord  sought  to  "he  reviewed  has 
already  been  reviewed  and  the  decree  affirmed  by  an  appellate 
tribunal.      (Hultberg  v.   Anderson,    252  111.   607,    612:   Harrigan 
v.   City   of  Peoria,    262  111.   36,    42).     Leave  of  court  must  be 
obtained  before  filing  a  bill  of  review  for  newly  discovered 
evidence,    and   such  leave  is  also  necessary  where  the   averment   of  newly 
discovered  evidence   is  united  to  or  accompanied  by  a   charge  of  fraud 
in  obtaining  the  decree.     Before  a  bill  of  review  can  be  filed  for 
newly  discovered  evidence   it  must  clearly  be  shown  by  the  alle- 
gations of  the  bin  that  the   new  matter  was  discovered  after  the 
original  decree  was  entered  and  could  not   have  been  discovered 
before  by  the   exercise  of  reasonable  diligence.     The  prayer  of 
the  petition  for  leave  to  file  a  bill  of  review  for  newly  dis- 
covered evidence  will  not  be  granted  except  upon  affidavit   satis- 
fying the   court  that  the  alleged  new  matter  was  not   known  to  the 
petitioner  and  could  not  have  been  discovered  and  produced  or 
used  by  him,   by  the  exercise  of  reasonable  diligence,  before  the 
entry  of  the  decree  sought   to  be  reviewed.      (Schaefer  v.  Wunderle, 
154  111.    577,    587;   Hultberg  v.   Anderson,    supra,   page  607;   5  Encyc. 
of  PI.   &  Prac.    "Sills  of  Fteview",   pp.    587,    588).      It  must  not  be 
merely  cumulative  or  of  an  impeaching  character,  and  must  be  such 
as  would  apparently  have  produced  a  different  result  had  it  been 
known  and  brought  before  the  court.      (G-arlick  v.  Mutual  Loan  & 
Bldg.  Ass'n.    of  Joliet,    187  111.  App.    541;   Hogg  v.   Eckhardt,    267 
111.  App.   506).      The  so-called  abstract  filed  in  this  case  does  not 
show  that  the  bill  was  sworn  to,   or  that  there  was  any  accompanying 
affidavit  to   it   such  as  is  mentioned  above.     This  alone  would  bar 
consideration  of  the  alleged  newly  discovered  evidence  and,  further- 
more,   none  of  it  is    of  such  a  character  as  would  have  produced  a 
different  result  if   it  had  been  known  and  brought   before  the   court. 


-3- 


3 

. . 

.         .  .. 

! 

; 

----- 
i 
-•J  ■  iw 

■  . 

i 

.     i 

.......  ,  .  ■  .  •  . 

- 

■•-.'... 

:.  - 

-:■--■;.  . 

- 

■ 


The  other  ground  of  the  bill  is  alleged  fraud  in  pro- 
curing the  deoree.     A  party  alleging  fraud  must    state  in  his  pleadings 
the  facts  relied  upon  to  show  fraud.     Mere  conclusions   of  the 
pleader  without  averaents  as  to  facts  will  not   support  an  allega- 
tion of  fraud.      (Harrigan  v.    County  of  Peoria,   supra).     The  portion 
of  the  ■bill  headed  "fraud  in  procuring  decree9  consists  of  a  series 
of  interrogatories  with  innuendos  or  implications   of   fraud  without 
any  statements  of  facts,  and  is  thus   insufficient   to  raise  any 
question  as  to   fraud.      Obviously  the  mere  labeling  of  that  part 
of  the  bill  under  the  quoted  heading  has  no  such  effect. 

Appellees  have  made  a  motion  in  this   court  to  dismiss  the 
appeal  because  the  complaint    does  not   set  up  any  cause  of  action 
and  shows  no  cause  for  a  review  of  the  matters  already  fully  ad- 
judicated in  the  previous  action;   also  for  the  reason  that   the 
basic  allegations   are  scurrilous,   scandalous,   contemptuous  and 
Impertinent.      Further   grounds   of  the   motion  are  that    the  abstract 
does  not  comply  with  the  rules  of  this  court  because  it  does  not 
present  clearly  or  concisely,   the   substance  of  the   pleadings   or 
sufficiently  present  the  matters  relied  upon  for  reversal,   and 
that  the  statement   of  the  case  in  the  brief  is  not   in  compliance 
with  the  rules  of  this  court,   because  it  is  not   free  from  argument 
and  is  without  appropriate  references  to   the  abstract,    and  does 
not  contain  any  short  or  clear  statement   of  the  case,    and  contains 
no  propositions  of  law  and  cites  no  authorities. 

Appellant  acted  as  his   own  counsel  in  this  and  the 
original   case,   both  in  the  circuit  court  and  in  this  court.     In 
the  former  case  we  were  very  lenient  in  allowing  the  appeal,   and 
gave  him  every  opportunity  to  have  his  oase  reviewed  in  this 
court,   and  so  pointed  out   in  the   opinion.     Our  disposition  to 
aooord  appellant  an  opportunity  to  be  heard  on  the  former  appeal 
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was  not  an  invitation  to  repeat  the  same  and  other  procedural 
errors  in  a  subsequent  appeal,   or  as  an  intimation  that  the 
established  rules  of  this  court  would  "he  waived  in  such  a  case. 
His   complaint  is  an  attempt   to  reargue  the  cause  on  the  same 
grounds  adjudloated  on  the  former  appeal.     The  motion  of 
appellees  to  dismiss  the  appeal  must  be  allowed. 

As  in  the  appeal  in  thejbriginal  case,   appellant  has 
made  charges  In  this  case  against  the  trial    judges,   lawyers, 
bankers,   reporters  and  others  of  fraud,  perjury,    "subornment , M 
and  of  entering  Into   a  conspiracy  to  defraud  him  of  his  legal 
rights  in  the  cause.      On  the  former  appeal  these  charges  were 
held  to  b«  groundless.     Appellees  made  a  motion  in  the  trial 
court  In  the  instant   case,   to  have  appellant  punished  for  contempt 
on  account  of  such  charges.     Appellant  says  in  his  brief  that 
on  the  hearing  of  the  motion  the  trial  Judge  said  that  the  matter 
was  one  for  the   State's  attorney.      This   Is  not  disputed  by 
appellees,   and  the  ruling,  which  amounted  to  a  denial  of  the 
motion  of  appellees,   is  not   questioned  by  cross  appeal  or 
otherwise. 

Appellees  have  made  a  motion  In  this  court  designed  to 
have  appellant  held  in  contempt  of  this   court  on  acoount   of  such 
charges.     Had  the   trial  court  held  appellant  to  ht  in  contempt 
on  account  of  these  charges,    and  had  the  ruling  been  properly 
presented  here,   the  record  would  have  been  in  uhape  for  this 
court  to  have  considered  the  matter.     That  was  not   done.     The 
trial  court  correctly  dismissed  the  complaint,  and  for  the 
flagrant   disregard  of  the  rules  of  this  court  above  mentioned, 
the  appeal   is   dismissed. 

Appeal  dismissed. 


-5- 


no  ear 

- 

i 

il  sdi  tit  tiuQv 

■ 
■ 


. 


■ 

- 

■  '      "       " 

■- 

- 

■ 

■ 


vet 


GEN.    NO.   10079 


AGENDA  NO.   3 


IN  THE   APPELLATE   COURT  OF   THE 
STATE  OF   ILLINOIS 


SECOND   DISTRICT 
May  Term,  A.D.   1946 


PEOPLE   OF   THE  STATE  OF  ILLINOIS 
EX  REL  DONALD   C.    ALLENSWORTH, 

RELATOR-APPELLANT , 


V. 


E.   R.    STEVENS,    ET  AL. , 

RESPENDENT3-APPELLEES . 
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APPEAL   FROM  THE 
CIRCUIT   COURT  OF 
KNOX  COUNTY 


Per  Curiam: 

Tills   Is  an  appeal  from  an  order  denying  appellant's 
petition  ror  leave  to  rile   a  complaint   in  a  quo  warranto  prQ- 
oeeding,  and  is  a  companion  case  to  Allenswortn  v.  Weinberg,   et 
al.,   Gen.   ko.  10078  in  which  the  antecedent  facts  are  set  forth, 
and  need  not  *>e  repeated  here.     As  in  that  case,   appellant 
claims   that  tnls  case  is  filed  responsive  to  the  mandate  of 
the  Supreme  Court,  for  which  claim  there  is  no  ground  whatso- 
ever.    One   of  the  grounds  alleged  for  the  appeal  in  the 
instant  case  is  that   the  petition  for  leave  to  file  the  quo 
warranto  complaint  was  denied  without   consideration  of  the 
"hill  of  review  in  the  other  case,  claimed  to  fei  ancillary 
hereto. 

The  respondents  in  the  instant  case  are  the   trial 
Judge  in  the  companion  case,   the  master  In  chancery,   a  former 
State's  attorney,   %m  'Hanks,  a  newspaper,  and  several  other 
attorneys,   officers  and  citizens,  alleged  to  constitute  a  "ring" 
for  the   control  of  the  courts.     It  is   unnecessary  to  detail  the 
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charges  mad©  in  the  complaint  "but  it  consists  of  scurrilous, 
soandalous  and  impertinent  charges  and  claims  of  misdemeanors 
and  wrongs  committed  by  the  various  defendants  in  connection 
with  the  'bill  of  review  case,  Allensworth  v.  Weinberg,   et  al 
above  referred  to.     It  also  alleges  other  matters  entirely  foreign 
thereto,   without  alleging  any  facts  in  connection  therewith  which 
would  justify  the  granting  of  leave  to  file  the  complaint. 

The  abstract  does  not  present,   clearly  or  concisely, 
the  substanoe  of  the  pleadings  or  sufficiently  present  the  matters 
relied  upon  for  reversal,  in  violation  of  Rule  8  of  this   court. 
The  statement   of  the   case  in  the  ^rlef  is  not   free  from  argument 
and  is  without  appropriate  references  to  the  so -called  abstract, 
and  does  not  contain  any  short  or  clear  statement   of  the  oase, 
and  the  brief  contains  no  proposition  of  law  or  any  reference  to 
authorities  and  13  insufficient  under  Rule  9  of   this  court. 

Appellant  acted  as  his  own  counsel  in  all  of  these 
proceedings,   and  for  that  reason  we  are  inclined  to  give  him 
every  opportunity,  consistent  with  the  law,  for  a  hearing  "but  we 
should  not  entirely  Ignore  established  rules  of  practice,  and 
entertain  an  appeal  in  which  the  complaint  violates  the  fund- 
amental rules  of  pleadings  and  does  not  state  a  cause  of  action 
and  also  where  the  rules  of  procedure  necessary  to  >>e  observed 
in  presenting  an  appeal  have  been  entirely  Ignored. 

The  claim  of  appellees  that  appellant  should  be  held 
to  "He  in  contempt  of  court  and  punished  on  the  ground  that  the 
complaint  is  malicious  is  not  shown  to  have  been  raised  in  the 
trial  court,   and  for  that  reason  it  is  not  necessary  to  consider 
it  here.     The  appeal  is  dismissed. 

Appeal  dismissed. 
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THERM-O-PROOP  IITSULATION  MANUFACTURING 
CO,,  a  corporation,  MARSHALL  DECKER 
and  EDUARD  STANGE, 

Appellants, 

v. 

philip  mmm. 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 
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Appellee.   ) 
*©•  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  appeal  from  a  decree  dismissing  their  com- 
plaint which  sought  the  cancellation  of  $0  shares  of  stock 
held  by  defendant  in  the  plaintiff  corporation,  and  for  such 
other  relief  as  the  court  should  deem  just  and  equitable.  A 
jeneral  reference  was  had  to  a  master  in  chancery,  who  found 
in  favor  of  plaintiffs  and  recommended  a  decree  in  conformity 
with  his  finding.  However,  pursuant  to  a  hearing  by  the  chan- 
cellor, exceptions  to  the  master's  report  were  sustained,  and 
a  decree  was  entered  dismissing  the  complaint  for  want  of 
equity,  from  which  plaintiffs  have  taken  an  appeal. 

It  appears  from  the  evidence  adduced  upon  the  hearing 
before  the  master  that  for  some  years  prior  to  the  events 
which  gave  rise  to  this  litigation,  the  plaintiffs  Marshall 
Decker  and  Edward  Stange  owned  and  operated  the  Therm-Q-Proof 
Insulation  Company,  which  installed  insulation  material  in 
the  walls  of  buildings.  The  defendant  Philip  Hoffman  worked 
for  this  company  as  a  helper  on  the  installation  Slew  for 
about  ten  years,  through  which  he  acquired  experience  in 
insulation  work  and  skill  in  the  manufacture  0f  wool  to  be 
used  for  insulation  purposes.  In  1940  De^j^y  and  Stange 
formed  the  Therm-O-Proof  Insulation  Manufacturing  Company, 
which  will  hereinafter  be  referred  to  a,  ^he  corporation. 
Although  the  former  company  merely  ins^^ie^  insulating 
material^  the  charter  of  the  new  corpf  nation  gave  it  power 
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to  manufacture  as  well  as  install  such  material.  The  in- 
dividual plaintiffs  paid  the  entire  capitalisation  of 
$5000  of  the  corporation,  which  was  evidenced  by  1^0  shares 
of  no  par  value  stock.  Its  plant  was  established  at  147th 
street  and  Indiana  avenue  in  the  City  of  Dolton,  Illinois. 

On  the  date  of  the  filing  of  the  articles  of  incor- 
poration, October  14,  1940,  a  contract  was  entered  into  by 
Decker  and  otange  on  behalf  of  themselves  and  the  corpor- 
ation, and  the  defendant.  The  contract  provided  in  substance 
that  defendant  would  work  for  the  corporation  in  the  capacity 
of  plant  superintendent  and  general  manager  for  a  period  of 
15  yearsj  that  he  was  to  receive  $50  per  week  for  his  services; 
and  that  in  the  event  he  should  terminate  the  employment  before 
the  designated  term,  he  would  not  enter  into  a  similar  business 
in  any  capacity  directly  or  indirectly  within  a  reasonable 
distance  from  the  site  of  the  plant  for  a  period  of  five  years. 
The  agreement  provided  for  the  transfer  of  one-third  (J>0  share* ) 
of  the  corporate  stock  of  the  Therm-0-Proof  Insulation  Manufac- 
turing Company  to  defendant.  He  paid  no  cash  consideration  for 
the  stock,  and  in  addition  to  his  stated  weekly  salary,  he  also 
iad  an  expense  account  from  the  corporation.  The  agreement 
expressly  stated  that  were  it  not  for  the  promise  of  defendant 
to  enter  into  the  employment  of  the  corporation,  plaintiffs 
v/ould  not  have  organized  it;  that  plaintiffs  had  been  induced 
to  organize  the  corporation  on  the  basis  of  the  representations 
of  defendant  and  to  enter  into  the  contract  because  of  his 
peculiar  and  unique  knowledge  of  the  process  of  manufacturing 
insulation  products. 

On  June  19,  1943  defendant,  after  working  less  than  three 
years  of  the  15-year  contract,  left  the  employ  of  the  corpor- 
ation "without  cause,"  as  the  master  found,  "and  went  into  a 
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line  of  business  which  is  in  direct  competition  with  the 
business  of  plaintiff  corporation  as  provided  in  its 
Charter."  There  is  no  denial  of  the  allegation  in  the 
complaint,  and  the  master  found  that  a  demand  was  made  upon 
defendant  to  return  the  certificate  of  stock  which  he  had  re- 
ceived when  the  agreement  was  made,  and  he  also  found  that 
"there  has  been  a  total  failure  of  the  consideration  for 
which  the  50  shares  of  stock  in  plaintiff  corporation  were 
delivered  to  defendant." 

The  principal  factual  question  presented  is  whether 
defendant  abandoned  the  employment  of  the  corporation  without 
cause.  His  only  excuse  for  leaving  was  that  plaintiffs 
breached  paragraph  12  of  the  agreement  which  provided  that 
all  checks  for  the  disbursement  of  corporate  funds  should  be 
countersigned  by  defendant.  Plaintiffs,  however,  introduced 
evidence,  and  the  roaster  found,  that  a  corporate  resolution 
was  duly  adopted,  which  was  signed  by  the  defendant,  per- 
mitting two  of  the  three  officers  (Stange,  president,  Decker, 
secretary- treasurer,  and  Hoffman,  vice  president)  to  sign 
checks  in  lieu  of  requiring  defendant  to  countersign  all 
checks.  The  evidence  discloses  that  it  was  the  practice  for 
two  of  the  three  officers  to  sign  the  checks,  and  that  it  was 
never  the  practice  for  def endant  to  countersign  all  checks 
solely.  Upon  this  phase  of  the  case  Decker  testified  that 
"Hoffman  signed  checks  during  the  two  and  a  half  years  he 
was  with  the  company.  I  would  say  he  signed  about  forty  per 
cent  of  them,  that  i3,  countersigned.  ***    Mr.  Hoffman  had 
authority  to  countersign  checks  but  he  wanted  to  countersign 
every  check  that  went  out.  The  company  was  formed  in  194C 
and  the  checking  account  was  opened  about  that  time.  There 
were  no  changes  made  with  reference  to  signing  checks.  He 
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never  objected  to  nor  did  he  ask  to  be  allowed  to  countersign 
every  check  prior  to  the  time  he  discussed  that  matter  with 
me  in  I£ay,  1943."  irhen  called  as  an  adverse  witness,  Hoffman 
testified  that  "I  did  not  sign  all  the  checks.  I  signed 
some  checks,  practically  all  labor  checks.  I  was  the  super- 
intendent in  the  plant.  I  signed  all  checks  pertaining  to 
the  labor  in  the  plant.  There  were  some  checks  that  I  did  not 
sign.  •***  I  should  say  the  number  of  labor  checks  I  signed 
was  more  or  less  around  a  thousand."  His  testimony  amounted 
to  an  admission  of  the  genuineness  of  his  signature  to  the 
resolution  authorising  checks  to  be  countersigned  by  any  two 
of  the  three  officers  of  the  corporation. 

John  Linner,  auditor  of  the  Terminal  National  Bank  ©f 
Chicago,  with  which  the  corporation  had  a  checking  account, 
who  was  called  on  behalf  of  plaintiffs,  brought  with  Mm,  in 
response  to  a  subpoena  duces  tecum,  a  certified  copy  of  the 
corporate  resolution  authorizing  any  two  of  the  three  officers 
to  sign  checks,  which  was  offered  and  received  in  evidence 0 

There  was  evidence  before  the  master  that  Hoffman  signed 
approximately  I900  out  of  3200  checks  issued  during  the  time 
that  he  was  in  the  employ  of  the  corporation,  and  the  uncontro- 
verted  evidence  indicates  that  he  did  countersign  in  excess  of 
half  the  checks  issued. 

Decker  testified  on  direct  examination  that  Hoffman 
worked  for  the  corporation  until  June  19,  1943.  He  stated 
that  "I  came  to  the  plant  that  day.  In  the  office  Mr,  Hoffman 
asked  me  if  I  could  start  this  plant  up  Ilonday  morning.  I 
said,  'I  do  not  know.  »jhy? »  He  answered,  'I  am  quitting.1 
I  said,  'I  suppose  I  will  have  to.»  He  then  picked  up  his 
clothes  and  tools  and  left  and  gave  no  reason  for  leaving. 
That  is  all  ho  said  to  me  that  day.  He  did  not  return  to  work 
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on  the  following  Monday  nor  at  any  time  after  June  19,  1943. " 
Hofriuan  does  not  assign  any  reason  for  quitting  except  that 
pertaining  to  the  countersigning  of  checks,  which  has  already 
been  related.  Upon  this  state  of  the  evidence  the  master  could 
not  fairly  have  made  any  other  finding  except  that  defendant 
voluntarily  left  the  employ  of  the  plaintiff  corporation 
without  cause. 

The  second  question  presented  is  whether  there  was  a 
total  failure  of  the  consideration  for  which  one-third  of  the 
entire  capital  stock  of  the  plaintiff  corporation  was  delivered 
t©  defendant.  The  salient  evidence  bearing  upon  this  question 
discloses  that  defendant  paid  no  cash  consideration  for  the 
stock}  that  he  received  a  regular  salary  for  services  rendered 
by  him  while  employed  by  the  plaintiff  oorporationj  and  that 
he  left  the  employ  of  the  plaintiff  corporation  without  cause, 
as  heretofore  indicated,  after  working  less  than  three  years 
under  the  terms  of  the  15-year  agreement.  The  contract  speci- 
fically fixed  the  term  of  Hoffman's  employment  at  15  years 
"unless  sooner  terminated  by  the  mutual  agreement  of  the  cor- 
poration and  Hoffman,"  and  the  sole  consideration  for  the 
issuance  of  the  stock  to  Hoffman  was  the  continuing  performance 
of  the  contract  by  him  through  its  entire  term,  A  certificate 
for  the  50  shares  v/as  delivered  to  defendant  upon  condition 
that  he  perform  all  the  undertakings  of  the  contract,  and  al- 
though there  is  no  express  recital  that  one  of  the  conditions 
was  his  agreement  to  remain  in  the  employ  of  plaintiff  corpor- 
ation for  15  years,  the  clear  implication  was  that  this  was 
the  principal  consideration  for  issuing  the  stock  because  no 
cash  was  paid  and  there  is  no  other  plausible  reason  why  one- 
third  of  the  stock  should  have  been  issued  to  him.  The  master 
so  found,  and  the  record  sustains  that  conclusion.  Therefore # 
since  he  breached  the  condition,,  we  think  there  was  a  failure 
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of  the  sole  consideration  for  the  issuance  of  the  stock. 
Qm  authorities  are  in  accord  that  where  one  of  the  parties 
to  a  contract  repudiates  it,  that  is,  either  expressly  or 
tacitly  refuses  to  go  on  with  it  or  to  perform  his  part  of 
it,  the  other  party  not  being  in  default  lias  the  right  to 
rescind  the  contract  and  to  be  restored  to  his  former  status 
as  to  anything  he  may  have  already  done  under  it,  and  if  such 
auandonment  is  complete  and  is  continued  for  a  sufficient 
length  of  time  to  evinco   a  purpose  not  to  resume  or  complete 
the  contract,  it  furnishes  ground  for  rescission  by  the  other 
party.  Black,  Rescission  and  Cancellation  (2d  ed.),  sec.  196, 
PP«  54J-549.  Under  this  rule  of  law  a  failure  of  consideration 
is  sufficient  ground  in  equity  for  the  rescission  of  a  contract 
or  the  cancellation  of  a  conveyance,  and  the  rule  is  well  re- 
cognized in  equity  jurisprudence,  and  is  discussed  in  17  C. 
J.  S,  Contracts  sec.  420,  p.  905,  The  courts  in  this  state 
have  likewise  recognized  the  rule  and  given  it  effect  in  a 
variety  of  cases.  Wall  et  al.  v.  Chicago  Park  District,  378 
*£U  81 }     University  Club  of  Chicago  v.  Deakin.  26$   111.  257  • 
In  the  recent  case  of  Corzine  et  al.  v.  Keith  (1943),  334  111, 
435,  the  court  held  the  law  to  be  uniformly  established  in 
this  state  that  where  one  voluntarily  conveys  his  property  in 
consideration  of  support  and  maintenance  during  his  life,  and 
the  grantee  afterwards  refuses  or  neglects  to  perform  the  con- 
tract, a  court  of  equity  will  grant  relief  by  setting  aside  the 
deed  and  reinvesting  the  grantor  with  title.  The  court  cited 
Fabrlce  v.  Von  der  Brelie.  190  111.  460,  and  Luttrell  v.  ■.yattf 
305  111*  274,  and  said  that  "The  court  will  infer,  from  the 
grantee's  refusal  to  perform,  a  fraudulent  intent  in  the  first 
instance  in  entering  into  the  agreement  and  grant  a  rescission 
on  the  ground  of  such  fraudulent  intention."  Y«  find  in  39 
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C,  J,  fester  and  Servant  sec.  19,  p,  49,  a  discussion  of 
the  rule,  and  authorities  supporting  it,  that  a  contract  of 
employment  may  be  rescinded  for  abandonment  of  service.  In 
Hillside  Cemetery  Assc.  v,  Holmest  97  Minn.  261,  105  N.  W. 
905,  shares  of  stock  v/ere  issued  to  the  defendant  for  services 
to  be  performed  by  him  as  a  broker.  He  failed  to  comply  with 
the  agreement  which  required  him  to  sell  a  certain  amount  of 
preferred  stock,  and  the  court  granted  cancellation  of  the 
stock  on  the  ground  that  the  consideration  for  its  issuance 
had  failed.  Defendant  here  argues  that  "the  contract  by  its 
terms  specifically  contemplated  that  after  receiving  one-third 
of  the  corporation  stock,  defendant  might  leave  the  employ  of 
plaintiff  corporation"|  that  "no  provision  was  contained  for 
forfeiture  or  return  of  the  stock";  and  that  the  only  penalty 
provided  was  a  covenant  restricting  him  from  engaging  in  a 
similar  business  in  direct  competition  with  the  corporation. 
It  is  difficult  to  perceive  why  the  two  individual  plaintiffs 
who  had  organized  the  corporation,  invested  $5°°°  therein,  and 
agreed  to  pay  defendant  a  weekly  salary  of  $$0   plus  expenses, 
should  donate  one-third  of  the  stock  to  defendant  for  any 
reason  other  than  that  lie  should  remain  with  them  for  the  life 
of  the  agreement  and  assist  as  plant  manager  in  building  up 
their  business  for  the  manufacture  of  insulating  materials  for 
which  he  was  peculiarly  equipped  by  reason  of  his  experience 
and  skill  acquired  since  he  had  first  entered  their  employment* 
Defendant  further  argues  that  "even  if  it  were  held  that  the 
stock  was  issued  in  consideration  of  the  performance  of  the 
employment  contract  rather  than  the  execution  thereof,  there 
could  at  most  be  only  a  partial  failure  of  consideration  in 
view  of  defendant's  working  for  2-2/3  years  and  the  creating 
by  his  efforts  of  a  going  and  valuable  business,"  and  his  coun- 
sel say  that  a  court  of  equity  will  not  decree  a  rescission  of 
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a  contract  where  there  is  only  a  partial  failure  of  consider- 
ation, especially  when  the  party  against  whom  the  rescission 
is  sought  cannot  be  placed  in  status  quo.  This  argument  is 
predicated  upon  the  assumption  that  the  transfer  of  stock  was 
a  completed  transaction  but,  as  already  indicated,  we  are  of 
opinion  that  the  defendant  did  not  receive  the  stock  outright 
but  upon  an  implied  condition  that  he  would  remain  in  the 
employ  of  the  plaintiff  corporation.   Of  course,  if  plain- 
tiffs' position  is  sound  that  they  are  entitled  to  the  return 
of  the  shares  of  stock  because  the  consideration  for  which 
the  stock  was  given  had  failed,  there  would  be  no  difficulty 
in  restoring  the  status  quo.  The  finding  of  the  master  that 
the  stock  7/as  delivered  upon  the  condition  that  the  defendant 
perform  all  the  contract,  is  amply  supported  by  the  agreement 
itself  and  by  evidence  adduced  upon  the  hearing.  It  is  a  fact 
that  defendant  did  not  perform  his  agreement,  and  therefore 
j     we  think  he  is  not  entitled  to  retain  the  stock  and  that  the 
chancellor  should  have  entered  a  decree  in  conformity  with  the 
master's  recommendation  and  required  either  a  return  of  the 
3tock  to  plaintiffs  or  a  cancellation  thereof. 

The  remaining  question  presented  is  whether  plaintiffs 
were  entitled  to  an  injunction  restraining  Hoffman  from  en- 
gaging in  business  for  himself  in  the  City  of  Bolton  within 
the  period  of  five  years.  Plaintiffs  did  not  ask  for  a 
temporary  restraining  order  when  the  complaint  was  filed  but 
sought  only  to  enjoin  Hoffman  from  disposing  of  his  stock, 
nor  did  they  ask  for  a  permanent  injunction  to  restrain  defend- 
ant from  violating  the  covenant  of  which  they  now  complain. 
They  now  urge  that  a  general  prayer  for  relief,  as  contained 
in  tho  complaint,  is  sufficient  to  support  any  decree  warranted 
by  the  facts  and  established  by  the  evidence,  and  apparently 
they  were  not  as  much  concerned  with  the  restraining  order 


- 

- 

( 

- 

BO  J 

■ 


-9- 

as  the  return  of  the  stock,  to  which  we  think  they  are  right- 
ly entitled.  The  determination  of  the  question  presented 
must  be  resolved  from  the  facts.  It  is  conceded  that 
plaintiffs  are  engaged  in  the  manufacture  of  rock  wool, 
and  do  not  carry  on  an  insulating  business.  On  the  other 
hand,  Hoffman  has  several  blow-trucks  with  which  he  does 
the  insulating  work,  and  does  not  manufacture  rock  wool. 
He  purchases  the  material  from  concerns  other  than  the 
plaintiff  corporation.  Plaintiffs  argue  that  these  other 
concerns  are  manufacturers  of  rock  wool  and  therefore  in  a 
competitive  business  with  them.  That  seems  to  us  not  to 
have  been  within  the  contemplation  of  the  negative  covenant 
prohibiting  Hoffman,  within  the  five-year  period,  from 
engaging  in  competition  with  plaintiffs. 

For  the  reasons  indicated  the  decree  of  the  Circuit 
court  is  reversed  and  the  cause  is  remanded  with  directions 
that  a  decree  be  entered  in  conformity  with  the  views 
herein  expressed. 

DECREE  T.  f     J  \ND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

bcanlan  and  Sullivan,  JJ.,  concur 0 
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THERM-O-PROOF  INSULATION  MANUFACTURING 
CO.,  a  corporation,  MARSHALL  DECKER 
and  EDWARD  STANCE, 

Appellants, 


v. 
PHILIP  HOFFMAN, 


APPEAL  FROM 
CIRCUIT  COURT ^ 
COOK  COUNT!. 
Appellee.   )        /n  \ 
OPINION  ON  REHEARING*  J 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  appealed  from  a  decree  dismissing  their  com- 
plaint which  sought  the  cancellation  of  50  shares  of  stock  held 
by  defendant  in  the  plaintiff  corporation,  and  such  other  relief 
as  the  court  should  deem  Just  and  equitable.  A  general  refer- 
ence was  had  to  a  master  In  chancery,  who  found  in  favor  of 
plaintiffs  and  recommended  a  decree  in  conformity  with  his 
finding.  However,  pursuant  to  a  hearing  by  the  chancellor, 
exceptions  to  the  master's  report  were  sustained,  and  a  decree 
was  entered  dismissing  the  complaint  for  want  of  equity.  In 
our  original  opinion  we  reversed  the  decree  and  remanded  the 
cause  with  directions.  Subsequently  defendant  filed  his  peti- 
tion for  a  rehearing,  which  was  allowed,  and  plaintiffs  filed 
their  answer  thereto. 

The  facts  essential  to  an  understanding  of  the  issues 
involved  disclose  that  for  some  years  prior  to  the  events  which 
gave  rise  to  this  litigation  the  plaintiffs,  Decker  and  Stange, 
owned  and  operated  the  Therm-O-Proof  Insulation  Company,  which 
installed  rock  wool  material  in  the  walls  of  buildings*  The 
defendant,  Hoffman,  worked  for  this  company  as  a  helper  on  the 
installation  crew  for  about  ten  years,  through  which  he  acquired 
experience  in  insulation  work  and  skill  in  the  manufacture  of 
wool  to  be  used  for  insulation  purposes.  In  194-0  Decker  and 
Stange  formed  the  Therm-O-Proof  Insulation  Manufacturing 
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Company,  which  will  hereafter  be  referred  to  as  the  corporation. 
Although  the  former  company  merely  installed  insulating  material, 
the  charter  of  the  new  corporation  gave  it  power  to  manufacture 
as  well  as  install  such  material.  The  individual  plaintiffs 
paid  the  entire  capitalization  of  $5000  of  the  corporation, 
which  was  evidenced  by  150  shares  of  no  par  value  stock.  Its 
plant  was  established  at  147th  street  and  Indiana  avenue  in  the 
City  of  Dolton,  Illinois, 

On  the  date  of  the  filing  of  the  articles  of  incorpora- 
tion, October  14,  1940,  a  contract  was  entered  into  by  Decker 
and  Stange  on  behalf  of  themselves  and  the  corporation,  and  the 
defendant.  The  contract  provided  in  substance  that  defendant 
would  work  for  the  corporation  in  the  capacity  of  plant  superin- 
tendent and  general  manager  for  a  period  of  15'  yearsj  that  he 
was  to  receive  $50  per  week  for  his  services}  and  that  in  the 
event  he  should  terminate  the  employment  before  the  designated 
term,  he  would  not  enter  into  a  similar  business  in  any  capacity 
directly  or  indirectly,  within  a  reasonable  distance  from  the 
sit?  of  the  plant  for  a  period  of  five  years.  The  agreement 
provided  for  the  transfer  of  one-third  (50  shares)  of  Wk   cor- 
porate stock  of  the  corporation  to  defendant.  He  paid  no  cash 
consideration  for  the  stock,  and  in  ad  lit! on  to  his  staged  weekly 
salary  he  also  had  an  expense  account  from  the  corporation.  The 
agreement  expressly  stated  that  were  it  not  for  the  promise  Of 
defendant  to  enter  into  the  employment  of  the  corporation^  plain- 
tiffs would  not  have  organized  it;  and  that  plaintiffs  liad  been 
induced  to  organize  the  corporation  on  the  basis  of  the  represen- 
tations of  the  defendant  and  to  enter  into  the  contract  because 
of  his  peculiar  and  unique  knowledge  of  the  process  of  jujanufac- 
turing  insulation  products. 

On  June  19,  1943  defendant,  after  working  less  than  three 
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years  under  the  fifteen-year  contract,  left  the  employ  of  the 
corporation  "without  cause,"  as  the  master  found,  "and  went  into 
a  line  of  business  which  is  in  direct  competition  with  the  busi- 
ness of  plaintiff  corporation  as  provided  in  its  Charter, ■  There 
is  no  denial  of  the  allegation  in  the  complaint,  and  the  master 
found  that  a  demand  was  made  upon  defendant  to  return  the  certifi- 
cate of  stock  which  he  had  received  when  the  agreement  was  made, 
and  he  also  found  that  "there  has  been  a  total  failure  of  the 
consideration  for  which  the  $0   shares  of  stock  in  plaintiff  cor- 
poration were  delivered  to  defendant, " 

The  principal  factual  question  presented  was  whether  de- 
fendant abandoned  the  employment  of  the  corporation  without  cause. 
The  evidence  disclosed  that  the  only  excuse  assigned  by  him  for 
leaving  was  that  plaintiffs  breached  paragraph  12  of  the  agree- 
ment, which  provided  that  all  checks  for  the  disbursement  of  cor- 
porate funds  should  be  countersigned  by  him.  From  the  uncontro- 
verted  evidence  adduced  before  the  master  it  appeared  that  a  cor- 
porate resolution  had  been  adopted  which  was  signed  by  defendant, 
permitting  two  of  the  three  officers  (Stange,  president,  decker, 
secretary-treasurer,  and  Hoffman,  vice  president)  to  sign  checks 
in  lieu  of  requiring  defendant  to  countersign  all  checks,  and  it 
also  appeared  from  the  evidence  that  Hoffman  signed  approximately 
1900  out  of  3200  checks  issued  during  the  time  that  he  was  in  the 
employ  of  the  corporation.  Upon  that  state  of  the  record  we  held 
that  the  master  could  not  have  fairly  made  any  other  finding 
except  that  defendant  voluntarily  left  the  employ  of  the  plain- 
tiff corporation  without  cause,  and  upon  a  re-examination  of  the 
evidence  we  are  convinced  that  that  finding  is  abundantly  sus- 
tained by  the  evidence  and  that  the  record  is  not  susceptible  of 
any  other  reasonable  interpretation. 

The  master  also  found  that  shortly  after  leaving  the 
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employ  of  the  corporation,  defendant  engaged  In  the  business  of 
Installing  insulation  material  from  a  place  of  business  in  Dolton, 
Illinois  which  is  approximately  two  miles  from  the  corporation's 
plant}  that  he  purchased  insulation  material  for  use  in  his  busi- 
ness from  sources  which  were  in  direct  competition  with  the  corpor- 
ation; that  he  advertised  the  business  in  the  classified  directory 
of  the  City  of  Dolton  under  the  heading  "Insulation,"  which  was  in 
the  same  column  as  the  business  of  the  corporation;  and  he  con- 
cluded that  defendant  was  engaged  in  "a  line  of  business  which  Is 
in  direct  competition  with  the  business  of  plaintiff  corporation 
as  provided  in  its  Charter,"  and  therefore  found  that  there  was 
a  total  failure  of  consideration  both  with  respect  to  defendant's 
abandonment  of  the  contract  without  cause  and  to  his  violation  of 
the  negative  covenant  by  which  he  agreed  not  to  engage  directly  or 
indirectly,  either  as  a  partner,  employee,  stockholder,  adviser 
or  in  any  other  capacity,  in  any  business  of  a  nature  similar  to 
that  engaged  in  by  the  corporation,  and  accordingly  the  master 
recommended  that  defendant  should  be  required  to  surrender  to 
plaintiffs  the  certificate  of  stock  issued  to  him. 

In  our  original  opinion  we  sustained  the  master's  finding 
that  defendant '3  voluntary  abandonment  of  his  contract  with  plain- 
tiffs, without  cause,  constituted  such  a  failure  of  consideration 
as  would  warrant  the  rescission  of  the  contract  and  require  the 
surrender  or  cancellation  of  defendant's  5©  shares  of  stock;  but 
Inasmuch  as  plaintiffs  did  not  ask  for  either  a  temporary  or 
permanent  restraining  order  when  the  complaint  was  filed,  and 
also  because  defendant  was  engaged  only  in  insulating  buildings 
and  not  In  the  manufacture  of  rock  wool,  we  held  that  defendant 
had  not  breached  the  negative  covenant  of  the  contract. 

In  his  petition  for  rehearing  defendants  counsel  r altera te 
the  argument  made  in  their  original  brief  that  the  court  had  no 
jurisdiction  to  enter  the  decree  beeause  a  court  of  equity  has  no 
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jurisdiction  to  affirmatively  enforce  a  forfeiture,  and  they 
quote  at  length  from  Tarr  v.  Stearman.  264  111,  110,  and 
Patterson  v.  Vermillion  Academy.  312  111,  386,  in  support  of 
the  contention  that  the  object  sought  by  plaintiffs  and  ordered 
to  be  granted  in  our  original  opinion,  is  wholly  foreign  to 
equity  jurisdiction.  Both  of  these  cases  were  previously  cited 
by  defendant  in  his  original  brief  and  merely  contain  general 
expressions  that  equity  abhors  a  forfeiture  and  will  not  render 
its  aid  to  enforce  one  because  of  a  breach  of  a  condition  sub- 
sequent. Neither  of  the  cases  denies  the  power  of  a  court  of 
equity  to  order  a  reconveyance  because  of  a  failure  of  consid- 
eration. Defendant's  argument  that  a  court  of  equity  has  no 
jurisdiction  to  affirmatively  enforce  a  forfeiture  has  no  appli- 
cation to  the  circumstances  of  this  case,  and  the  two  foregoing 
cases  cited  in  support  of  that  proposition  do  not  support  the 
contention  made* 

The  real  question  presented  is  whether  there  was  such  a 
failure  of  consideration  as  to  justify  plaintiffs  in  rescinding 
the  contract  and  obtaining  a  cancellation  of  the  5°  shares  of 
stock  Issued  to  defendant.  Defendant  argues,  as  his  second 
proposition,  that  the  stock  was  transferred  upon  two  consider- 
ations: (1)  defendant's  agreement  to  work  for  the  corporation 
for  15  years,  and  (2)  his  agreement  not  to  enter  into  a  business 
similar  to  that  of  the  corporation  within  a  reasonable  distance 
from  the  situs  of  the  plant  for  a  period  of  five  years;  that 
the  master  predicated  his  recommendations  upon  the  finding  that 
there  was  a  total  failure  of  both  considerations;  and  that  in 
view  of  our  conclusion  in  the  original  opinion  that  defendant 
did  not  breach  his  agreement  to  refrain  from  entering  into  a 
similar  business,  there  was  only  a  partial  failure  of  consider- 
ation, upon  which  a  rescission  could  not  be  predicated.  In 
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uther  words,  it  is  urged  that  to  constitute  a  failure  of  consid- 
eration defendant  must  have  breached  all  the  material  provisions 
of  his  contract.  This  is  not  the  rule  as  we  understand  it,  A 
wrongdoer  who  has  committed  a  material  breach  of  a  contract 
cannot  defend  en  the  ground  that  in  ether  material  respects  he 
has  not  violated  his  undertaking.  There  can  be  no  doubt  in  the 
instant  case  that  the  principal  consideration  for  the  issuance 
of  stock  to  the  defendant  was  the  continuing  performance  of  the 
contract  by  him  throughout  its  entire  term.  As  stated  in  our 
original  opinion,  "It  is  difficult  to  pereelve  why  the  two  in- 
dividual plaintiffs  who  had  organized  the  corporation,  invested 
$|?000  therein,  and  agreed  to  pay  defendant  a  weekly  salary  of  $*$ 
plus  expenses,  should  donate  one-third  of  the  stock  to  defendant 
for  any  reason  other  than  that  he  should  remain  with  them  for  the 
life  of  the  agreement  and  assist  as  plant  manager  in  building  up 
their  business  for  the  manufacture  of  insulating  materials  for 
which  he  was  peculiarly  equipped  by  reason  of  his  experience  and 
skill  acquired  since  he  had  first  entered  their  employment." 
Inasmuch  as  he  voluntarily  abandoned  his  employment  without  cause 
after  less  than  three  years,  it  would  be  unconscionable  to  permit 
him  to  retain  one- third  of  the  stock  of  the  corporation.  As 
pointed  out  in  our  original  opinion,  the  rule  is  clearly  estab- 
lished that  where  one  of  the  parties  to  a  contract  repudiates 
it,  that  is,  either  expressly  or  tacitly  refuses  to  go  on  with 
it  or  to  perform  his  part  of  it,  the  other  party  not  being  in 
default,  has  the  right  to  rescind  the  contract  and  to  be  restored 
to  his  former  status  as  to  anything  he  may  have  already  done 
under  it,  and  if  such  abandonment  is  complete  and  is  continued 
for  a  sufficient  length  of  time  to  evince  a  purpose  not  to  resume 
or  complete  the  contract,  it  furnishes  ground  for  rescission  by 
the  other  party.  Black  on  Rescission  and  Cancellation  (2d  ed.), 
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vol.  1,  ch.  12,  sec,  196,  pp.  545-549.  Under  the  foregoing 
rale  a  failure  of  consideration  is  sufficient  ground  in  equity 
for  the  rescission  of  a  contract  or  the  cancellation  of  a  con- 
veyance, and  the  courts  in  this  and  other  states  have  recog- 
nized the  rule  and  given  it  effect  in  a  variety  of  cases*  Wall 
et  al.  v.  Chicago  Park  District.  378  111.  8I5  University  Club 
of  Chicago  v.  Deakin,  265  111.  257*   As  pointed  out  in  our 
original  opinion,  it  was  held  in  Corzine  et  al.  v.  Kelthf  3^4 
111.  435,  to  be  the  uniformly  established  rule  in  this  state 
that  where  one  voluntarily  conveys  his  property  in  consideration 
of  support  and  maintenance  during  his  lifetime,  and  the  grantee 
afterwards  refuses  or  neglects  to  perform  the  contract,  a  court 
of  equity  will  grant  relief  by  setting  aside  the  deed  and  rein- 
vesting the  grantor  with  title.  In  the  Corzine  case  Pabrlce  v. 
Von  der  Brelle.  190  111.  460,  and  Luttrell  v.  m'yatt,.  305  111* 
274,  were  cited  with  the  comment  that  "The  court  will  infer, 
from  the  grantee's  refusal  to  perform,  a  fraudulent  intent  in 
the  first  instance  in  entering  into  the  agreement  and  grant  a 
rescission  on  the  ground  of  such  fraudulent  intention."  In  our 
original  opinion  we  also  cited  39  C0  J.  Master  and  Servant  sec. 
19,  p.  49,  containing  a  discussion  of  the  rule  and  authorities 
supporting  it,  that  a  contract  of  employment  may  be  rescinded 
for  abandonment  of  service,  and  we  also  cited  and  discussed 
Hillside  Cemetary  Assc.  v.  Holmes.  97  IJinn.  261,  10 5  K,  W.  905* 
as  being  precisely  in  point.  In  that  case  shares  of  stock  were 
issued  to  the  defendant  for  services  to  be  performed  by  him  as 
a  broker.  He  failed  to  comply  with  the  agreement  which  required 
him  to  sell  a  certain  amount  of  preferred  stock,  and  the  court 
granted  cancellation  of  the  stock  on  the  ground  that  the  consid- 
eration for  its  issuance  had  failed.  As  recently  as  1942  the 
Supreme  Court  in  Mruk  v>  Mruk.  379  111.  394,  held  that  where  a 
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parent  conveys  real  estate  to  his  son  in  consideration  of  the 
latter 's  promise  of  support  and  a  comfortable  home  for  life, 
and  the  grantee,  after  receiving  the  property,  fails  to  keep 
his  promise  to  such  an  extent  that  equity  may  infer  a  fraudu- 
lent intent  in  the  first  instance,  or  where  the  grantee  treats 
Ms  father  so  unkindly  as  to  make  further  living  together  in- 
tolerable for  the  parent,  equity  will  rescind  the  contract  and 
.  store  the  property  t©  the  parent,  and  after  such  conduct  a 
subsequent  offer  at  the  trial  to  fulfill  the  agreement,  comes 
too  late.  Several  of  the  cases  heretofore  cited  and  many  others 
discussed  in  the  opinion  support  the  rule* 

It  is  urged  by  counsel,  however,  that  defendant  partially 
satisfied  his  contract  by  building  plaintiffs'  plant  and  putting 
it  into  operation,  and  having  thus  completed  the  most  difficult 
part  of  his  job,  his  counsel  say  he  should  not  be  deprived  of 
the  stock,  even  though  he  abandoned  his  contract  twelve  years 
before  its  completion.  Among  the  cases  cited  in  our  original 
opinion  there  are  some  in  which  the  defendant  had  partially 
performed  his  contract.  Thus,  in  Mruk  v.  &ruk.  the  son  had 
cared  for  his  father  for  approximately  three  yearsj  nevertheless 
the  court  held  that  there  was  a  failure  of  the  consideration  upon 
which  the  contract  was  predicated.  The  real  test  applied  by  the 
authorities  is  whether  or  not  the  matter  in  respect  ^o  which 
failure  of  performance  occurs,  is  of  such  a  nature  and  such 
importance  that  the  contract  would  not  have  been  made  without 
it.  Black  on  Rescission  and  Cancellation  (2d  ed,),  vol,  1, 
eh.  12,  see,  198  at  p.  55j>$  Fossume  v.  Reaua.  218  X*  Y»  339j> 
113  N.  E.  330*  In  section  197  at  page  550  of  Black  on  Rescission, 
it  is  stated t  "Rescission  of  a  contract  is  not  permitted  for  a 
casual,  technical,  or  unimportant  breach  or  failure  of  perform- 
anee,  but  only  for  a  breach  so  substantial  as  to  tend  to  defeat 
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the  very  object  of  the  contract,"  citing  Gallanan  v.  Kee Seville 
etc.  R,  Co..  199  N*  Y.  268,  92  N.  E.  747;  Stf  fiegis  Paper  Cof 
v.  Santa  Clara  Lumber  Co..  186  N.  Y.  89,  78  E.  E.  701;  V/elntz 
v.  Hafner.  78  111.  27;  and  City  of  Blgin  v.  Joslyn,  136  111.  Jft& 
In  section  213  at  page  601  Black  says  that  "In  numerous  cases 
the  courts  have  refused  rescission  of  a  contract  on  the  ground 
of  the  breach  of  a  condition  subsequent,  on  the  general  principle 
that  there  is  in  such  cases  an  adequate  remedy  at  law  by  an 
action  for  damages.  But  the  trao  rule  appears  to  be  that 
rescission  or  cancellation  may  properly  be  ordered  where  that 
which  was  undertaken  to  be  performed  in  the  future  was  so 
essential  a  part  of  the  bargain  that  the  failure  of  it  must  be 
considered  as  destroying  or  vitiating  the  entire  consideration 
Of  the  contract,  or  so  indispensable  a  part  of  what  the  parties 
intended  that  the  contract  would  not  have  been  made  with  that 
condition  omitted,"  citing  numerous  decisions. 

In  the  case  at  bar  plaintiffs  had  been  engaged  in  the 
business  of  Insulating  buildings,  and  when  the  instant  agreement 
was  made  they  evidently  conceived  the  idea  of  entering  into  the 
manufacture  of  insulating  material.  During  the  ten  years  in 
which  defendant  had  been  employed  by  them,  he  had  acquired  such 
special  skill  and  knowledge  as,  in  the  opinion  of  plaintiffs, 
would  enable  them  to  enter  into  the  larger  field  of  manufacturing 
insulating  material,  and  it  was  undoubtedly  paramount  in  their 
minds,  in  organizing  the  corporation  and  entering  into  the  agree- 
ment with  defendant,  that  he  should  remain  in  their  employ  for 
15  years  so  that  the  business  could  become  firmly  established, 
and  the  continuance  of  his  employment  for  that  period  was  un- 
doubtedly one  of  the  principal  considerations  for  the  issuance 
of  50  shares  of  stock  to  him.  Ho  other  conclusion  can  be  fairly 
reached  from  an  examination  of  the  contract  and  the  record  in 
this  case.   Under  the  authorities  cited  it  is  Idle  for  defendant 
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to  argue  that  I  partial  failure  of  consideration  will  not  warrant 
a  rescission.  If  the  failure  of  consideration  is  such  as,  in 
effect  and  reality,  will  take  away  all  the  value  of  the  consid- 
eration, it  will  be  regarded  as  having  wholly  failed.  17  C,  «T,  S. 
Contracts  sec  130,  p,  477$  Shimans  v.  Stevenson,,  248  Mich,  104, 
226  N.  W,   838* 

Lastly  it  is  argued  by  defendant  that,  conceding  that  he 
breached  the  contract  by  voluntarily  abandoning  his  employment 
with  the  corporation,  the  only  penalty  provided  in  the  contract 
for  its  breach  was  the  covenant  restraining  him  from  engaging  in 
a  similar  business  in  direct  competition  with  the  corporation, 
We  think  this  argument  was  conclusively  and  satisfactorily 
answered  in  our  original  opinion,  wherein  we  pointed  out  that 
it  would  be  difficult  to  perceive  why  the  two  individual  plain- 
tiffs who  had  organized  the  corporation,  invested  their  money 
therein  and  agreed  to  pay  defendant  a  weekly  salary,  should 
donate  one-third  of  the  stock  to  him  for  any  reason  other  than 
that  he  should  remain  with  them  for  the  life  of  the  agreement 
and  assist  as  plant  manager  in  building  up  their  business  for 
the  manufacture  of  Insulating  materials  for  which  he  was  peculiar- 
ly equipped  by  reason  of  his  experience  and  skill  acquired  since 
hr   had  first  entered  th^ir  employment.  In  connection  with  this 
contention  defendant  argued  that  "even  if  it  were  held  that  the 
stock  was  issued  in  consideration  of  the  performance  of  the 
employment  contract  rather  than  the  execution  thereof,  there 
could  at  most  be  only  a  partial  failure  of  consideration  in  view 
of  defendant's  working  for  2-2/3  years  and  the  creating  by  his 
efforts  of  a  going  and  valuable  business, M  We  pointed  out  in 
our  original  opinion  that  this  argument  is  predicated  upon  the 
assumption  that  the  transfer  of  stock  was  a  completed  transaction, 
whereas  we  were  and  are  of  the  opinion  that  defendant  did  not  re- 


tOB-llXK  .ton  Xliw  ft«  i&ifis   03 

'mod  to  emlfal  ttt 

.  ,  ^  ,  ,  JfK>3 

#8£8   .*  »« 

'         '■'  " 

."  '  ■'   NT   --rrf    #5«»ttfl0 

j  fftftw 

.fie  :  km±»  a!  esonfpffd  TBlifflift  a 

■  - 
c*£rf?  ?A4  b  %tfa   trt©.trt.£q©  Xfiaipfio  tuo  at  &»tp" 

■  .oa  *rl8r  /rxi   tao.i  *i±i 

fis&T  1:  -     re  9:tanof> 

*   real  ar-. 

■     "     ■      '•     ^3  art®*?  .'  Bns 

,  ■ 

v»£v  si  m  q  b  vino  m4 

nisi  \ti  gfli'  o«  eiefi\ 

ni  » 

arte!-  -.q  tl  Joemw  itto 

tmtJW*  srtt  fr&fW  afcl  I 


-11*. 

ceive  the  stock  outright  but  in  consideration  of  his  agreement 

to  remain  with  them*. 

For  the  reasons  indicated  v?e  adhere  to  the  conclusions 

reached  in  our  original  opinion.  Therefore,  the  decree  of  the 

Circuit  Court  is  reversed  and  the  cause  is  remanded  with 

directions  that  a  decree  be  entered  requiring  the  surrender 

or  cancellation  of  the  stock  in  question, 

DECREE  REVERSED  AND  CAUSE 
REMANDED  HITS.   DIRECTIONS. 

Cullivan,  P,  J»,  and  Scanlan,  J,,  concur # 
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JOHN  H.  THOMPSON, 

Appellee, 

ELGIN,  JOIIET  AND  EASTERN 
RAILWAY  COMPANY,  a  corporation, 
Appellant • 


APPEAL  FROM  SUPERIOR 

COURT,  COOK  COUNTY. 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT*, 

Plaintiff  was  injured  while  employed  by  defendant  as 
foreman  of  a  switching  crew  transporting  ladles  of  hot  slag 
from  the  blast  furnaces  of  Carnegie-Illinois  Corporation  at 
Gary,  Indiana,  to  the  dumping  grounds  cm  Lake  Michigan.  He 
brought  an  action  at  common  law  because  the  run  was  an 
intrastate  movement,  thus  not  constituting  a  cause  of  action 
under  the  Federal  Employers1  Liability  Act  (45  U.S.C.A., 
sec.  51  et  seq. ),  and  also  because  the  Workmen's  Compensation 
Act  of  Indiana  is  specifically  not  applicable  to  railroad 
trainmen  (Burns  Ann.  Ind.  Stat.,  sec.  40-1202).  Trial  by 
jury  resulted  in  a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $10,000,  from  which  defendant  has  taken  an  appeal. 

Plaintiff  had  been  employed  by  defendant  as  a  switchman 
since  1937,  and  had  been  steadily  engaged  on  the  so-called 
"hot-cinder  run"  for  approximately  six  months  prior  to  the 
accident.  There  were  five  crews  working  on  this  run,  each 
crew  making  three  round  trips  between  the  blast  furnaces  and 
the  dumping  grounds  in  the  course  of  an  eight-hour  run,  a 
distance  of  about  five  or  six  miles.  The  accident  occurred 
on  the  third  and  last  trip  of  the  midnight  to  8:00  a.m.  turn 
on  the  morning  of  March  11,  1944,  when  the  caboose  in  which 
plaintiff  was  riding  at  the  forward  end  of  the  movement,  de- 
railed at  a  switch  on  the  main  lead  track  shortly  after  leaving 
the  cinder  dump* 

When  plaintiff^  crew  left  the  blast  furnaces  on  the  trip 
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in  question  the  engine  was  at  the  forward  end  of  the  move- 
ment, backing  up,  pulling  nine  ladles  and  a  caboose.  At 
the  "run-around, ■  about  four  miles  from  the  blast  furnaces, 
the  ladles  were  switched  so  that  the  engine  was  in  the 
middle  of  the  train,  four  ladles  to  the  west  and  five  ladles 
and  the  caboose  to  the  east.  The  train  was  then  moved  west- 
ward from  the  "run-around"  over  the  main  lead  track.  Although 
there  is  some  discrepancy  in  the  record  as  to  the  number  and 
designations  of  the  various  tracks,  it  appears  fairly  clear 
from  the  evidence  that  as  the  cut  of  ladles  moved  west  from 
the  "run-around"  over  the  main  lead  track  it  passed  over 
several  switches  en  route  to  the  cinder  dump* 

Plaintiff's  testimony  reflects  a  confused  recollection 
as  to  the  exact  location  of  the  accident  and  the  switch  and 
track  involved.  However,  in  so  far  as  his  testimony  is  not 
at  variance  with  that  of  Allen  R,  Davis,  the  engineer  the 
night  of  the  accident  and  one  of  plaintiff's  witnesses, 
Thompson's  version  of  the  occurrence  is  as  follows.  After 
leaving  the  "run-around"  on  the  third  trip  westward  to  the 
dump,  the  cut  of  ladles  stopped  at  66-C  switch,  plaintiff 
left  the  caboose  at  the  rear  end  of  the  cut,  walked  up  to 
the  head  and  there  threw  the  switch  from  red  to  green, 
which  lined  the  track  for  the  movement  off  the  main  lead 
track  to  66  cinder  dump.  The  cut  then  moved  up  on  66  cinder 
dump  where  the  ladles  were  dumped,  an  operation  requiring 
almost  an  hour,   ;hile  this  was  being  done,  plaintiff  got 
out  of  the  caboose  and  made  a  record  of  the  number  of  the 
ladles.  During  all  the  time  that  he  was  up  on  the  dump  he 
was  within  sight  of  the  switch  he  had  thrown,  which  was  not 
turned  at  any  time  but  remained  green.  Leaving  the  dump  the 
caboose  was  at  the  head  end  of  the  movement.  Plaintiff  rode 
the  leading  platform  of  the  caDOose  as  they  came  down  from 
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the  dump,  and  remained  there  until  he  was  within  150  or  200 
feet  of  the  66-C  switch,  which  urns  still  green.  He  then  went 
into  the  caboose  and  sat  doraa  eni  the  left  or  north  side 
thereof,  looking  oat  of  the  wlndsw,  from  which  he  could 
plainly  see  the  switches.  As  he  approached  switch  62  he 
saw  that  the  color  of  that  switch,  light  was  green.  As  the 
leading  a  tap  of  the  caboose  passed  the  switch,  the  light  of 
which  wt..s  h.till  green,  the  caboose  ^unped  the  track,  bounced 
along  on  the  ties  for  about  %)Q  feet,  then  swung  to  the  south 
and  turned  over  on  its  side.  As  it  left  the  rails  plaintiff 
tried  to  get  out  of  the  caboose,  and  when  he  reached  the 
platform  he  waul  thrown  from  it  and  landed  about  10  or  1$ 
feet  from  the  point  vzhore  the  caboose  turned  over,  None 
of  the  ladles  or  the  engine  was  derailed.  He  was  taken 
back  to  the  round  house,  from  where  a  fellow-employee  drove 
him  to  the  mill  hospital.  There  he  was  X-rayed,  bandaged, 
and  sent  to  Mercy  Hospital  in  Gery,  where  lie  remained  for 
four  days,  and  was  thereafter  treated  both  at  the  mill  hospital 
and  at  his  ko&ie  by  his  own  doctor  for  a  considerable  period. 
Since  no  question  is  raised  as  to  the  anount  of  the  verdict, 
it  will  be  unnecessary  to  discuss  the  nature  or  extent  of 
plaintiff's  injuries. 

Plaintiff  charged  general  negligence  in  the  maintenance 
and  operation  of  defendant's  cars  and  track?,  and  alleged  that 
while  in  the  exercise  of  ordinary  care  for  his  own  safety  he 
was  injured  as  a  result  of  the  derailment  of  the  caboose  in 
which  he  was  riding.  He  presented  his  case  on  the  theory  that 
the  doctrine  of  res  ipsa  loquitur  was  applicable  to  the  facts. 
Defendant  takes  issue  with  this  contention,  and  in  support  of 
its  position  first  argues  that  the  instrumentality  which  pro- 
duced the  injury  was  not  under  defendant's  exclusive  manage- 
ment and  control,  since  the  accident  occurred  within  the  plant 
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of  the  Carnegie-Illinois  Steel  Corporation,  which  owned 
the  tracks,  furnished  the  rail  and  supervisee;  the  removal 
of  obstacles  or  obstructions  ulonj  the  roadbed  in  that 
area,  rlov/evor,  it  appears  that  in  the  first  paragraph  of 
his  complaint  plaintiff  allogad  that  on  the  day  in  question 
defendant  was  a  coeuou  carrier  by  steam  railroad,  and  as 
such  "it  was  in  possession  and  control  of  various  railroad 
tracks  in  the  city  of  Gary,  3tata  of  Indiana,  especially 
the  sets  of  tracks  coiasti tuting  what  is  known  as  the  Eailroad 
Yard  of  the  said  defendant  in  the  said  city  of  Gary,  H  and 
that  in  its  answer  "defendant  admits  the  allegations  of 
paragraph  l.l!  dart  v»   Washington  Park  Club,  15/  ill.  9, 
Blade  v.  Site  of  Ft.  dearborn  ilda.  Corp.,  %&$   111.  App.  484, 
and  Independent  I;r  owing  Ass'n  v.  Schaller3[  128  111.  App.  533* 
are  cited  in  support  of  the  proposition  that  unless  the 
instrumentality  which  produced  the  injury  was  not  under  de- 
fendant's exclusive  management  and  control,  the  doctrine  ©f 
res  ipsa  loquitur  does  not  apply.  In  the  Hart  case  plaintiff 
■was  injuria  at  the  Washington  Park  Race  Track  by  a  "run-away" 
horse  and  baggy.  The  declaration  did  not  allege  whether  the 
horse  which  ran  away  belonged  to  the  defendant  or  was  in  its 
keeping,  The  eoart  saving  sustained  a  demurrer  to  the 
declaration,  plaintiff  stood  hy  his  pleading  and  an  adverse 
judgment  was  entered  against  him.  On  appeal  the  court  pointed 
out  that  the  declaration  failed  to  allege  that  tlie  "run-away" 
horse  wnich  caused  the  injury  was  under  the  management  op 
control  of  defendant;  or  its  servants.  In  the  Blade  case 
plaintiff  was  struck  and  injured  while  on  the  street  fey  a 
plank  or  board  which  was  alleged  t©  have  fallen  from  the 
scaffolding  of  a  building  in  the  process  of  construction. 
She  charged  general  negligence  and  proceeded  under  the 
doctrine  of  rjas  ipsa  loquitur.  The  question  arose  whether 
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the  instrumentality,  ©r  scaffolding,  was  under  the  control 
of  defendants  against  whom  judgment  was  rendered,  and  the 
court  held  that  under  the  ruling  in  ghlgj^iteloft.BEasJflOB  Co» 
v.  Jerka F  227  111,  3$,   and  subsequent  cases,  the  allegation  as 
to  the  control  of  the  instrumentality  would  be  deemed  admitted 
unless  denied  by  special  plea.  In  the  Jerka  case  cited  in  the 
foregoing  decision,  the  court  held  that  in  an  action  against 
a  street-railroad  company  for  injuries  to  a  teamster  occasioned 
by  a  car  leaving  the  track  and  striking  his  wagon,  allegations 
relating  to  the  defendants  ownership  of  the  road  and  cars 
"are  matters  of  mere  inducement,  which  do  not  require  proof  on 
the  part  of  the  plaintiff  unless  they  are  denied  by  a  special 
plea,"  and  in  Pennsylvania  Co.  v.  Chapman.  220  111.  428,  follow- 
ed in  the  Jerka  decision,  the  court  held  that  "by  pleading  only 
the  general  issue  the  defendant  railroad  company  impliedly  con- 
cedes that  at  the  time  of  the  alleged  injury  it  was  operating 
the  particular  line  of  road  mentioned  in  the  declaration  and 
that  the  persons  in  charge  of  the  trains  were  its  servants." 
In  the  Schaller  case  the  plaintiff's  intestate,  while  varnishing 
defendant's  tanks  and  using  an  extension  light  supplied  by  it, 
was  killed  as  the  result  of  an  explosion  that  occurred  in  the 
course  ©f  the  work.  The  appellate  court  found  that  while  de- 
fendant furnished  the  lamp,  it  was  under  the  control  of  plain- 
tiff's intestate  and  his  fellow-yforkers  at  the  time  of  the  ex- 
plosion, and  pointed  out  that  the  doctrine  of  res  ipsa  loquitur 
could  not  be  applied  unless  the  instrumentality  causing  the 
accident  was  under  the  control  of  the  defendant  or  its  servants. 

Notwithstanding  defendant's  admission  that  it  was  in 
possession  and  control  of  the  railroad  tracks  in  question,  it 
nevertheless  sought  to  prove  upon  the  trial  that  the  Carnegie- 
Illinois  Steel  Corporation,  in  some  degree  or  manner,  shared 
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the  r.i.ainte nance  of  the  tracks,  but  we  think  that  under  the 
authority  of  the  foregoing  decisions  expressing  the  estab- 
lished rule  of  lav/  in  this  state,  it  is  estopped  from  raising 
the  question  of  joint  possession,  control,  maintenance  and 
operation  of  the  tracks.  Moreover,  several  of  its  witnesses 
supported  plaintiff's  allegation  as  to  the  control  of  the 
properties  in  the  following  respects.  "./.  J.  Sloan,  called 
as  a  witness  on  behalf  of  defendant,  testified  that  "I  con- 
tacted the  only  people  who  couM  do  angr  work  on  the  track, 
Howard  Carlson,  the  supervisor  of  the  track.  He  has  full 
charge  of  the  men  who  d©  the  work,"  and  when  Carlson  was 
called  by  defendant,  he  testified  that  he  had  been  supervisor 
of  track  for  the  Elgin,  Joliet  and  Eastern  Railway  Company 
since  I936,  including  the  day  of  the  accident,  that  he  had 
charge  of  the  foremen  in  that  district  whose  duty  it  was  to 
attend  to  the  maintenance,  repair  and  possible  construction 
of  the  tracks,  that  he  had  several  foremen  under  his  charge, 
including  one  who  supervised  a  section  gang  which  kept  the 
tracks  in  condition  in  that  particular  territory,  and  another 
foreman  who  supervised  a  gang  which  was  charged  with  the  duty  of 
removing  coke,  debris  or  other  foreign  natter  from  the  tracks  in 
the  vicinity  of  the  switch  stand.  In  addition  to  these  two  wit- 
nesses, Philip  Jiaisenbacher  testified  that  he  had  been  employed  by 
defendant  as  roadmaster  for  26  years,  charged  with  the  duty  of 
keeping  the  tracks  in  repair  at  all  times.  No  evidence  was  ad- 
duced by  any  representative  of  the  Carnegie-Illinois  Steel  Corpor- 
ation to  support  defendant's  contention  as  to  joint  maintenance, 
control  and  operation  of  the  tracks*  The  contention  as  to  joint 
control  was  apparently  an  afterthought.  It  could  have  been 
averred  in  defendant's  answer,  but  no  effort  was  made  to  inter- 
pose such  defense  until  the  cause  was  being  tried.  Under  the 
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circumstances  we  think  that  this  requisite  element  of  the 
doctrine  of  res  ipsa  loquitur  was  sufficiently  established* 
It  is  next  urged  that  plaintiff  himself  was  in  charge 
of  the  instrumentality  which  produced  the  injury.  In  view 
of  the  showing,  both  by  the  admission  in  the  pleadings  and 
the  evidence,  that  the  defendant  was  in  possession  and 
control  of  the  railroad  tracks,  switches,  caboose  and  train, 
this  contention  is  utterly  untenable.  Plaintiff  was  merely 
a  member  of  the  crew,  in  charge  of  switching  operations,  and 
not  of  the  instrumentality  which  caused  the  accident*  Among 
the  decisions  urged  in  support  of  the  instant  contention, 
defendant  cites  Stankowski  v.  International  Harvester  Co.. 
180  111.  App.  439,  wherein  plaintiff  brought  suit  for  injuries 
resulting  from  the  use  of  a  chisel  in  the  course  of  his  employ- 
ment. The  declaration  there  alleged  that  defendant  furnished 
plaintiff  a  dangerous  and  defective  chisel,  made  of  poor 
material.  The  court  found  Has  an  ultimate  fact  that  appellant 
[defendant]  was  not  guilty  of  the  negligence  charged."  Plain- 
tiff had  complete  control  of  the  chisel,  which  he  held  in  his 
hand  while  working  with  it,  and  was  the  complete  master  of  the 
instrument  which  he  used.  Consequently,  since  defendant  had 
no  control,  as  the  court  found,  the  doctrine  of  res  Ipsa 
loquitur  did  not  apply.  In  Odum  v.  Corn  Products  -Rfifin^f; 
Co..  194  111.  App.  200,  also  cited  by  defendant,  the  doctrine 
©f  res  ipsa  loquitur  was  held  inapplicable  to  an  action  for 
the  death  of  a  foreman  as  the  result  of  the  explosion  of  a 
grain  elevator  of  which  he  had  charge,  and  the  court  stated 
that  there  could  be  no  recovery  where  it  did  not  appear  that 
the  explosion  was  caused  by  any  negligence  on  the  part  of 
the  defendant  employer.  In  the  remaining  case  cited  by  defend- 
ant* Dryden  v.  \  estera  Pacific  R.  Co..  1  Cal.  App.  2d  49,  36 
Pac.  2d  394,  plaintiff's  intestate  participated  in  putting 
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back  on  the  track  a  car  which  had  been  derailed.  In  dis- 
cussing the  question  whether  he  was  in  charge  of  the  in- 
strumentality, the  court  said:  "When  the  car  was  derailed, 
it  became  his  duty  either  to  attempt  rerailment  by  the  use 
of  the  frogs,  assisted  by  his  train  crew  and  the  section  men, 
or  to  summon  the  aid  of  a  wrecking  crew.  He  chose  to  attempt 
the  rerailiaent  by  the  use  of  the  equipment  at  hand.  He 
supervised  the  placing  of  the  frogs,  and  it  was  the  deceased 
who  gave  the  signal  to  proceed,  and  he  himself  chose  his 
position  on  the  inside  of  the  curve  and  within  the  area  of 
the  car  if  it  should  fall,  •**   If,  therefore,  the  servant 
who  himself  has  control  has  been  negligent,  and  thus  brings 
about  the  accident,  he  cannot  recover,  for  there  can  be  no 
recovery  by  a  servant  against  the  master  for  his  own  wrong, M 
In  the  case  at  bar,  plaintiff  was  riding  on  the  caboose,  and 
while  it  was  his  duty  to  give  a  signal  to  start  or  stop,  if 
necessary  to  throw  switches,  he  had  no  control  over  the  condi- 
tion of  the  tracks,  switches  and  other  equipment  whleh  may  have 
produced  the  accident.  In  the  recent  case  of  Tfoitaker  v. 
Pitcairn  et  al,f  J$|  Mb,  848,  174  S,  W,  2d  163,  plaintiff,  as 
head  brakeman,  was  riding  on  the  locomotive  of  a  train  which 
was  derailed,  and  the  court  held  that  "the  fact  that  the  plain- 
tiff employee  was  operating  or  working  with  the  instrumentality 
does  not  of  itself  necessarily  forbid  the  application  of  the 
doctrine  [of  res  ipsa  loauiturl . w  and  a  verdict  having  been 
entered  in  conformance  with  that  doctrine,  the  verdict  and 
Judgment  of  the  trial  court  were  affirmed. 

Lastly  it  is  urged,  upon  the  assumption  that  the  doctrine 
of  res  ipsa  loquitur  is  applicable,  that  any  presumption  of 
negligence  arising  from  the  doctrine  was  successfully  rebutted 
by  defendant's  evidence.  In  all  the  eases  that  have  been 
called  to  our  attention  on  this  phase  of  the  controversy, 
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the  courts  have  held  that  the  question  of  whether  the  de- 
fendant offered  such  explanation  of  the  accident  a3  to 
relieve  itself  of  the  presumption  of  negligence,  was  a 
question  of  fact  for  the  Jury.  In  Roberts  v.  Bconomv  Cabsf 
Inc t .  285  HI*  App,  424,  the  court  pertinently  observed: 
"IThether  the  maxim  of  res  ipsa  lo^ui£u£  applies  in  a  given 
case  is  a  question  of  law,  but  whether  the  presumption  arising 
when  the  maxim  has  been  applied  has  been  overcome  by  proof  is 
a  question  of  fact*  The  finding  of  that  fact  is  for  the  $vary. 
Chicago  Union  Traction  Co.  v.  Nemafl.llerfl  215  Hi*  3835  BffiE 
York.  C.  j  St.  L.  P.,  Go.  v.  Blumenthal,  160  111,  40."  likewise, 
in  Chicago  City  Ry.  Co,  vff  Barker,,  209  111.  321,  where  defend- 
ant sought  to  rebut  the  prima  facie  question  of  negligence 
raised  by  the  occurrence  of  the  accident,  it  sought  to  do  so 
by  showing  that  the  motorman  was  thrown  from  the  car  by  sua 
electric  shock  which  could  not  be  anticipated  or  prevented, 
and  therefore  urged,  that  it  should  not  be  held  responsible 
because  the  car  was  not  in  anyone's  control  when  it  struck 
plaintiff's  wagon,  but  the  court  held  it  was  a  question  for 
the  jury  to  determine  whether  the  explanation  of  the  accident 
sufficiently  rebutted  the  presumption  in  question,  and  that 
the  "credibility  of  such  rebutting  evidence  is  held  by  the 
authorities  to  be  a  question  for  the  ;Jury. " 

In  this  proceeding  defendant  first  attempted  to  explain 
the  derailment  by  claiming  that  the  movement  of  the  train  was 
through  a  closed  switch,  but  was  unsuccessful  in  doing  so,  and 
then  attempted  to  show  that  the  caboose  and  train  passed 
through  a  "spring  switch,"  thereby  causing  the  derailment, 
A  "spring  switch"  was  described  by  several  witnesses  as  oi^e 
which  springs  back  into  position  after  the  passage  of  the  train, 
but  the  evidence  conclusively  shows  that  there  was  no  "spring 
switch"  located  anywhere  near  the  scene  of  the  accident.  The 
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other  eviicnce  adduced  by  defendant  in  rebuttal  of  the  pre- 
sumption of  negligence  consisted  of  testimony  that  the  road- 
bed, switches,  spikes  and  caboose  were  in  good  condition  prior 
to  the  accident,  and  that  no  foreign  matter  or  obstructions 
were  present  on  the  track  which  could  have  produced  the  derail- 
ment* One  of  the  witnesses,  V»  J.  Sloan,  testified  on  cross- 
examination:  aIf  this  molten  slag  falls  off  the  ear  and  cools 
it  is  equivalent  to  stone.  A  chunk  of  it  night  cause  a  derail- 
ment if  it  was  large  enough  and  thiek  enough*"  Another  witness, 
Jay  ICreischer,  testified  on  cross-examination  that  he  was  track 
foreman  and  made  one  inspection  per  week.  In  view  of  the  fact 
that  defendant  was  constantly  moving  numerous  ladles  of  molten 
slag  over  these  tracks,  the  drippings  of  which  might  have  pro- 
duced chunks  of  sufficient  size  and  hardness  to  cause  a  derail- 
ment, a  weekly  inspection  would  hardly  suffice  to  exculpate  it 
from  the  charge  of  negligence.  Hie  evidence  discloses  that  the 
engine  and  slag  3&<$los  were  much  heavier  than  the  caboose,  and 
it  is  conceivable  that  the  difference  in  weight  might  cause  the 
derailment  of  the  caboose  while  passing  over  a  slag  deposit  on 
the  track  or  switch  without  derailing  the  engine  and  ladles.  Da 
addition  to  these  circumstances,  it  should  be  noted  that  substan- 
tially -'11  the  witnesses  ./ere  in  defendant's  employ,  and  under 
the  instructions  of  the  court  it  was  within  the  province  of  the 
jury  to  determine  their  credibility,  and  to  determine  whether 
defendant's  oxplanation  of  the  derailment  sufficiently  rebutted 
the  presumption  of  negligence* 

As  an  additional  ground  for  reversal  it  is  urged  that 
plaintiff  was  guilty  of  contributory  negligence  in  that  he 
violated  company  rules,  one  of  which  provided  that  "$hen  cars 
are  pushed  by  an  engine,  *•*  a  trainman  must  take  a  conspicuous 
position  on  the  leading  oar  **#.  En5>loyee  riding  the  leading 
car  must  maintain  a  sharp  lookout  ahead  and  regulate  the  movement 
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by  proper  hand  signals,"  and  another  rule  which  provided 
that  "Those  giving  signals  mast  locate  theuselves  so  as  to 
be  plainly  seen,  and  give  them  so  that  they  can  be  plainly 
understood."  It  is  argued  that  these  rules  were  devised 
for  the  safety  of  the  members  of  the  crew;  that  one  of  the 
contingencies  against  which  the  rules  sought  to  guard  "is 
the  very  tiling  which  the  evidence  in  this  record  so  unmis- 
takably shows  was  the  cause  of  this  accident  -  running  through 
a  closed  switch";  and  that  the  violation  of  the  rules  con- 
stituted contributory  negligence.   Instruction  Ho.  8  dealt 
with  the  subject  matter  of  this  contention.  The  court  charged 
the  jury  that  the  burden  of  proof  was  upon  the  plaintiff  "to 
prove  in  this  case  that  at  and  shortly  before  the  time  of  the 
accident  complained  of  he  was  in  the  exercise  of  ordinary  care 
and  caution  for  his  own  safety,  and  if  the  plaintiff  has  failed 
to  prove  by  a  preponderance  of  the  evidence  that  he  was  in  the 
exercise  of  sueh  ordinary  care  and  caution  for  his  own  safety, 
then  your  verdict  should  be  for  the  defendant."  However,  the 
jury  was  evidently  of  the  opinion  that  plain oiff  was  not 
guilty  of  contributory  negligence,  and  there  is  ample  evidence 
to  support  this  finding.  The  only  two  eyewitnesses,  plaintiff 
himself  and  Davis,  the  engineer,  testified  that  the  switches 
were  lined  for  the  movement  of  their  train.  Plaintiff  further 
stated  that  he  watched  the  switch  signals  until  they  passed 
them,  and  that  his  view  of  the  track  was  not  obstructed  at  any 
time.  Plaintiff's  conduct  did  not  constitute  a  violation  of 
the  rules  because  he  did  take  a  conspicuous  position  in  the 
leading  car  and  maintained  a  sharp  lookout  ahead,  and  there 
was  no  occasion  for  giving  signals,  if  his  and  the  engineer's 
testimony  is  to  be  believed  that  the  switches  were  lined  for 
the  movement  of  the  train  and  that  the  green  signal  indicated 
that  it  would  be  safe  to  go  ahead.  On  oral  argument  defend- 
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ant's  counsel  argued  that  If  plaintiff  had  been  on  the  plat- 
form of  the  caboose  he  could  have  jumped  and  saved  himself 
from  injury,  but  this  is  purely  conjectural  because  such  a 
course  of  action  might  have  resulted  in  equal  or  greater 
injuries „ 

It  is  next  urged  that  plaintiff  assumed  the  risk  of 
injury  from  a  derailment*  Counsel  argues  that  since  this  is 
an  action  at  common  law,  the  assumption  of  risk  is  a  complete 
defense.  On  this  point  the  court  charged  the  jury  as  follows: 
"You  are  instructed  that  when  the  plaintiff  entered  the  employ 
of  the  defendant  railway  company  as  a  switchman  or  switch 
foreman  on  the  hot-cinder  run  he  assumed  the  ordinary  and 
usual  dangers  and  risks  incident  to  the  performance  of  the 
duties  of  that  eciployment  and  if  you  believe  from  the  evidence 
that  the  plaintiff  was  injured  because  of  an  ordinary  and 
usual  danger  or  risk  incident  to  the  performance  of  his  duties 
as  foreman  of  the  hot-cinder  run,  in  such  case  the  plaintiff 
cannot  recover."  This  was  a  correct  statement  of  the  la?/,  but 
the  jury  was  evidently  of  the  opinion  that  the  derailment  waa 
not  the  ordinary  or  usual  risk  assumed  by  plaintiff,  and  since 
that  question  is  ordinarily  one  for  the  jury  under  the  instruc- 
tions of  the  court,  we  would  not  be  warranted  in  holding  other- 
wise. f»^ry^-ca^<^"i^^<4A'--flfci,if|i  fgft  ^t  251  m* 

App.  535,  In  City  of  La  oalle  v.  ICostka.  I90  111,  130,  the 
court  said:   "The  law  is,  that  the  servant  does  not  assume 
risks  that  are  unreasonable  or  extraordinary;  nor  risks  that 
are  extrinsic  to  the  employment;  nor  risks  of  the  master»s 
own  negligence."   In  one  of  the  cases  cited,  Wilson  v,  Daniel siT 
250  JSass.  359,  14p  IT.  B*  469,  it  was  held  that  "The  burden  of 
proving  that  the  risks  were  assumed  rests  upon  the  defendant, 
and  rarely  can  the  court  rule  that  it  has  been  sustained." 
In  view  of  the  undisputed  evidence  that  the  movement  for  the 
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train  was  clear,  with  switch  signals  properly  lined,  Thompson 
took  no  apparent  chance  by  going  into  the  caboose  from  which 
he  could  plainly  observe  the  switch  signals. 

Criticism  is  made  of  several  instructions  offered  by 
plaintiff  and  given  by  the  court.  One  of  these  is  an  in- 
struction predicated  upon  the  doctrine  of  res  ipsa  loquitur., 
Holding  as  we  do  that  the  doctrine  was  applicable  to  the  facts 
of  the  case,  we  think  this  instruction  was  entirely  proper. 
Another  instruction  relates  to  the  Indiana  UnlfflMB  Crew  Law, 
predicated  upon  chapter  58,  section  6  of  the  Indiana  Statutes^ 
which  provides  in  substance  that  it  shall  be  unlawful  for  any 
carrier  to  engage  in  switching  operations  unless  the  train  is 
manned  by  a  crew  of  employees  consisting  of  not  less  than  one 
engineer,  ©ne  fireman,  one  yard  conductor  or  foreman,  and  two 
yard  brakemen  or  helpers.  Defendant  argues  that  since  no 
such  statute  was  mentioned  in  plaintiff's  complaint  and  the 
pleadings  contained  no  averment  of  any  failure  to  observe  its 
provisions,  it  was  prejudicial  and  confusing.  Although  the 
statute  is  not  applicable,  we  cannot  conceive  of  the  instruction 
having  so  confused  the  jury  as  to  prejudice  the  nature  of  the 
defense  interposed.  We  have  examined  other  instructions  criti- 
cized by  defendant  but  find  that  they  were  not  so  prejudicial 
as  to  warrant  a  reversal  of  the  judgment* 

From  a  careful  examination  of  the  record  we  believe  the 

case  was  fairly  tried.  Holding  as  we  do  that  the  doctrine  of 

res  ipsa  loquitur  is  applicable  and  finding  no  convincing 

reasons  for  reversal,  we  think  the  judgment  should  be  affirmed. 

It  is  so  ordered* 

JUDGMENT  AFFIRMED. 

Scanlan  and  Sullivan,  JJ«,  concur. 
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JOHN  H.  THOMPSON, 

Appellee, 

v. 


ELGIN,  JOLIET  and  EASTERN 
RAILWAY  COMPANY,  a  corporation, 
Appellant. 


^(/5> 


APPEAL  FROM  SUPERIOR  / 
COURT,  COOK  COUNTY. 


OPINION  ON  PETITION  FOE  REHEARING, 
MR*  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  was  injured  while  employed  by  defendant  as 
foreman  of  a  switching  crew  transporting  ladles  of  hot  slag 
from  the  blast  furnaces  of  Carnegie-Illinois  Corporation  at 
Gary,  Indiana  to  the  dumping  grounds  on  Lake  Michigan.  He 
brought  an  action  at  common  law  because  the  run  was  an  intra- 
state movement,  thus  not  constituting  a  cause  of  action  under 
the  Federal  -mployers'  Liability  Act  (45  U.S.C.A.,  sec.  £l 
et  sep. ).  Trial  by  jury  resulted  in  a  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $10,000.00,  which  we  affirmed  in 
an  opinion  filed  May  29,  1946.  Petition  for  rehearing  was 
subsequently  allowed. 

Plaintiff  charged  general  negligence  in  the  maintenance 
and  operation  of  defendant's  cars  and  tracks,  and  alleged  that 
while  in  the  exercise  of  ordinary  care  for  his  own  safety  he 
was  injured  as  a  result  of  the  derailment  of  the  caboose  in 
which  he  was  riding.  He  presented  his  case  on  the  theory  that 
the  doctrine  of  res  ipsa  loquitur  was  applicable  to  the  facts, 
and  we  sustained  that  contention  and  held  that  the  question 
whether  the  presumption  of  negligence  arising  from  the  doctrine 
was  successfully  rebutted  by  defendant's  evidence  was  a  question 
of  fact  for  the  jury,  citing  numerous  Illinois  decisions  in 
support  of  the  rule. 

In  its  petition  for  rehearing  defendant  does  not  reargue 
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the  contention  advanced  in  its  original  briefs  that  the  doctrine 
of  res  ipsa  loquitur  is  inapplicable  under  the  facts  of  this 
case,  but  confines  itself  solely  to  the  proposition  that  the 
following  instruction  given  at  plaintiff's  request  constitutes 
reversible  error:   "The  question  of  negligence  is  a  question  of 
fact  for  the  Jury  to  determine  after  considering  all  the  evidence 
before  them}  and  in  this  case,  if  the  jury  believe  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  railroad  company 
is  guilty  of  negligence  charged  in  the  complaint,  and  that  the 
plaintiff  received  the  injuries  complained  of  by  reason  of  the 
negligence  charged  in  the  complaint,  and  while  he,  the  plaintiff, 
was  exercising  ordinary  care  and  caution  for  his  own  safety 
under  all  the  circumstances  of  the  case  as  shown  by  the  evidence, 
then  you  should  find  the  defendant  railroad  company  guilty."  Its 
counsel  argue  that  this  instruction  required  the  jury  to  return 
a  verdict  against  the  defendant  even  though  they  found  the  de- 
railment was  an  ordinary  or  usual  risk  assumed  by  the  plaintiff, 
and  they  cite  Montgomery  Goal  Co.  v.  Barrineer.  218  111,  327, 
and  several  other  decisions  in  support  of  the  contention.  In 
the  Montgomery  case  the  court  evidently  believed  that  a  verdict 
for  the  defendant  should  have  been  directed  on  the  ground  that 
the  plaintiff  had  assumed  the  risk  of  an  obvious  and  open  condi- 
tion that  caused  the  accident,  and  in  view  of  the  fact  that  the 
decision  turned  on  that  point,  anything  therein  said  about  in- 
structions would  seem  to  be  inapplicable  to  the  facts  in  this 
proceeding.  In  Cromer  v.  Borders  Goal  Co..  246  111.  451,  also 
cited  by  defendant,  the  court  found  that  there  was  evidence 
tending  to  support  the  defense  of  assumed  risk,  and  in  Lake 
Street  Elevated  R.  R.  Co.  v.  Fitzgerald.  136  111.  App.  281, 
the  court  expressly  stated  that  if  the  case  did  not  involve  the 
question  of  assumption  of  risk,  then  the  giving  of  an  instruc- 
tion similar  to  the  one  here  under  consideration  would  not  be 
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erroneous. 

In  their  reply  to  the  petition  for  rehearing  plaintiff1* 
counsel  cite  two  derailment  cases  in  which  the  doctrine  of  res 
ipsa  loquitur  was  held  to  be  applicable.  In  Chicago  Union  Traction 
Co.  v.  Giese.  229  111*  260,  the  court  held  that  all  the  elements 
of  the  accident  were  within  complete  control  of  the  railway  com- 
pany, and  observed  that  the  result  was  so  far  out  of  the  usual 
course  of  things  that  there  could  be  no  fair  inference  that  it 
could  have  been  produced  by  any  other  cause  than  negligence,  and 
then  continued  as  follows:  "Experience  and  observation  teach  us 
that  with  proper  care  street  cars  will  remain  on  the  tracks.  If 
this  were  not  true,  municipalities  would  not  license  them  to  use 
public  streets.  If,  with  proper  construction  and  management, 
street  cars  cannot  be  kept  upon  their  tracks,  then  the  safety  of 
the  public  would  require  that  they  be  done  away  with  altogether. 
It  is  a  matter  of  common  knowledge,  however,  that  it  is  possible, 
by  the  exercise  of  ordinary  care,  to  so  construct  and  operate 
these  conveyances  that  they  will  not  leave  the  tracks,  and  when 
they  do  so  and  inflict  an  injury  upon  another  who  is  lawfully  in 
the  street  and  free  from  contributory  negligence,  we  think  that 
no  hardship  is  imposed  upon  these  corporations  to  hold  that  such 
an  injury  is  within  the  maxim  res  ipsa  loquitur,  and  that  proof 
of  the  injury,  under  the  circumstances  stated,  will  justify  a 
verdict  unless  such  prima  facie  case  is  met  by  proof  showing 
that  the  company  is  not  at  fault."  The  same  result  was  reached 
in  Eanter  v.  St.  Louis.  Springfield  &  Peoria  R.  5.  Co..  213 
111.  App.  565. 

Prom  the  usual  definition  of  the  doctrine  of  res  ipsa 
loquitur  it  is  clear  that  the  very  factor  and  elements  upon 
which  the  rule  is  invoked,  point  to  the  conclusion  that  a  de- 
railment of  the  type  involved  in  this  case  is  an  unusual  and 
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extraordinary  occurrence  which  throws  upon  the  defendant  the 
duty  of  explaining  the  occurrence  by  the  introduction  of  evi- 
dence negativing  want  of  due  care  upon  its  part,  and  this  being 
so,  it  could  in  no  event  be  considered  as  an  ordinary  and  usual 
risk  assumed  by  anyone.  Under  the  circumstances,  we  think  the 
premise  upon  which  defendant's  argument  is  predicated,  namely, 
that  the  derailment  in  and  of  itself  could  have  been  found  by 
the  Jury  to  be  a  usual  and  ordinary  risk  assumed  by  the  plaintiff, 
is  untenable  because  it  is  inconsistent  with  the  doctrine  of  res 
ipsa  loquitur,  which  we  held  in  our  original  opinion  to  be  appli- 
cable to  the  facts  in  this  case. 

Before  the  jury  in  this  case  could  conceivably  have  found 
that  plaintiff  had  assumed  the  risk  of  any  dangerous  condition 
or  hazard  which  could  have  brought  on  the  derailment,  it  would 
have  had  to  appear  that  such  dangerous  condition  or  hazard,  in 
addition  to  being  an  ordinary  and  usual  risk,  also  had  to  be  a 
dangerous  condition  known  to  plaintiff  or  one  of  which  he  could 
have  known  in  the  exercise  of  ordinary  care,  -e  held  in  our 
original  opinion  that  there  was  no  evidence  as  to  the  condition 
or  causative  factor  which  brought  on  the  derailment,  and  there- 
fore the  jury  would  not  have  been  justified  under  any  instruction 
in  finding  that  plaintiff  had  assumed  the  risk  of  such  unknown 
cause  or  that  the  unknown  cause  was  an  ordinary  or  usual  risk 
incidental  to  his  employment.  As  a  matter  of  fact  there  was  no 
evidence  of  the  proximate  cause  of  the  derailment.  The  condition 
that  caused  the  caboose  to  leave  the  track  could  not  be  deter- 
mined; neither  was  there  a  showing  of  any  condition  upon  which 
plaintiff  could  conceivably  have  been  held  to  assume  any  risk. 
Since  there  was  no  evidence  in  the  record  upon  which  the  jury 
could  have  found  that  the  plaintiff  assumed  any  ordinary  or 
usual  risk  incidental  to  his  employment,  and  upon  which  the  court 


_  _ 

>  on  al  i 

<.  « 

fail  Tisnl  •  0  s  »of  o*  \ 

o  n±  bis  i 

.sacs  ztctt  at  %i  sldao 

c 

...  .  • 

■ 

1  «I 
on  t 

*  10 


-*- 

could  have  submitted  the  question  of  assumed  risk  to  the  jury, 
the  omission  of  that  element  from  the  instruction  was  not  in 
any  wise  erroneous. 

We  adhere  to  our  original  opinion  and  the  conclusions 
reached  therein.  The  judgment  of  the  Superior  court  should 
therefore  be  affirmed,  and  it  is  so  ordered, 

JUDGIflBNT  ATFXHffifiP* 

Sullivan,  P.  J.,  and  Scanlan,  J.,  concur. 
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MELVIN  S.  NELSON,  Assignee  of 
Gilbert  I.'elson, 

Appellant, 


v. 


MARTIN  POr/ROZNIK,  MARY  P.  SACKLEY, 

pioke;:r  tiiust  &  savings  la:«,  a 

corporation,  and  ZENO  Cf^SLAWSKI, 

Appellees • 


APPEAL  PROM  CIRCUIT 
COURT,  COOK  COUNTY* 

329  I M      tf 


MR.  PRESIDING  JUSTICE  SULLIVAE  DELIVERED  THE  OPINION  OP  THE  COURT. 

This  action  v/as  brought  by  Melvin  S.  Nelson,  assignee 
of  Gilbert  Nelson,  against  Martin  Powroznik,  Mary  P.  Sackley, 
Pioneer  Trust  &  Savings  Bank  (hereinafter  for  convenience 
referred  to  as  Pioneer  Bank)  and  Zeno  Czeslawski.  Plaintiff's 
suit  was  based  upon  some  116  claims  for  legal  services  alleged 
to  have  been  performed  by  his  assignor.  As  to  a  majority  of 
such  claims  all  four  defendants  were  alleged  to  be  jointly  liable 
as  participants  in  a  joint  enterprise  and  Powroznik  alone  was  al- 
leged to  be  liable  as  to  the  balance  of  plaintiff's  claims.  Upon 
petition  for  summary  judgment  by  three  of  the  defendants,  Powroz- 
nik, Sackley  and  Pioneer  Bank,  the  trial  court  entered  judgment 
on  January  24,  1945  against  the  plaintiff  and  in  favor  of  defend- 
ants Sackley  and  Pioneer  Bank  upon  all  the  Issues  in  the  case  and 
entered  judgment  against  the  plaintiff  and  in  favor  of  the  defend- 
ant Powroznik  as  to  all  except  seven  of  plaintiff's  claims,  which 
seven  claims  against  Powroznik  were  continued  for  subsequent 
trial  in  the  Circuit  court.  Based  on  said  judgments  executions 
were  ordered  to  issue  against  plaintiff  for  the  recovery  by  said 
three  defendants  of  their  costs.  Thus  at  and  after  the  time 
plaintiff  perfected  his  appeal  herein  from  the  aforesaid  judg- 
ments, there  remained  pending  and  undispoed  of  in  the  trial 
court  the  question  of  the  liability  of  the  defendant  Czeslawski 
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upon  the  alleged  joint  claims  and  also  the  seven  claims  of  the 
plaintiff  against  the  defendant  ?owroznik.  Powroznik,  Sackley 
and  Pioneer  Bank  (hereinafter  for  convenience  referred  to  as 
the  defendants)  filed  a  motion  in  this  court  to  dismiss  plain- 
tiff's appeal.  Said  motion  v. as  reserved  to  hearing. 

Defendants  contend  that  the  judgments  entered  by  the 
trial  court  on  January  24,  1945  were  not  final  and  appealable 
judgments  and  that  the  appeal  should  be  dismissed. 

Plaintiff's  position  is  that  his  appeal  is  authorized 
by  subsections  1  and  2  of  section  yO   of  the  Civil  Practice  act,, 
hereinafter  set  forth,  and  that  defendants'  motion  to  dismiss 
same  should  be  denied. 

In  the  view  we  take  of  the  motion  to  dismiss  the  appeal, 
it  will  be  unnecessary  to  discuss  the  merits  of  the  case. 

Under  section  77   of  the  Civil  Practice  act  (par.  201, 
chap.  110,  111.  Rev.  Stat.  1945)  the  right  of  appeal  is  limited 
to  final  judgments,  orders  or  decrees  and  this  limitation  of 
the  right  of  appeal  under  the  Civil  Practice  act  is  the  same 
in  substance  as  that  specified  in  section  91  of  the  Practice 
Act  of  1907  (par.  91,  chap.  110,  Cahill's  111,  Rev.  Stat. 
193D. 

It  was  the  established  rule  prior  to  the  enactment  of 
the  Civil  Practice  Act  that  there  could  be  no  review  of  a  judg- 
ment or  decree  which  disposed  of  a  case  as  to  one  or  more  of 
the  parties  thereto  but  left  it  pending  and  undisposed  of  as 
to  other  parties,  Such  judgments  and  decrees  were  held  to  be 
interlocutory  and  not  final  because  they  did  not  dispose  of 
the  entire  case  and  it  was  also  the  rule  that  to  permit  a  review 
thereof  would  be  to  allow  piecemeal  appeals.  (Thompson  vn 
Follansbee,  55   111.  42/ J  Hoffman  &  Billings  Mfg.  Co.  v.  Haxton 
Steam  Heater  Co..  18  111.  App.  484 j  Free  v.  Successful  Merchant. 
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342  111.  27,  30;  and  People  v.  Banks,  285  111.  137,  140.) 

In  the  Thompson  case  the  court  said  (p.  428): 

"This  was  a  hill  filed  in  the  circuit  court  of  Cook 
county,  by  the  plaintiff  in  error,  against  Fdwin  C.  Larned, 
Charles  Follansbee,  Sally  1*1.  Follansbee,  and  others,  for 
partition  of  certain  real  estate  described  in  the  bill. 

"At  the  October  term,  I869,  of  said  court,  the  defend- 
ants, Charles  Follansbee,  and  Sally  K.  Follansbee,  by  their 
solicitor,  filed  a  demurrer  to  the  bill,  and,  on  the  hearing 
the  demurrer  was  sustained,  and  the  bill  dismissed  as  to  Charles 
and  Sally  If,  Follansbee.  Nothing  further  appears  to  have  been 
done  in  the  cause  in  the  circuit  court,  and  so  far  as  the  record 
discloses,  the  cause  is  still  pending  there  against  the  other 
defendants  named  in  the  bill. 

"The  complainant  brings  the  cause  to  this  court  on 
error,  with  the  record  in  the  condition  above  stated. 

"It  is  a  well  settled  rule,  that  a  v/rit  of  error  will 
not  lie,  except  to  a  final  order  of  court.  If  the  bill  is 
dismissed  as  to  one  or  more  parties,  the  complainant  can  not 

?rosecute  a  \  rit  of  error,  until  there  has  been  a  final  disposi- 
ion  of  the  case  as  to  all  other  parties.  A  cause  can  not  be 
reviewed  as  to  one  party  at  one  time,  and  as  to  another  party 
at  another  time, 

"It  appearing  that  there  has  been  no  final  order  in 
this  cause  in  the  court  below,  the  writ  of  error  Is  dismissed, 
with  costs." 

In  the  Hoffman  case  the  court  said  at  p.  485$ 

"This  was  a  bill  In  chancery,  brought  in  the  court 
below  by  the  appellants  against  Henry  T.  Lally,  Kdward  G. 
Asay  and  the  Haxton  steam  Heater  Company.  The  latter  filed 
a  demurrer  to  the  bill,  which  the  court  sustained,  and  entered 
an  order  dismissing  the  bill  as  to  that  defendant,  but  the 
case  was  left  undisposed  of  as  to  the  other  two  defendants. 
In  that  condition  of  the  case  the  complainants  appealed  from 
that  order.  Appeal  or  error  will  not  lie.  The  order  was  not 
final.  Such  a  case  can  not  be  pending  partly  in  this  court 
and  partly  in  the  court  of  original  jurisdiction  at  the  same 
time.  Nor  can  appellate  courts  be  required  to  decide  cases 
piecemeal.  To  do  so  would,  in  many  cases,  abrogate  the  rule 
requiring  that  in  courts  of  equity  all  necessary  parties  must 
be  before  the  court.  Thompson  v.  Follansbee.  55  111.  427,  Is 
directly  in  point.  The  appeal  should  be  dismissed." 

But  plaintiff  contends  that  the  established  rule  as  to 
"piecemeal"  appeals  set  forth  in  the  foregoing  cases  was  abro- 
gated by  the  incorporation  of  subsections  1  and  2  of  section  50 
in  the  Civil  Practice  act  when  it  was  enacted. 

Subsection  1  of  section  50  (par.  174,  chap.  110,  111. 
Rev.  Stat.  1945)  provides  in  part  as  follows: 
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"Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants  •»•  and  more  than  one  Judgment  may  be  rendered  in 
the  same  cause." 

Subsection  2  of  the  same  section  provides: 

"Any  party  aggrieved  by  any  such  judgment  may  have 
a  review  thereof  as  herein  provided,  even  though  said  cause 
remains  undisposed  of  as  to  other  parties," 

Plaintiff  insists  that  the  only  reasonable  construction 
the  foregoing  provisions  are  susceptible  of  is  that,  since  more 
than  one  judgment  may  be  rendered  in  the  same  case,  appeals  may 
be  taken  from  separate  judgments  entered  in  a  cause  which  dis- 
pose of  all  matters  in  issue  between  the  parties  to  the  judg- 
ment appealed  from* 

The  precise  question  presented  here  as  to  the  construc- 
tion of  subsections  1  and  2  of  section  50  was  considered  and 
determined  by  the  First  Division  or  this  court  in  Schoen  v« 
Chicago  Title  and  Trust  Company  P  Appellate  court  Number  3883I. 
In  that  case  the  original  complaint  was  filed  after  the  Civil 
Practice  act  went  into  effect.  There  the  plaintiff  sued  upon 
six  causes  of  action,  each  charging  malfeasance  by  the  defend- 
ants as  either  directors  or  officers  of  the  Chicago  Title  and 
Trust  Company  and  said  company  and  fifteen  of  the  individual 
defendants  filed  a  written  motion  in  the  trial  court  to  dismiss 
the  amended  complaint*  This  motion  was  sustained  and  a  decrae 
was  entered  dismissing  the  amended  complaint  for  want  of  equity 
as  to  the  Chicago  Title  and  Trust  Company  and  the  aforesaid 
fifteen  individual  defendants.  The  decree  also  provided 
that  said  defendants  recover  their  costs  from  the  plaintiff* 
The  plaintiff  therein  perfected  an  appeal  from  said  decree  which 
made  no  disposition  of  the  case  as  to  seven  other  individual  de- 
fendants. No  written  opinion  was  filed  in  the  Schoen  case  but 
after  full  argument  by  counsel  representing  the  appellant  and 
appellees  therein  this  court  allowed  appellees'  motion  to  dismiss 
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plaintiff ' s  appeal.  Appellant  filed  a  petition  for  leave  to 
appeal  from  said  order  of  dismissal,  which  petition  was  denied 
by  the  Supreme  court. 

falters  v.  Here.  Wat.  Bank  of  Chicago.  330  Til.  477,  is 
the  only  case  called  to  our  attention  which  deals  specifically 
with  the  effect  of  section  %   of  the  Civil  Practice  act  upon  the 
right  of  a  party  to  appeal  from  a  final  determination  against 
him  by  the  trial  court  of  the  only  issue  in  the  case  in  which 
he  was  interested,  where  other  issues  remained  pending  and  un- 
disposed of  as  to  other  parties.  In  that  case,  on  a  complaint 
to  construe  several  provisions  of  a  will  and  trust  agreement, 
involving  numerous  defendants,  a  decree  was  entered  construing 
the  last  paragraph  of  a  certain  article  of  the  will  adversely  to 
the  appellant  therein  and  providing:  "that  the  subject  matter 
of  this  Order  is  separate  and  distinct  and  not  necessarily  re- 
lated to  the  other  questions  raised  by  the  plaintiffs  as  to  the 
proper  construction  of  the  other  provisions  of  the  said  Last 
Mil  and  Testament  *  »  •  and  that  the  remaining  questions  involved 
in  the  construction  of  said  Last  Will  and  Testament  should  be  and 
they  will  be  disposed  of  by  this  Court  in  a  decree  to  be  presented 
to  this  Court  at  a  later  date," 

There  in  dismissing  on  its  own  motion  the  appeal  from  a 

decree,  which  construed  the  only  portion  of  the  will  in  which  the 

appellant  was  interested,  the  Supreme  court  said  at  pp.  485-6-7? 

"A  decree  is  final  and  appealable  only  where  it  terminates 
the  litigation  between  all  of  the  parties  on  the  merits  so  that 
when  it  is  affirmed  the  court  below  has  only  to  proceed  with  its 
execution.  The  only  exception  is  that  a  decree  may  be  final  and 
appealable  even  though  incidental  matters  may  be  reserved  for 
consideration  and  it  directs  a  master  to  state  an  account.  (Free 
v.  The  Successful  Merchant,  342  111.  27.)  In  the  above  case  it 
was  said  that  a  decree  for  accounting  which  fixed  the  rights  of 
complainants  as  to  some  of  the  defendants  but  reserved,  for 
further  consideration,  the  question  of  the  liability  of  other 
defendants,  is  merely  interlocutory  and  may  be  reversed  on  an 
appeal  from  a  final  decree  dismissing  the  complaint  as  to  some 
of  the  defendants  whose  rights  had  not  been  determined  and  as  to 
one  defendant  against  whom  the  first  decree  was  entered.  To 
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the  same  effect  is  Sheaf f  v.  Windier.  339  HI*  540;  Rosenthal 
v.  Board  of  ^.ducution*.  239  id.  29;  Prayer  v.  Goldy.  171  id.  434; 
r?ucklen  v.  City  of  Jhlc^.fio.  166  id.  451.  In  this  caso  the 
decree  determined  the  rights  of  plaintiffs  as  against  appellant, 
only.  It  left  for  future  consideration  all  questions  raised  as 
between  the  plaintiffs  and  all  other  parties.  »  *  *  WhilB  it  is 
true  that  section  50  of  the  Civil  Practice  act  has  somewhat 
liberalized  the  practice  to  the  extent  that  more  tlian  one  judg- 
ment or  decree  ;;iay  be  entered  in  a  proper  cause*  it  does  not 
have  the  effect  to  authorize  the  court  to  construe  a  will  by 
piecemeal  and  to  enter  separate  decrees,  at  different  times, 
construing  separate  provisions  of  the  will  and  thus  determining 
questions  which  a  part,  only,  of  the  parties  to  the  suit  have 
raised  and  litigated.  A  will  must  be  construed  as  a  whole  and, 
regardless  of  its  provisions,  no  separate  paragraph  may  be 
properly  construed  alone,  leaving  the  construction  of  all  other 
provisions  open  to  future  litigation  and  determination. 

"If  the  practice  followed  in  this  case  should  be  approved 
the  litigation  might  be  prolonged  indefinitely.  After  the 
present  appeal  is  disposed  of  the  parties  could  litigate  each  of 
the  other  questions  raised  by  the  pleadings  and  the  court  could 
enter  a  decree  on  one  of  those  questions,  only,  from  which  an 
appeal  might  be  taken.  After  the  disposition  of  that  appeal, 
the  other  questions  might  be  litigated  and  determined  separately 
from  which  ^separate  appeals  could  be  taken  successively,  'lion 
all  of  the  questions  in  issue  were  finally  disposed  of  the  con- 
struction of  the  will  of  J.  Albert  Roesch,  Jr.,  deceased,  would 
be  found  in  a  number  of  various  separate  decrees  of  the  trial 
court  and  in  as  many  opinions  of  this  court  as  Bight  be  written 
on  the  separate  appeals:  A  mere  statement  of  this  procedure 
condemns  it.  It  would  constitute  a  hearing  of  the  cause  not  only 
in  the  trial  court  but  in  this  court,  by  piecemeal,  and  by  dis- 
connected fragments.  The  practice  cannot  be  approved. 

"The  decree  from  which  this  appeal  was  taken,  not  being 
a  final  decree,  the  appeal  must  be  dismissed.  The  applicable 
provisions  of  the  Civil  Practice  act,  even  if  construed  to 
authorize  separate  decrees  to  be  entered  in  a  case  of  this  kind, 
do  not  make  such  decrees  final  until  the  termination  of  the 
litigation  by  the  decision  of  all  the  questions  and  issues  raised 
between  all  the  parties  to  the  suit.  (Rogers  v.  Barton,  375  Hl» 
611;  ?;c Donald  v.  •.alsh.  367  id.  529.)  'Vhen  the  case  is  thus 
disposed  of  any  party  feeling  himself  aggrieved  may  perfect  an 
appeal  from  any  and  all  orders  entered.  Until  that  time,  all 
such  orders  are  interlocutory  and  cannot  be  reviewed  on  appeal* 

''The  appeal  is  dismissed  for  the  reason  that  the  order 
appealed  from  is  not  a  final  order  or  decree,  disposing  of  all 
questions  and  issues  between  all  parties  to  the  suit." 

The  appealing  party  in  the  '^alters  case  would  seem  to 

have  been  in  a  more  favorable  position  in  so  far  as  his  right 

is 
to  appeal  was  concerned  than/the  appealing  party  in  the  instant 

case.  There  a  decree  was  entered  against  appellant  upon  the 

only  matter  in  issue  between  him  and  the  appellees.  In  the 

instant  case,  while  judgments  were  entered  against  the  appealing 
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party  in  favor  of  the  three  defendants  hereinbefore  mentioned, 

there  remained  pending  and  undls^os*d  of  In  the  trial  court 
natters  In  issue  between  appellant  and  on*  of  said  defendants, 
as  well  aa  between  appellant  and  the  fourth  defendant, 

notwithstanding  that  the  decree  appealed  fro®  In  the 
Walters  case  determined  adversely  to  the  appealing  party  the 
only  issue  therein  in  whieh  he  was  interested,  the  opinion  of 
the  Supreme  court  in  that  case  condemned  in  unmistakable  lan- 
guage the  practice  of  piecemeal  appeals,  At  was  stated  In  said 
opinion,  "the  applicable  provisions  of  the  Civil  Practice  act# 
even  if  construed  to  authorize  separate  decrees  to  be  entered 
in  a  case  of  this  kind,  do  not  sake  such  decree*  final  until  tho 
termination  of  the  litigation  by  the  decision  of  all  the  ques- 
tions and  Issues  raised  between  all  the  parties  to  th*  suit." 
*•  consider  the  conclusion  reached  by  the  Supreme  court  in  the 
'alters  ease  in  its  construction  of  section  *Dof  the  Civil 
Practice  act  as  binding  on  this  court  and,  although  the  Judg- 
ments appealed  frost  in  the  ease  at  bar  were  final  in  their 
nature  as  to  the  natters  in  issue  between  the  parties  to  such 
Judgments,  they  must  be  considered  as  Interlocutory  and  no 
appeal  may  b®  taken  therefrom  until  the  determination  of  the 
litigation  by  the  decision  of  all  the  questions  and  Issues 
raised  between  all  the  parties  to  the  suit.  Accordingly, 
plaintiff's  right  of  appeal  from  the  .Judgments  entered  herein 
must  be  deferred  until  all  the  Issues  between  all  of  the 

parties  to  this  suit  have  been  finally  determined  by  the 

/ 
trial  court. 

Plaintiff  asserts  that  *lt  would  be  an  anomaly  to  hold 

that  appellees  could  proceed  with  their  executions  lmaediately 

and  plaintiff  could  not  proceed  with  his  appeal  Immediately. " 

Since  the  judgments  entered  herein  must  be  considered  as  inter* 

locutory  and  there  is  no  right  of  appeal  therefrom  until  the 

oate  is  disposed  of  in  its  entirety,  the  trial  court  will 
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perforce  be  required  to  stay  the  executions  ordered  to  issue 
against  plaintiff  to  enforce  def  enda&fts '  judgments  for  costs 
until  all  of  the  matters  in  issue  between  all  of  the  parties 
are  disposed  of. 

For  the  reasons  stated  herein  defendants'  motion  to 
dismiss  plaintiff's  appeal  is  allowed  and  said  appeal  is 
dismissed. 

APFEAL  DISMISSED. 


Friend,  J.  concurs. 
Scanlan,  J.,  took  no  part. 
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HARRY  STROIK, 
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Appellee, 


PRISCILLA  STROIK, 

Appellant 


APPEAL  FROM  SUPERIOR  COURT,  1/ 

COOK  COUNTY.  _,^L 


32S  I«A#  o4t 

MR.  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

This  appeal  seeks  to  reverse  a  decree  which  granted  plain- 
tiff, Harry  Stroik,  a  divorce  and  which  dismissed  the  counter- 
claim of  his  wife,  Priscilla  Stroik,  for  a  divorce  for  want  of 
equity. 

The  record  discloses  that  in  a  prior  proceeding  instituted 
on  June  11,  1943,  Priscilla  Stroik  filed  a  complaint  for  sepa- 
rate maintenance  against  her  husband  and  he  filed  a  counter- 
claim for  divorce.  After  the  Honorable  Joseph  A.  Graber  heard 
the  evidence  in  that  case,  he  attempted  to  bring  about  a  re- 
conciliation of  the  parties.  Stroik  consented  to  a  reconciliation 
with  his  wife  but  only  on  condition  that  his  daughter,  Bernida, 
who  was  then  19  years  old  and  unmarried,  must  remain  away  from 
his  home.  Mrs.  Stroik  also  agreed  to  a  reconciliation  but  she 
insisted  that  her  daughter  be  permitted  to  return  home  with 
her,  After  failing  in  his  efforts  to  reconcile  the  parties, 
Judge  Graber  entered  an  order  on  December  7 »   1943  dismissing 
for  want  of  equity  both  the  complaint  of  Priscilla  Stroik  for 
separate  maintenance  and  the  counterclaim  of  Harry  Stroik  for 
a  divorce. 

On  December  lb,  1944  Stroik  filed  his  complaint  in  the 
instant  case  charging  his  wife  with  disertion.   he  filed  an 
answer  denying  the  material  allegations  of  the  complaint  and 
this  cause  proceeded  to  trial  on  March  24,  1945  before  the 
Honorable  William  J.  Lindsay  on  the  complaint  and  answer. 
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Stroik  testified  in  substance  on  direct  examination  that 
he  and  his  wife  were  married  February  17,  1920)  that  two 
children  were  born  of  their  marriage,  a  daughter,  Eernida, 
who  was  20  years  old  and  married,  and  a  son,  Harry  I.,  who 
was  12  years  old;  that  he  and  his  wife  owned  the  building  In 
which  they  had  lived  prior  to  their  separation  in  joint 
tenancy;  that  he  was  employed  as  a  machinist  at  a  salary  of 
approximately  $50  a  week;  that  throughout  their  married  life 
he  treated  his  wife  Mas  good  as  I  knew  how";  that  his  wife 
left  him  on  May  30,  1943  without  any  reason  that  he  knew  of j 
and  that  she  had  been  'gone  ever  since." 

He  testified  on  cross-examination  that  he  arrived  at  his 
home  shortly  before  midnight  on  May  29,  1943,  after  having 
attended  a  "movie"  theatre;  that  he  was  not  intoxicated  at 
that  time;  that  he  saw  his  wife  in  bed  and  got  in  with  her; 
that  that  was  "the  first  time  I  got  my  wife  in  bed,  for  *  *  * 
about  three  weeks  and  she  was  lying  there,  so  I  jumped  in  bed 
next  to  her  and  I  no  sooner  got  in  there  than  she  started 
kicking  and  scratching  and  everything  else  and  my  daughter 
just  happened  to  come  in  and  the  screen  door  was  hooked  and 
she  broke  the  screen  door  *  •  *  she  could  not  wait  until  I 
came  and  opened  it  *  •  *  J  told  her  I  would  open  it";  that 
his  wife  was  not  screaming  when  his  daughter  "broke  the  screen 
door";  that  he  did  not  choke  his  wife  or  have  his  hands  on  her 
throat  while  they  were  in  bed;  that  after  his  daughter  entered 
the  home  he  and  his  wife  got  out  of  bed;  and  that  about  1:30 
that  morning,  Decoration  Day,  1943,  his  wife  left  home  but  that 
he  did  not  chase  her  out  or  tell  her  to  get  out. 

Paul  E*  Kofnik  testified  in  Stroik's  behalf  that  the  latter 
lived  alone  for  18  or  19  months  subsequent  to  May  30,  1943  but 
that  he  had  no  knowledge  of  the  circumstances  under  which 
the  parties  separated. 
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Sdwin  Eonzak  also  testified  in  Stroik's  behalf  and  his 

testimony  was  to  the  same  effect  as  that  of  Kofnik, 

Priscilla  Stroik  testified  in  her  own  behalf  that  she 

returned  to  her  home  about  12:30  A*M.  on  May  30,  1943  after 

visiting  her  sister;  that  there  was  no  one  home  and  she 

went  to  bed j  that  she  was  aroused  from  a  sound  sleep  by  her 

husband  getting  into  bed;  that  he  insisted  on  having  sexual 

intercourse  with  her  and  she  said,  "Please  leave  me  alone  and 

let  me  rest";  that  he  was  drunk,  cursed  her  repeatedly  and 

said,  "You  do  as  I  say";  that  she  tried  to  get  up  but  could 

not;  that  she  had  not  entirely  recovered  from  a  major  goiter 

operation  which  had  been  performed  about  a  year  previously; 

that  he  took  hold  of  her  neck  and  caused  her  to  cry  and 

scream  with  pain;  that  she  then  heard  her  daughter  at  the 

front  door  of  the  apartment  and  said  to  her  husband,  "You 

locked  her  out";  that  she  heard  her  daughter  say,  ,,T)ad,  please 

open  the  door",  and  he  said  in  response  "You  wait  until  I  am 

good  and  damned  ready  *  *  •  move  out  of  here";  that  when  her 

daughter  did  get  into  the  house  plaintiff  asserted  that  he 

was  "the  boss  in  this  house"  and  ordered  her  and  her  daughter 

to  leave;  that  she  protested  that  he  had  put  her  out  twice 

before  and  that  "if  you  tell  us  to  get  out,  I  will  never  come 

back  home  again";  that  her  son  was  visiting  with  a  boy  friend 

and  was  not  home  that  night;  that  her  husband  insisted  that 

she  "get  out";  and  that  she  and  her  daughter  left  after  packing 

some  of  their  clothing  and  arrived  at  her  sister's  home  about 

2:30  A#M» 

Bernida  ctroik  Johnson  testified  that  she  was  the 

daughter  of  the  parties;  that  she  had  been  out  with  her  girl 

friend  and  arrived  home  about  12:30  A.M.  on  May  30,  1943; 

that  she  had  a  key  for  the  front  door;  that  that  door  was 

open  but  the  screen  door  was  hooksafl;  that  she  knocked  on  the 
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screen  door  but  nobody  came  to  open  it;  that  she  then  heard 
her  mother  crying  and  "starting  to  scream";  that  she  heard 
her  mother  say,  "Let  me  go,  let  me  go,  you  are  hurting  me, 
please";  that  she  "rattled  the  door  knob  trying  to  get  in" 
and  said,  "Please  let  me  in";  that  her  father  said,  "I  will 
open  the  door  when  I  get  good  and  ready";  that  her  mother  kept 
on  screaming  and  her  father  persisted  in  his  refusal  to  let 
her  in;  that  "I  pushed  my  fist  through  the  screen  door  and 
opened  the  door  from  the  inside,  went  in  the  house  and  my 
mother  had  just  run  out  of  the  bedroom  and  was  holding  her 
throat  and  she  was  sobbing  *  •  *  my  dad  was  raving  and  ranting 
*  *  *  he  was  very  intoxicated  and  he  was  just  shouting  and 
throwing  his  arm  all  over  in  every  which  direction  and  I  had  to 
hold  my  mother  up  *  *  *  she  could  not  even  stand";  that  her 
father  "kept  hollering  that  I  had  no  business  there,  get  the 
hell  out  of  the  house,  just  like  that,  to  both  of  us";  that 
"he  tried  to  push  us  all  around,  so  he  told  us  to  get  out  •  #  ■• 
my  mother  told  him  it  was  the  third  time,  third  chance  she  have 
given  him,  and  she  would  not  come  back  if  he  insisted  on  it,  so 
he  said  'Get  out,  get  out',  so  we  packed  up  some  things  and  got 
out";  and  that  she  and  her  mother  arrived  at  her  aunt's  house 
about  2:30  A.M. 

Notwithstanding  that  plaintiff  presented  no  evidence  to 
rebut  the  tsrtimony  of  his  wife  and  daughter  as  to  the  circum- 
stances under  which  Irs.  Stroik  left  her  home  at  1«30  on  the 
morning  in  question,  the  trial  judge  announced  that  "he  is 
entitled  to  a  divorce  on  the  testimony  I  have  heard," 

Counsel  for  plaintiff  then  stated,  "As  far  as  my  client 
is  concerned,  he  is  willing  to  go  back,"  and  the  chancellor 
said,  "If  she  wants  to  make  up,  make  their  peace  and  he  wants 
to  take  her  back  •  *  *  it  is  up  to  them. "  The  cause  was  con- 
tinued for  further  hearing.  Prior  to  the  next  hearing  and 
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pursuant  to  leave  granted  by  the  court,  Mrs,  .-troik  filed  a 
counterclaim  for  divorce  on  the  ground  of  extreme  and  repeated 
cruelty,  alleging  that  one  act  of  cruelty  occurred  on  May  30, 
1943  and  another  on  Mother's  Day  in  May,  1942.  Plaintiff 
filed  an  answer  to  the  counterclaim  in  which  he  denied  both 
of  the  alleged  acts  of  cruelty, 

".hen  the  cause  again  came  on  for  hearing  on  May  7,  1945, 
counsel  advised  the  chancellor  that  he  relied  on  the  testimony 
theretofore  given  by  Sirs,  stroik  and  her  daughter  as  to  the 
act  of  cruelty  alleged  to  have  been  committed  by  plaintiff 
on  May  30,  1943. 

U  to  the  other  alleged  act  of  cruelty  Mrs,  Stroik 
testified  in  substance  that  her  goiter  operation  was  performed 
in  April,  1942;  that  when  she  was  released  from  the  hospital 
she  went  to  the  home  of  her  sister  because  there  was  nobody 
in  her  own  home  to  give  her  the  attention  she  required;  that 
her  daughter  accompanied  her  to  her  sister's  home  to  help 
take  care  of  her  and  her  son  remained  with  Ms  father  in  the 
family  home;  that  her  condition  did  not  permit  her  to  go 
outdoors  until  Mother's  Day  in  Lray,  1942,  which  was  about  a 
month  after  she  went  to  her  sister's  home;  that  on  that  day 
she  went  to  her  home  with  her  daughter  to  take  her  son  to 
a  "movie";  that  his  father  refused  to  let  the  boy  go  with  her; 
that  at  her  direction  her  daughter  went  into  the  closet  to 
get  the  boy's  sweater;  that  plaintiff  followed  his  daughter 
and  cursed  and  beat  her;  that  he  told  Bernida  that  "she  doesn't 
belong  in  the  house,  she  should  get  out  of  the  house  *  *  * 
there  was  so  much  cursing  and  screaming";  that  the  "draining 
tube"  was  still  in  her  neck;  that  when  she  told  her  husband 
to  stop  beating  Bernida,  he  "grabbed"  her  (Mrs.  Stroik)  by  the 
neck,  shook  her  and  "pushed"  her  around;  that  she  called  the 
police  who  came  and  afforded  her  and  the  children  protection 
while  they  left  the  home;  that  thereafter  the  two  children 
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lived  with  her  until  she  effected  a  reconciliation  with  her 
husband  in  August,  1942,  when  she  and  the  children  went  back 
to  live  with  himj  and  that  the  family  continued  to  live  to- 
gether until  May  30*  1943« 

The  testimony  of  Bernida  itroik  Johnson  as  to  what 
occurred  on  Mother's  Day  in  i.;ay,  1942  was  in  effect  the  same 
as  her  mother's. 

Stroik  then  testified  in  substance  that  he  did  not  strike 
his  wife  on  ITother's  Day  in  May,  1942  or  on  iJay  30,  1943;  that 
he  never  choked  or  grabbed  her  by  the  neck;  and  that  he  never 
told  her  or  his  daughter  to  "get  out. " 

Vhen  the  cause  came  on  for  hearing  on  June  29,  1945  on 
plaintiff's  motion  for  the  entry  of  a  decree  in  his  favor,  Mrs. 
Stroik  was  again  called  as  a  witness  by  her  counsel  and  she 
testified  at  that  time  that  she  was  "open  to  a  reconciliation" 
with  her  husband,   ihe  chancellor  ignored  her  testimony  in  this 
regard  and  entered  the  decree  appealed  from.  The  decree,  in 
addition  to  granting  plaintiff  a  divorce  and  dismissing  defend- 
ant's counterclaim  for  want  of  equity,  awarded  Mrs.  stroik  the 
custody  of  the  boy,  ordered  plaintiff  to  pay  £10  a  week  for 
his  support  and  provided  for  an  equal  division  of  the  proceeds 
of  the  sale  of  the  property  owned  by  the  parties  in  joint 
tenancy. 

After  carefully  considering  all  the  evidence  in  the  record 
pertaining  to  plaintiff's  charge  of  desertion  against  his  wife, 
we  are  impelled  to  conclude  that  the  finding  of  the  trial  court 
that  she  was  guilty  of  desertion  is  against  the  manifest  weight 
of  the  evidence. 

Section  1  of  the  Divorce  Act  (par.  1,  chap.  40,  111.  Rev. 
Stat.  1945)  provides  in  part  that  where  either  party  "has 
wilfully  deserted  or  absented  himself  or  herself  from  the 
husband  or  wife,  without  any  reasonable  cause,  for  the  space 
of  one  year  *  *  *  it  shall  be  lawful  for  the  injured  party  to 
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obtain  a  divorce  «  *  *."  It  is  undisputed  that  Stroik  and 
his  wife  were  living  separate  and  apart  for  more  than  ©ne 
year  at  the  time  he  filed  his  complaint  but  it  was  still 
incumbent  upon  him  to  prove  that  on  lay  3°i  !943  she  wilfully 
deserted  .him  without  any  reasonable  cause. 

Although,  even  according  to  Stroik,  e.t  least  an  hour 
elapsed  between  the  time  his  daughter  gained  entrance  to  the 
home  and  1:30  A.M.,  when  his  wife  left,  he  made  no  attempt  to 
explain  what  occurred  during  that  interval.  There  is  absolutely 
no  explanation  in  his  testimony  as  to  why  his  wife  left  the 
home.  His  version  seems  to  be  that  everything  was  serene, 
peaceful  and  quiet  after  he  and  his  wife  got  out  of  bed  and 
"she  just  left"  without  any  reason  that  he  knew  of.  It  will 
be  recalled  that  Stroik  did  not  deny  the  testimony  of  his  wife 
and  daughter  as  to  what  occurred  outside  of  the  bedroom.  They 
both  testified  that  he  was  very  angry,  that  he  cursed  them 
both,  that  he  pushed  them  around  and  that  he  ordered  them  out 
of  the  home.  They  both  further  testified  that  Mrs.  Stroik 
told  her  husband  that  if  he  insisted  upon  her  leaving  at  that 
time  she  would  not  return  to  him  again.  It  is  true  that  at 
a  later  hearing  plaintiff  made  the  flat  statement  that  he 
never  told  his  wife  or  daughter  to  "get  out"  but  he  still 
failed  to  testify  as  to  what  occurred  during  the  hour  before 
his  wife  left  or  as  to  why  she  left. 

j .  troik's  uncorroborated  testimony  that  his  wife  "just 
left"  end  that  he  did  not  "know  of"  any  reason  he  gave  her  to 
leave  is  unreasonable  in  Itself,  'hat  happened  between  troik 
and  his  wife  while  they  were  in  bed  is  merely  incidental  to 
the  question  of  her  alleged  desertion.  The  fact  that  he  was 
frustrated  in  his  desire  to  have  sexual  intercourse  with  his 
wife  because  of  her  unwillingness  and  the  untimely  arrival  of 
his  daughter  undoubtedly  provoked  him  and  aroused  his  temper « 


.  to  V  J 

X  ai&v   ollw 

i 

tin. 

■ 
,  vsel 

l±w 

aid 


-8- 

His  frustration  and  resulting  wrath  are  circumstances  that  tend 
to  support  the  testimony  of  his  wife  and  daughter  that  she 
(Mrs.  Stroik)  was  ordered  out  of  her  home  rather  than  to  his 
testimony  that  she  "just  left."  If  plaintiff  was  as  docile  and 
gentle  with  his  wife  daring  the  hour  after  they  got  out  of  bed 
as  he  tries  to  make  it  appear,  it  is  highly  improbable  that  she 
would  leave  her  home  in  the  dead  of  night  and  travel  a  long 
distance  to  her  sister's  home,  which  she  reached  about  2:30 
in  the  morning. 

We  are  also  impelled  to  conclude  that  that  portion  of  the 
decree  dismissing  Priscilla  Stroik' s  counterclaim  for  divorce 
for  want  of  equity  is  against  the  manifest  weight  of  the  evidence 
and  that  the  ends  of  justice  will  be  best  served  by  a  retrial 
of  this  case  in  its  entirety. 

There  is  another  aspect  of  this  case  that  merits  serious 
consideration.  As  heretofore  shown,  both  Stroik  and  his  wife 
during  the  course  of  the  proceedings  in  the  trial  court  evidenced 
a  willingness  to  be  reconciled.  At  the  conclusion  of  the  original 
hearing  on  the  complaint  and  answer  Stroik' s  counsel  stated 
that  he  was  "willing  to  go  back."  V/hile  this  offer  was  not 
accepted  by  his  wife  at  the  time  it  was  made,  it  was  never  with- 
drawn and  later  in  the  proceedings  and  before  the  decree  was 
signed  and  entered,  she  testified  that  she  was  "open  to  a  re- 
conciliation." The  trial  judge,  as  already  shown,  ignored  her 
testimony  in  this  regard  and  made  no  attempt  to  reconcile  the 
parties.  Then  Judge  Graber  attempted  to  bring  about  a  recon- 
ciliation, his  efforts  failed  because  Stroik  refused  to  permit 
his  daughter  to  return  home  but  that  obstacle  had  been  removed 
by  reason  of  his  daughter's  marriage  prior  to  the  filing  of 
the  complaint  in  the  Instant  case.  The  principle  that  the 
State  has  an  interest  in  preserving  and  maintaining  the  marriage 
relationship  is  basic  and  well  recognized  and,  where,  as  here, 
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both  parties  indicated  that  they  were  not  averse  to  a  recon- 
ciliation, the  chancellor  should  at  least  have  attempted  to 
effect  same. 

For  the  reasons  stated  herein  the  decree  of  the 
Superior  court  of  Cook  county  is  reversed  in  toto  and  the 
cause  is  remanded  for  a  new  trial* 

DBSIUtt  REVERSED  AND  CAUSE 

REM^DED. 

Friend  and  Scanlan,  JJ.,  concur. 
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Appellee, 

v.  -  FROM  CIRCUIT 

RAWO  f  'SOT  WUSTBRK  Httfj  WWR.  \ 

■*3CHA*(HRf  a  cor-  I  T     •        /»4Q 

poration,  doing  business  as  Q9  *l\e    O  ^*  *•* 

"<SAtR«,  O  /W  */    «*-•*• 

Appellant.  ) 

MR,  FMST0I1I0  JT7STIC*  raumi  ikliysrbo  the  opinio*  of  the  court. 

This  action  was  brought  by  Katharine  MUM  against  '"  adio 
Keith  Qrpheon,  a  corporation,  doing  cosines <s  as  The  Palsem 
Theatre,*  to  recover  damages  for  personal  Injuries  alleged  to 
iiave  been  received  by  her,  while  a  patron  of  said  theatre,  as 
the  result  of  the  negligence  of  the  defendant.  The  cause  was 
tried  before  the  court  and  a  jury  and  a  verdict  was  returned 
finding  the  defendant  guilty  and  assessing  plaintiff's  damages 
at  "3,300.   >ef *ndant * s  motions  for  judgaent  notwithstanding  tha 
verdict  and  for  &  new  trial  were  overruled*  then  upon  plaintiff's 
motion  an  order  was  entered  by   the  trial  court,  which  amended  "the 
title  of  this  cause  to  Katharine  Helns  v.  r*dio  Keith  Orphean  Western 
Vaudeville  "xchange,  a  corporation  doing  business  as  The  Palace 
Theatre,  to  wake  the  pletidings  conform  to  the  evidence  adduced  at 
th«  trial  of  said  causa.'*  /  fter  the  entry  of  said  ord«r  and  on 
the  sane  day,  judgment  for  .,    was  entered  against  tha  substi- 
tuted defendant,  Sadio  *ith  Orpheun  eatern  Vaudeville  ?xchange, 
on  the  verdict  which  had  been  returned  against  ^adi©  Keith 
Orphean"  the  original  corporate  defendant.  The  substituted 
defendant  prosecutes  this  appeal. 

intif I  filed  her  coaplaint  on  March  1,  19*3  naming 
therein  as  the  defendant,  *R»di«  Keith  Grpheon,  a  corporation, 
doing  business  as  The  Palac*  Theatre."  The  coaplaint  alleged 
in  substance  that  said  defendant  owned,  operated  and  controlled 
the  Palace  Theatre j  that  she  attended  said  theatre  as  a  patron 
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os  august  25,  1$42|  that  the  defendant  "carelessly,  negligently 

#nd  improperly  furnished  one  of  tint  ■  fe  *  aisles  [of  the  theatre] 
-with  torn  and  on«v«na  carpeting,  without  adequate  and  sufficient 
lighting  facilities  to  illus&nate  th»  floors  of  the  sold  aisles**  j 
and  that  a»  &  result  ©f  defendant's  negligence  she  was  caused 
to  fall  to  the  floor  and  thereby  suffered  serious  and  pernanent 
injuries. 

Tho  original  defendant's  answer  denied  the  allegations  of 
the  cosiplaini,  including  tho  averaont  as  to  its  ownership,  ©per— 
ation  and  control  of  tho  Palace  Theatre. 

^rank  B.     mith  and  Howard  J.  Cttrtln  war®  the  only  witness- 
es whoso  testimony  at  the  tri&l  had  any  hearing  on  the  question 
as  to  tho  ownership,  operation  and  control  of  tho  theatre.  s«ith 
testified  in  bolls! f  of  the  original  defendant  that  ho  was  tho 
resident  namager  of  the  Palace  theatre  whom  plaintiff  was  injured 
therein  on  August  25,  19**?f  that  at  that  tiao  the  Palace  Tha&tre 
was  ^owned,  operated  and  ufclntained*  by  "The  Chisago  Orphem  com- 
pany, a  corpora tlon" ;  that  such  corporation  continued  to  own  and 
operate  said  theatre  up  to  tho  tiiaa  of  the  trlalj  that  "the 
initials  HS  stand  for  Ba4i©  WttNk  orpheum  Corporation"!  that 
tho  latter  corporation  **ls  a  distributing  organization  «  »  *  we 
distribute  our  pictures  and  our  ontortainwint  through  #  *  *  tho 
Radio  Keith  orphouM  corporation." 

•■art  J.  Mflti  testified  in  plaintl ff*s  bohalf  that  on 
tho  morning  of  the  day  ho  was  called  as  a  witness,  October  19, 
1945,  ho  observed  that  "the  Palaoo  Theatre  «bov#  the  canopy  has 
a  sign  about  fifteen  feet  long  and  about  two  feet  wide,  black 
background,  with  either  white  or  silver  letting  mi©  Palace. '" 

'.'.-urlng  the  course  of  tho  original  defendant's  argument 
for  a.  now  trial,  plaintiffs  counsel,  apparently  c 'including  that 
her  action  had  not  been  brought  against  the  proper  deforciant^ 
orally  noved  that  leavo  be  granted  her  "to  amend  the  title  of 
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the  eas«  to  read*      *  rather  in**  ©ntM  vs.  The  radio  Keith  Orpheun, 
a  corporation,  doing  business  as  the  Palace  Theatre, •  ©r  ♦Chicago 
Padlo  Keith  Orpheun,  doing  business  e,s  the  P&lae©  Theatre»,rt  Over 
the  original  defendant* s  objection  the  court  allowed  plaintiff •* 
notion  to  ai&end  tJa*  title  of  th©  cause  and  directed  that  a  draft 
order  he  presented.     In  answer  to  a  question  asked  by  the  original 
defendant's  counsel  at  that  tine  the  court  stated  that  "the 
Chleag©  Orpheun  is  the  operator  of  the  theatre"  and  indie* ted  that 
that  corporation  was  to  be  substituted  as  the  defendant  by  the 
ajsendine  order,     On  January  lo,  If44  plaintiff  presented  and  the 
trial  court  entered  the  draft  order  heretofore  referred  to,  sub- 
stituting *  adio  Keith  Crpheua    eaters  TtlUVtllit  "xchange,  a  cor- 
poration, doing  business  as  The  Palace  Theatre"  as  the  defendant 
in  lieu  ©f  the  original  defendant*   Hftadio  ielth  Orphean,  a  cor- 
poration, doing  business  as  The  Palace  7hes.tr©  •"      lso  on  January 
16,  19^0  the  judgDABt  appealed  fron  was  entered  against  the  sub- 
stituted d#f*ndant. 

n  January  24,  1946  appellant  presented  the  following  aotloni 

"Radio  Keith  Orpheum  Western  Vaudeville     xsh&nge,  a  dissolved 
Illinois  Corporation  hereby  enters  its  special  and  United  appear- 
ance for  the  sole  purpose  of  objecting  to  the  Jurisdiction  of  this 
Court  ©ver  it  and  the  subject  matte?  of  this  action  and  sores 
this  Courts 

"1.     to  v&eate  its  order  of  January  lo,  1946,  anending  the 
title  of  this  cfeuee  to  Katherin©  Heins,  vs.  r -;©dl©  Keith  Orpheun 
"estern  Vaudeville  Exchange,  a  ~©rporKtion,  d/b/a  The  Palace 
Theatre  and  to  vaest©  the  judgment  entered  against  it  on  January 
16,  1946,  In  the  sun  of  ;=3, 'oc.cc  in  fav©r  of    atherine  weins. 

"2.     To  dlsnlss  this  suit  as  to  it  for  the  reason  that  the 
allaged  cause  ©f  action  arose  on  august  25,  1942f  Badio  *:©lth 
Orpheun  *  estem  Vaudeville  exchange,  a    llssolved  Illinois    ;orp©r- 
ation  was  not  named  as  a  defendant  in  the  suit  at  the  tin©  it  was 
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filed  on,  to-wit,  ,:*reh  1,  19*3,  or  at  any  tine  prior  to  this 
ourt's  order  of  January  16,  1946}  that  no  sansons  was  ewer 
issued  or  served  upon  sold  defendant}  that  the  plaintiff »s 
alleged  eause  of  action  la  barred  by  the  Limitation  atatate  of 
the   "tatt  of  Illinois,  for  tha  roaaoa  tttat  aaid  plaintiff  did 
not  filo  hor  alleged  cease  of  action  against  this  &<*f*ndant 
within  two  years  of  tha  date  it  accrues, * 

Ins  foregoing  notion  waa  supported  by  tho  affidavit  of 
David  tf,  Kahane  which  soft  forth  inter  alia  that  "he  was  tho  regis- 
tered agent  of  tha  Bedl©  Keith  Orpheus  western  Vaudeville  Exchange, 
a  dissolved  Illinois  corpora tlon,  daring  tha  period  of  ita  corpor- 
ate existence,  antll  th*  dato  of  ita  dissolution  by  the     aoretary 
of     tate  of  tha  state  of  Illinois,  *  *  *  the  ^th  day  of  Jane 
1945";   that  "ftaAftfl    elth  Orphean    astern  Vaudeville  ^change  *  *  * 
was  not  nosed  aa  a  defendant  in  the  ceaplalnt  filed  herein  by  tha 
plaintiff  on  versa  1»  19*3" I   fea»*  "**°  eaended  oonplalnt  was  ever 
filed  by  this  plaintiff  naming  ru*dio  Kslth  Orphean  -astern  v«ads>» 
villa     xahange  *  *  *  as  a  defendant"}  that    no  saramons  was  ever 
served  on  the  ?adio  Keith  Orpheus  -astern  Vaudeville  ■'xohange  *  *  * 
in  this  natter"}  that  "'this  is  a  cause  of  action  for  personal  in- 
juries allegedly  sustained  by  tha  plaintiff  on  Attgast  25,  1942, 
while  In  the  Palace  Theatre}  that  "no  cause  of  action  was  asserted, 
no  salt  «&s  filed  against  or  no  suaneas  was  issued  or  served  upon 
"alio  !>lth  fti/fiWi  ^astern  Vaudeville  ^change  within  two  years 
following  the  data  of  Aagast  &§  19*2,  on  which  date  said  alleged 
cause  of  fcftaSn  accrued  to  the  plaintiff,  as  repaired  by  the 
Units  ti  tuts  of  the  i>tate  of  Ullnoisrtj  and  that  ^the  Sadie 

?eith  Orpheus  s  astern  Vaadawille     xohango  *  *  *  di*.  not  own,  oper- 
ate, manage  or  control  the  Pelaee  I'hs&tre  *  •  »  on  .lagast  2$9  1942, 
or  at  any  other  tine  daring  the  period  of  its  corporate  existence." 

notwithstanding  that  plaintiff  filed  bo  answer  to  appellant's 
foregslng  written  notion  and  that  no  counter  affidavit  was  filed  by 
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her  sr  la  her  behalf,  an  order  was  entoroa  by  the  trial  court 
laying  **the  motion  of  RftlSl  I  tith  Is^ptWI    e»u>rm  vaudeville 

Exeiiaage,  &  dissolved  Illinois  Corpora  tlon,  tppilfilf  herein 

by  special  and  limited  appears****  to  vaoate  the  aadpaaat  oater- 

I 
ed  ag&iast  it  herein  and  for  dismissal  of  the  suit  a*  to  it." 

A     ""alio  other  grounds  for  reversal  art  urged,  wo  only  doom  it 
necessary  to  consider  the  contoation  of  ':»di©  Keith  urpheua 
sstern  Vaudeville     xchaage,  the  substituted  defendant,  that 
where  &  plaintiff  it  mistaken  in  the  identity  of  the  person 
against  whom  h«  h?*s  a  c**us«  of  action  it  is  not  a  ease  of  mis- 
noma?  and  tao  Court  will  not  permit  all  of  tno  pleadings  to  bo 
amended  by  substituting  the  name  of  *  different  party." 

Plaintiff's  answer  to  this  contention  Is  that  "tao  plain- 
tiff was  mistaken  not  in  the  identity  of  tit*  •■i**f«ndant,  ftfMatl 
whom  mi  '  MMM  cause  of  action  arose  tent  merely  ssismmed 

said  defendant «  Ml  llM   ?<WMl  should  hffN  IttVi  the  assead- 

moata  correcting  the  ammo." 

S  ;-ord  demonstrates  on  its  feee  th^t  there  is  no  Question 
of  misnomer  in  this  esse  »m&  that  plaintiff  **».«  mistaken  as  to 
the  identity  of  the  owner  and  operator  of  tno  Pmloee  Theatre  whoa 
her  action  was  instituted  against  IN  original  «*f*naentf  whoa 
the  order  was  entered  on  her  motion  substituting  the  appellant 
as  the  defendant  in  lieu  of  the  original  A«f»n&nnt  and  whoa  tao 
Judgment  was  entered  against  the  substituted  tafttNtMlfcg 

h  vmry  unusual  si tuition  is  presented  here.     Prior  to 
January  14,  1946,  when  the  amendinf  erd*r  substituting  t&r 
appellant  as  the  defendant  was  entered,  four  other 
sad  different  corporations  had  been  mentioned  as 
operator  of  the  Palsee  Theatre  at  the  tins  of  pi 
jury  therein. 

At  has  been  seen,  Radio  Keith  '"-rpaoon,  the 
ant,  was  named  In  the  complain*  xa  the  owner  or 
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theatre.     In  plaintiff  's  oral  motion  to  aaand  ahe  assorted  that 
either  "The  "sdlo    >j  th  ^plieon"  or  "Chicago    a^lo    eith    rpheun" 
operated  the  theatre  and  should   therefore  be  substituted  a  a  the 
ri«f endaat*     There  was  evidence  In  the  record  that  tended  to  show 
that  "the  Chicago  Orphean  .onpany"  owned  end  opera ted  the  theatre 
ftatn  plaintiff  was  injured  and,  undoubtedly  because  of  that  evi- 
dence the  trial  Judge  indicated   that  the  "  &£**£•  Orphan*"  should 
bo  naated  as  the  sabs titu tad  defendant  la  Um  tomt%  order  which 
plaintiff's  counsel  was  directs!  to  prepare,       hen  plnlntlf'.'*s 
counsel  presented   U  *  *&#n3ing  order  whioh  the  ^eurt  entered, 

ssld  order  completely  Hsregarded  bath  of  tha  corporations  which 
she  proposal  in  tha  alternative  in  bar  oral  notion  to  substitute 
as  tha  defendant,  as  wall  as  tha  corporation  aihlah  tha  trial  judge 
31?eet*d  counsel  to  substitute,  and,  as  already  shown,  substituted 
as  tha  lofStttagt,  tha  appellant,  '-<adio    "eith  Orphean  UntMH 
Vaudeville    sxchanga,  which  was  a  cuogpleta  stranger  to  tha  pro* 
aecdiaga  up  to  tha  vary  tlse  tha  encasing  ordar  was  presented 
and  entered.     DM  nana  of  the  appellant  corporation  had  not  been 
theretofore  even  Mentioned  jus  tha  operator  of  tha  theatre  oar 
otherwise. 

It  will  ha  recalled  that  ptoftlfti'ffl  alleged  csuae  of  action 
arose  en  *«guot  25,  1**2#  that  her  cosapl&int.  was  filed  against 
the  original  .Wendant  on  larch  1,  19*3  sad  that  the  appellant 
was  act  substituted  as  the  ftsfsejlusrt  until  January  16,  19*6. 
%hen  it  la  considered  that  no  right  of  action  was  ever  asserted 
and  a©  auwtaona  was  ewer  issued  or  served  upon  appellant  and  when 
it  Is  further  considered  thfet  appellant  was  act  substituted  as 
the  defendant  until  nore  than  two  years  after  plaintiff's  alleged 
cause  ©f  action  accrued  and  thfet  tha  record  shows  conclusively 
that  appeUant  never  owned  nor  operated  the  ralaee  theatre,  it 
is  readily  apparent  that  the  trial  court  had  no  Juris  iiation  to 
order  *sdi©  Mi  Orphean  western  Vaudeville  Ixeheag*  suhatituted 
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«s  the  defendant  or  t?.;  'great  against  it, 

la  ft  feeble  attest  to  sustain  ip&ent  plaintiff  cites 

tmmx&is^Jimz&AS^  &    iftgfe  135  Til.  7a,  and  a  line  of 

sisdlar  decision*.     In  tho  itSlB  HM  the  court  held  (p.  77) * 

M  la*  undoubtedly  i*  th&t.  utera  the  real  party  in 
interest  «ad  the  on*  liit^'-ded  to  be  sued  is  actually  served 
with,  process  la  6h«  esus«.  oven  tteMtgn  un3*r  -    '-~on« 
he  oast  tabe  *  Wi  nt&ge  of  the  elsnoaer  by  ple«  lii  abhtestent 
la  such  auitj  ami,  if  ha  *©os  not.  he  will  he    toneluded  by 
the  j..uJgajen.t  or  decree  rendered  the  sane  *a  If  he  were  described 
by  his  true  najse.*' 

There  is  no  question  bat  that  Hal  ailtHaf  in  the  iilojen.  ease 

oorrsctly  states   the  la*  bat  th;*f  ■'-•ale  has  no  application  here. 

There  is  nothing   in  the  r*e©r'1  to  ta£i**vs  that  appellant  was 

the  real  party  In  interest"  as  the  operator  of  the  theatre  and 

the  one  ir  to  be  sued"  and,  even  if  there  was,  It  was  not 

nolly  ■ftrvwd  with  proo«?ss  in  the  causa." 

r  Otton  to  sustain  the  Judgment  plaintiff  also  cites 

a  line  of  oaten*   I  .;  fta*aj-*jU   EaJ&J  i     torejg*.  Banee 

...         .         .     In  the  "orjiwey.  esse  tb*  court  said  (p.  4&3) 

•4'aotin£  fron  yield* *  Inc.  v.     vans  O'Ulo  Kpp*).  172  !?•  8.  702t 


♦era  a  corporation  holds  its*lf  out  as  the  owner  or 
proprietor  of  s&id  beauty  shop,  located  aithin  its  own  store 
iMliding.  and  enparsvtly  a  fart  of  its  store*  and  a  person 
ooass  to  such  store,  ^ees  In.  and  thercfron  enters  the  beauty 
shop  for  the  purpose  of  obtaining  f«rrioef  without  knowledge 
that  a  third  person  is  the  owier  and  proprietor  aa3  h&a  control 
of  the  beauty  shop,  but  relying  and  having  the  right  to  rely 
wholly  upon  th*»  holding  eel  -rson  or  corporation*  such 

corporis t ion  so  itself  out  is  liable  for  the  actionable 

negligence  of  the  operator  in  th«  beaaty  shop  In    i'ing 
treatments.  •" 

This  is  of  course  a  correct  statement  of  law  but  it  is  net 
cable  to  the  situation  present***  here  as  to  the  substituted 
defendant*     It  is  true  that  plaints ff  presented  evlu  nee  that 
at  the  tine  of  the  trial  there  was  a  large  sign  on  the  tal&oe 
Theatre  reading  "KKO  Palace*  and  that  the  initials  MB  *»stand» 
for  '^adio  Keith  Orphean."     There  was  no  evidence,  however,  that 
this  or  a  sissilsr  alga  was  on  the  theatre  at  the  tine  of  plain- 
tiff's injury  in  1942.     In  any  event,  if  the  evidence  concerning 
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tb»  sign  had  »»y  probative  ?©rc*  It  pertained  to  the  original 
defendant  against  which  It  was  off'  :  act  to  be  substituted 

defendant.     *■"  r»pe»t  that  ther*  is  no  shewing  in  the  record 
that  the*  appellant,  *adio  -phfiura  *OSt«ni  Vaudswillo 

■  xehange,  ever  owned  ©r  gfftll  the  PMUm  tre  or  held 

Itself  out  ss  the  owner  or  operator  th#r**©f. 

The  original  defenftgtflia.  answer  dialed  that  it  owned  or 
operated  the  theatre  but  in  spite  of  this  plain  notion  plain- 
tiff's counsel  tool?  no  SMpg  to  r**sse4y  this  situation  by  ascer- 
taining what  corporation  Mi  operant  the  theatre .     This  plain- 
tiff could  readily  haw*  flora*,  ItdfrgH  her  right  of  action  was 
barred  by  the   -tatnte  of  limitations,  by  UMlltl  to  the 
deposition  ami  'Usoowery  procedure  provided  for  by  the  civil 
Practice  Iff*  (par.  1   >,  see.  58,  chap.  110,  111.  Rftw,     tat. 
1945.) 

inc*  the  appellant  was  nwr  Mi  Ml  susmonit  and 

plaintiff's  e«.us«  of  ft  ;tion  was  barred  as  to  it  by  limitation 
when  the  amending  ©rd*r  substituting;  it  as  <&#f endsnt  was 
watered,  said  order  and  tlie  judgment  based  thereon  war*  void 
beeanse  of  the  trial  court's  lack  of  jurisdiction  to  enter 
sane.     & 

For  the  reasons  stated  herein  the  jodgswnt  or  tne  Circuit 
court  of  Cook  county  ani  its  aswadini  ortfar  substituting  Ksdi© 
Keith  Orpheun    asters.  Vaudaville  ^xeh&nge,  a  corporation,  as 
the  A«f*ndant  in  Hen  of  the  original  def-walaat  are  reversed. 

MOT  ah,)  o 

*>i*nd  and  canlan,  JJ.,  concur* 


****»%*  Juste* 
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In  the  JSatter  of  the  Estate  of 
CHARLES  WM.  KUHN,  Deceased 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 

3  29  I. A. 


FORREST  T.  DUSTIN,  Receiver  In 
stockholders'  liability  suit 
entitled  "Paul  M.  Cocot,  et  al. 
vs.  Noel  State  Bank,  a  corporation, 
et  al.,M  Superior  Court  Case 

Wo.  538490, 

Appellant, 


GLADYS  RUCKER  LOHPF  and  HENRIETTA 
ANNA  WALLIN,  Executrices  of  the 
Estate  of  CHARLES  ;71I.  KUHN, 
Deceased, 

Appellees, 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT* 

Forrest  T.  Dustin,  receiver  in  a  stockholders*  liability 
suit  entitled  Paul  M«  Cocot  et  al.  v.  Noel  State  Bank,  Superior 
Court  case  No.  538490*  appeals  from  an  order  of  the  Circuit 
Court,  where  the  matter  had  been  heard  on  appeal  from  an  order 
of  the  Probate  Court,  overruling  all  except  one  of  his  objections 
to  an  amended  final  report  and  account  filed  in  the  Probate  Court 
of  Cook  County  by  Gladys  Rucker  Lohff  and  Henrietta  Anna  V.allin, 
executrices  of  the  estate  of  Charles  William  Kuhn,  deceased. 

Charles  William  Kuhn  had  been  a  stockholder  in  the  Noel 
State  Bank.  He  died  April  23,  1931,  and  letters  testamentary  wore 
issued  to  his  daughters  as  executrices  on  June  12,  1931.  At  the 
time  of  his  death  he  was  Indebted  to  the  bank  in  the  sum  of  $2030 
on  a  note  executed  by  him  during  his  lifetime.  This  indebtedness 
and  his  liability  as  a  stockholder  were  the  only  two  obligations 
of  the  estate,  aside  from  funeral  expenses,  costs  of  administra- 
tion and  attorneys'  fees.  On  October  14,  1931  Dustin  was  appointed 
receiver  in  the  stockholders'  liability  suit,  and  on  June  6,  1932, 
which  was  approximately  six  days  prior  to  the  expiration  of  the 
time  for  filing  claims  against  the  estate,  he  joined  the  execu- 
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trices  as  defendants  in  the  stockholders «  liability  suit  then 
pending.  The  judgment  for  *7!?00,  which  constitutes  the  receiv- 
er's claim  against  the  estate,  was  not  entered  until  July  11, 
193^,  and  was  revived  seven  years  later. 

After  Kuhn's  death  on  April  23,  1931*  his  widow  received 
notice  of  the  $2030  indebtedness  due  the  bank.  Her  daughter, 
Gladys  Schutte  (formerly  Gladys  liucker  Lohff ),  testified  that 
"she  [Mrs.  Kuhn]  became  frantic,"  and  after  consultation  with 
her  children,  paid  the  bank  $1030  on  May  5#  1931*  approximately 
twelve  days  after  her  husband  died.  The  executrices  did  not 
qualify  until  June  12,  1931.  In  their  first  report  and  account 
they  claimed  a  credit  of  $2030  under  the  misapprehension  that 
their  mother  had  paid  the  full  amount  of  the  indebtedness,  but 
when  the  receiver  objected  to  the  amount  they  filed  the  amended 
report  and  changed  the  amount  to  $1030.  The  receiver  objects 
to  their  taking  credit  for  this  payment,  claiming  that  the  widow 
paid  it  out  of  her  own  funds  and  that  she  never  was  reimbursed 
by  the  estate,  and  his  counsel  argue  that  the  executrices  should 
be  surcharged  not  only  for  a  pr©  rata  portion  of  this  payment 
to  the  bank  but  for  the  full  amount  of  $1030  since,  as  he  con- 
tends, no  portion  thereof  was  paid  by  them.  However,  the  record 
discloses  that  Gladys  Schutte,  the  only  witness  who  offered  any 
evidence  upon  the  subject,  testified  that  her  mother  was  reim- 
bursed for  all  money  advanced  by  her  on  the  bank's  claim  when 
the  estate  was  liquidated,  and  there  is  no  countervailing  proof. 
Kuhn's  obligation  to  the  bank  was  a  valid  existing  claim  which 
would  have  been  recognized  by  the  Probate  Court,  and  therefore 
the  court  was  fully  justified  in  allowing  the  executrices  credit 
for  the  payment  thereof.  The  receiver's  argument  that  the 
executrices  paid  or  permitted  to  be  paid  a  just  debt  of  the 
estate  before  letters  testamentary  were  issued  to  them,  would 
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not  have  justified  the  Probate  or  Circuit  Court  in  surcharging 
them  with  the  amount  if  they  reimbursed  the  widow  for  the  outlay, 
because  the  rule  is  fairly  well  settled  in  this  state  that  the 
acts  of  an  executor  in  the  line  of  his  duty  relate  back  to  the 
date  of  the  decedent's  death  upon  the  issuance  of  letters  testa- 
mentary to  him.  Globe  Accident  Insurance  Co*  v^  Gerlschf  A.dax.f 
163  111.  62jj  Mettler  v.  Earner,  243  111.  60 0,  Kor  is  there  any 
force  in  the  argument  that  the  payment  made  to  the  bank  was  of  a 
preferential  nature,  since  the  executriees  were  obliged  under  the 


will  and  as  a  matter  of  law  to  pay  the  debts  of  the  deceased,  and 
when  the  payment  was  made  Dustin  had  not  even  been  appointed  as 
receiver.  He  joined  the  executriees  as  defendants  in  the  stock- 
holders »  liability  suit  on  June  6,  1932,  six  days  before  the  ex- 
piration of  the  year  within  which  claims  against  the  estate  could 
be  filed,  and  his  claim  was  not  reduced  to  judgment  so  that  it 
could  be  considered  a  claim  against  the  estate  until  July  11, 
1935»  Moreover,  he  was  appointed  for  the  sole  purpose  of  collect- 

/  ing  liabilities  due  to  the  bank  and  its  creditors,  and  therefore 

/ 

he  is  n»t  in  a  position  to  question  a  payment  made  to  the  bank  as 

being  preferential. 

Another  of  the  receiver^  objections  to  the  final  report 
and  account  relates  to  the  liquidation  of  certain  stocks  and 
securities  which  were  held  by  the  executriees  until  shortly  after 
the  receiver  obtained  judgment  against  them  for  S7500  in  1935* 
The  securities  were  then  sold  by  order  of  the  Probate  Court,  and 
that  circumstance  should  be  sufficient  to  safeguard  the  execu- 
triees against  the  contention  that  they  ought  to  be  surcharged 
for  the  difference  between  their  inventory  value  and  the  amount 
for  which  they  were  sold,  a  difference  approximating  $4500.  T& 
this  connection  It  should  be  noted  that  up  to  the  time  the  receiver 
obtained  judgment  against  the  executriees  on  July  11,  1935,  n* 
claims  had  been  filed  against  the  estate,  and  up  to  then  the 
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decedent's  heirs  and  legatees  were  the  only  interested  parties. 
In  the  absence  of  any  evidence  showing  that  they  had  conducted 
private  sales  or  had  otherwise  acted  in  bad  faith  in  the  sale  of 
the  stocks,  the  trial  court  sustained  their  course  of  conduct, 
When  Kuhn  died  in  1931  we  were  in  the  throes  of  an  economic 
depression,  and  the  value  of  securities  for  several  years  there- 
after was  attended  by  considerable  uncertainty.  In  attempting 
to  supnort  the  receiver* s  theory  that  the  executrlces  are  liable 
for  the  depreciation  in  the  value  of  the  securities,  his  counsel 
cite  Jn„.re„Jsta^e_j?f.Ju^bx#  288  &2U  App.  500,  decided  by  this 
division  in  1937.  There  a  bank  was  appointed  executor,  but  that 
ease  is  not  at  all  applicable  beccuse  it  appeared  from  the  evi- 
dence that  the  bank  president  overrode  the  judgment  of  all  his 
subordinates,  who  felt  that  it  was  imperative  that  the  securities 
of  the  estate  be  liquidated  promptly,  and  ordered  the  securities 
to  be  held  because  it  was  his  judgment  that  their  value  would 
become  enhanced  in  the  future.  The  executrices  in  this  case 
cannot  be  placed  in  the  same  category  as  the  bank,  which  was 
acting  as  professional  executor  in  the  Busby  estate,  and  in  the 
absence  of  any  evidence  of  negligence,  bad  faith  or  collusion 
with  respect  to  the  sale  of  the  stock  listed  in  the  inventory 
c;nd  sold  by  order  of  the  Probate  Court  we  must  conclude  that  they 
acted  as  ordinarily  prudent  persons. 

Another  objection  lodged  by  the  receiver  relates  to  the 
allowance  of  $£*>•  as  attorneys'  fees  to  several  attorneys  who 
successively  represented  the  estate.  The  sale  of  stocks  for 
less  than  their  inventory  value,  the  discrepancy  in  claiming  a 
credit  of  $2030  paid  to  the  Hoe!  State  Bank  when  in  fact  only 
$1030  had  been  paid,  and  the  failure  of  the  estate  to  dispose  of 
a  membership  in  the  Medinah  Country  Club  are  cited  as  circum- 
stances which  would  require  the  disallowance  of  any  attorneys* 
fees.  We  hare  already  discussed  the  first  two  instances;  the 
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remaining  matter  relates  to  the  Medinah  Country  Club  membership, 

which  was  inventoried  as  having  a  value  of  $2J?0.  By  an  order 
entered  February  16,  1933  leave  was  given  to  sell  this  member- 
ship for  $275,  but  the  prospective  purchaser  evidently  changed 
his  mind,  and  no  sale  was  made.  The  Medinah  Country  Club  was  a 
solvent  institution,  and  the  same  reasons  applicable  to  the  sale 
of  other  securities  would  also  apply  to  this  asset  of  the  estate* 
The  receiver  introduced  no  evidence  of  any  misconduct  ©r  bad 
faith  on  the  part  of  the  executrices,  and  therefore  we  do  not 
perceive  why  they  should  be  surcharged  for  the  value  of  this 
membership.  The  attorneys'  fees  were  proper  and  reasonable. 

A  further  objection  to  the  final  report  and  account  re- 
lates to  the  value  of  the  decedent's  interest  in  real  estate  at 
|?237  Nevada  avenue,  Chicago,  Illinois.  The  court  sustained  the 
objection,  and  the  executrices  have  filed  a  cross-appeal.  The 
facts  pertaining  to  this  transaction  are  as  follows.  The  inven- 
tory filed  September  1,  I931  listed  this  property  as  subject  to 
a  mortgage  of  $6000,  on  which  the  decedent  and  his  widow  Bttie 
Kuhn  were  personally  liable  on  an  extension  agreement.  The 
property  was  sold  subject  to  the  mortgage  and  taxes  through  an 
escrow  at  the  Chicago  Title  and  Trust  Company  for  a  consideration 
of  $1500  by  a  deed  dated  September  8,  1934,  executed  by  the  widow 
and  the  heirs  of  the  decedent,  including  the  two  daughters  acting 
as  executrices.  The  consideration  received  was  not  accounted  for 
in  the  estate,  but  was  used  t©  pay  a  personal  obligation  of  the 
widow.  The  executrices  actively  joined  in  negotiating  thit 
transaction.  One  of  them  signed  the  escrow  agreement,  and  both 
directed  the  delivery  of  the  proceeds  of  sale,  a  cheek  in  the 
amount  of  $1000  and  a  note  for  $500,  to  Roy  H.  Harmon,  attorney 
for  the  estate,  endorsed  the  check  of  the  Chicago  Title  and  Trust 
Company  for  $1000,  receipted  for  the  proceeds  of  sale  and  con- 
sented to  the  delivery  of  both  the  check  and  the  note  to  apply 
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on  an  indebtedness  of  their  mother  Ettie  Kuhn.  In  their  amended 
final  report  and  account  the  executrices  stated  that  this  real 
estate  was  foreclosed  by  the  holder  of  the  trust  deed,  that  a  de- 
ficiency judgment  was  recovered  against  Sttie  Kuhn,  and  that  no 
value  or  consideration  was  received  by  the  estate.  The  trial  court 
found  that  the  trust  deed  had  not  been  foreclosed,  but  that  the 
foreclosure  proceeding  had  been  dismissed  by  stipulation,  and  sur- 
charged the  executrices  with  $1000,  but  not  with  the  amount  of  the 
$500  note  which  they  received  in  part  payment.  It  is  urged  in 
their  behalf  that  collateral  security  does  not  become  a  part  of 
the  assets  of  the  estate  until  the  creditors*  lien  is  discharged, 
but  since  the  estate  was  insolvent  the  executrices  should  have 
taken  steps  to  subject  the  Interest  of  the  decedent  In  the  equity 
of  redemption  to  the  payment  of  claims.  The  court  surcharged  them 
with  the  sum  of  $1000,  but  since  the  note  for  <3J>00  represented 
part  of  the  payment  they  should  have  been  surcharged  with  the 
entire  amount  ©f  ^1^00. 

Lastly  it  is  urged  by  the  receiver  that  the  executriee* 
should  be  charged  with  interest  at  the  rate  of  10  per  cent  per 
annum  for  failure  to  make  distribution  of  the  assets  of  the 
estate  within  the  time  specified  in  chapter  3,  paragraph  116, 
C thill's  Illinois  Statutes  If 31*  The  long  delay  in  closing  the 
estate  was  due  in  part  to  the  fact  that  the  judgment  in  the 
stockholders'  liability  suit  did  not  become  final  until  July  1935 
and  was  revived  seven  years  later.  In  addition  to  that  the  attor- 
ney of  record  for  the  estate  died,  and  his  successor  was  later  in- 
ducted into  the  military  service.  The  courts  of  this  state  have 
been  reluctant  to  impose  the  statutory  penalty  suggested  by  the 
receiver  except  in  cases  where  the  circumstances  of  the  particular 
case  clearly  demand  such  action.  U.  S«  Rubber  Co.  v.  PetermanP 
119  HI.  App.  610.  In  the  Patavmap  case  it  was  held  that  the 
court  has  a  large  discretion  upon  this  subject,  and  in  the  course 
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of  the  opinion  it  was  said  that  MThis  statute  charging  execu- 
tors with  interest  at  the  rate  of  ten  per  cent  per  annum  is 
penal  in  its  character,  and  before  such  a  penalty  is  imposed 
upon  them  their  liability  must  he  clearly  established,  Gilbert 
v.  Bone,  79  111,  343.  ***    The  rule  is  that  the  executor  will 
not  be  charged  with  interest  unless  he  has  used  the  money  *r 
unreasonably  retained  it  after  he  ought  to  pay  it  over  ©r 
ought  to  have  accounted  for  it  to  the  court.  Rowan  v* 
Kirkpatrick,  14  111.  10*  Any  stricter  rule  would  not  only 
be  inequitable,  but  it  would  deter  responsible  and  competent 
men  from  accepting  such  trusts." 

For  the  reasons  indicated  the  order  of  the  Circuit 
Court  overruling  the  receiver's  objections  to  the  amended 
final  report  and  account  is  affirmed  in  all  respects  except 
in  relation  t»  the  item  of  $1^00,  and  as  to  that  the  order  is 
reversed  and  the  cause  remanded  with  directions  that  the 
executrices  be  surcharged  not  only  with  the  $1000  cash  re- 
ceived from  the  sale  of  the  Nevada  avenue  property,  but  also 
with  the  additional  amount  represented  by  the  note  for  $J>00 
received  in  part  paymentj  and  the  cross-appeal  of  the  execu- 
trices with  respect  to  that  one  objection,  will  be  dismissed. 

ORDER  AFFIRMED  IK  PART  AND  REVERSED 
IN  PART  AND  CAUSE  REM&NDED  WITH 
DIRECTIONS 5  CROSS-APPEAL  DISMISSED. 

Sullivan,  P.  J.,  and  Seanlan,  J.,  concur* 
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HftHIlK  MOSEL,   a/k/a  MTRETTO 
MOSELLE,  a/k/a  MRS.  CHARLES 
MOSEL, 

Appellant, 

MORRIS  TUCKER,  d/b/a  TUCKER  FURS, 

Defendant, 

and 

GLOBE  AHD  RUTGERS  FIRE  INSURANCE 
00.,  a  corporation, 

Appellee. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO* 
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m,   JUSTICE  FROTD  DELIVERED  THE  QPIIIOH  OF  THE  COURT. 

On  Jane  8,  1943  plaintiff  delivered  her  Canadian 
beaver  for  coat  to  the  defendant  Uorris  Tucker  for  storage, 
and  when  she  requested  the  return  thereof  on  November  9»  1943 
Tucker  was  unable  to  deliver  it  to  her,  it  having  been  either 
lost  or  stolen.  The  Globe  and  Rutgers  Fire  Insurance  Company 
had  Issued  a  policy  of  insurance  to  Tucker,  and  plaintiff 
claims  that  she  is  an  insured  under  this  policy  and  entitled 
to  be  Indemnified  under  its  provisions.  Accordingly  she 
brought  suit  against  both  Tucker  and  the  insurance  company. 
Her  claim  against  the  insvrance  company  is  set  forth  in  the 
additional  third  count  of  the  statement  of  claim,  which  was 
dismissed  by  the  court  on  motion  of  the  insurance  company 
on  the  ground  that  it  did  not  show  a  privity  of  contract 
between  plaintiff  and  the  company.  Suit  against  the  0+her 
defendant,  Morris  Tucker,  the  furrier,  is  still  pending,  and 
the  only  question  presented  by  this  appeal  is  \fhether  the 
court  erred  in  sustaining  the  insurance  company^  motion  to 
strike  the  additional  third  count  and  to  dismiss  the  cause 
ef  action  as  to  the  company. 

The  policy  in  this  case  is  called  a  Furriers' 
Customers  Basle  Policy,  which  contemplates  a  rider  or  riders 
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of  endorsement  because  It  is  the  basis  on  which  other  policies 
are  predicated.  In  respect  to  any  obligation  of  the  insurance 
company  to  the  customer  it  is  similar  to  a  master  policy  under 
which  certificates  or  other  policies  are  or  can  be  issued.  It 
insures  Morris  Tucker*  designated  as  the  assured,  for  his 
"account  and  for  account  of  customers  hereinafter  described"  as 
bailee  for  property  accepted  by  hia  for  storage,  and  he  becomes 
the  assured  while  the  property  is  in  his  custody  when  he  Issues 
a  receipt  under  which  he  agrees  to  effect  insurance  on  the 
property.  The  policy  provides,  among  other  things,  for  the 
records  which  he  must  keep  and  the  reports  which  he  is  to  make 
to  the  company,  and  also  for  a  premium  at  the  monthly  rate  of 
7  cents  per  $100.00  of  the  amount  of  risk*  It  is  stipulated 
in  the  policy  that  "The  Assured  warrants  that  no  certification, 
certificates  or  policies  of  insurance  covering  the  property  in- 
sured hereunder  will  be  issued  by  or  through  the  Assured  other 
than  in  this  Company,  as  authorised  under  the  terms  of  this 
policy  when  so  endorsed." 

The  Furriers'  Customers  Personal  Policy  Endorsement 

contemplates  the  issuance  of  policies  to  the  customers  them- 

\ 
selves  in  the  manner  provided  therein,  and  upon  the  issuance 

of  a  policy  under  its  provisions  to  the  customer  it  then  for 
the  first  time  operates  for  the  account  of  the  customer;  and 
when  such  policy  is  issued  and  not  before  does  the  customer 
become  an  assured,  giving  him  or  her  a  right  of  action  against 
the  insurance  company*  The  endorsement  provides  for  the  issuance 
of  policies  to  the  storage  customer  for  a  term  not  exceeding 
one  year,  under  a  form  approved  by  the  company  and  to  be  counter- 
signed by  the  company's  duly  licensed  agent,  and  also  for  the  pay- 
ment of  a  premium  by  the  customer  for  such  policy  issued  to  him 
or  her  at  the  rate  of  30  cents  for  $100.00  per  annum.  From  these 
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provisions  it  appears  that  the  furrier  pays  one  premium  for  the 
risk  which  the  insurance  company  assumes  as  to  him  as  bailee, 
and  when  the  customer  becomes  an  assured,  he  or  she  is  required 
to  pay  a  premium  for  the  policy  issued  to  him  ©r  her. 

There  is  no  claim  in  this  proceeding  that  a  policy  was 
issued  to  plaintiff  under  the  provisions  of  this  endorsement, 
nor  is  it  claimed  that  any  premium  was  paid  or  incurred  by 
plaintiff.  Consequently  we  think  there  was  no  consideration  as 
the  basis  of  any  obligation  by  the  insurance  company  to  plain- 
tiff. If  any  agreement  was  made  between  plaintiff  and  the 
furrier  for  the  storage  of  her  garment,  such  agreement  cannot 
be  deemed  a  consideration  in  the  nature  of  a  premium,  making 
her  an  assured  of  the  insurance  company,  These  circumstances 
undoubtedly  led  the  trial  judge  to  strike  the  additional  third 
count  and  dismiss  the  cause  of  action  on  the  ground  that  there 
was  no  privity  of  contract  between  plaintiff  and  the  insurance 
company.  We  think  that  the  court »s  ruling  was  entirely  sound. 
If  plaintiff  has  any  cause  of  action  it  is  against  the  furrier 
whom  she  also  sued,  and  not  against  the  insurance  company. 

In  an  endeavor  to  support  her  claim  against  the  insurance 
company  plaintiff  seeks  to  invoke  the  rule  usually  applicable  to 
ocean  marine  policies  effecting  insurance  in  the  name  of  the 
owner  or  !,on  account  of  whoa  it  may  concern,"  and  her  counsel 
argues  that  the  policy  in  question  is  the  same  as  such  marine 
coverage,  Soelberg  v.  Western  Assurance  Co..  119  Fed.  23,  defines 
marine  insurance  as  an  insurance  against  risks  connected  with  navi* 
gat  ion  to  7/hich  a  ship,  cargo  or  other  insurance  interest  in  such 
property  may  be  exposed  during  a  certain  voyage  or  a  fixed  period 
of  time*  Because  the  ownership  of  a  vessel  or  cargo  may  change 
or  be  undisclosed  during  a  part  or  the  whole  of  a  voyage,  the 
practice  developed  of  effecting  insurance  in  the  name  of  the  owner 
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thereof  or  "on  account  of  whom  It  may  concern.'*  Thus  if  the 

interest  in  the  ship  or  eargo,  which  is  '\nknown  at  the  beginning 

I 

of  the  voyage,  becomes  known  during  the  course  of  the  voyage, 
the  policy  covers  the  unknown  or  undisclosed  owner,  as  well 
as  any  change  of  interest  which  occurs  during  the  time  specified 
in  the  policy.  Such  policies  clearly  express  the  intention  of 
all  the  parties  at  the  time  the  policy  of  insurance  is  taken 
out,  as  disclosed  from  a  careful  examination  of  the  ocean  marine 
cases  cited  by  plaintiff;  but  even  in  some  of  the  cases  which 
her  counsel  cites,  the  courts  held  that  a  rider  attached  to  the 
policy  covering  vessels,  was  controlling  over  inconsistent 
printed  portions  of  the  marine  policy.  Lowell  v.  Olobe  and 
Rutgers  Fire  Insurance  Company.  231  M.Y.S,  67}  Hagan  v. 
Scottish  Insurance  Company.  136  U«  S,  423* 

After  a  careful  examination  of  the  eases  cited  by  plain- 
tiff v»  are  satisfied  that  decisions  construing  ocean  marine 
policies  are  not  applicable  to  the  circumstances  of  this  case* 
It  is  a  fundamental  principle  of  insurance  law  that  the  entire 
policy,  the  endorsement  and  the  rider  must  be  construed  to- 
gether to  determine  the  intention  of  the  parties.  Old  Colony 
Life  Ins^  Go-  v.  Hicknanf  315  111.  304#  The  policy  in  this  pro- 
ceeding, together  with  the  endorsement  and  rider  attached  there- 
to, expresses  the  clear  intention  of  the  parties  that  the  com- 
plete policy,  rider  and  endorsement  would  protect  the  customer 
only  when  the  method  prescribed  in  the  endorsement  was  carried 
out  by  the  issuance  of  an  additional  policy  to  the  customer  in 
the  manner  described  in  the  master  policy,  and  not  before.  Only 
in  that  way  would  plaintiff  herself  hare  a  direct  cause  of  action 
against  the  insurance  company,  and  until  then  there  would  be  no 
privity  of  contract  between  her  and  the  insurance  company 
which  would  afford  a  basis  for  recovery* 
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For  the  reasons  indicated  we  are  of  ©pinion  that  the 
court  properly  struck  the  additional  third  count  against  the 
Glebe  and  Eutgers  Fire  Insurance  Company  and  entered  judgment 
accordingly.   The  Judgment  is  therefore  affirmed. 

JUDQMEJMT  AFFIRMED* 

Sullivan,  P.  J,,  and  Seanlan,  J,.,  concur. 
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In  the  Matter  of  the  Estate  of      >  O  O  <f>  T  /|U 

MICHAEL  P.  BREEN,  Deceased.         )  J^Ji  X»ii«  O  I     \J 

)  APPEAL  FROM  CIRCUIT 

) 
MARIE  K.  BREEN,  Administratrix       )  COURT,  COOK  COUNTY* 
of  the  Estate  of  Michael  P.         ) 
Broen,  Deceased,  ) 

Appellant,  ) 

v. 


MARGUERITE  P.  BREEN,  ) 

Appellee.   ) 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  0^  THE  COURT. 

Marie  K.  Breen,  hereinafter  referred  to  as  petitioner, 

administratrix  of  the  estate  of  TTichael  P.  Breen,  deceased, 

filed  a  petition  in  the  Probate  Court  for  the  discovery  of 

property  in  the  possession  of  Marguerite  P.  Breen  (respondent) 

and  for  a  citation  against  her.  Trial  in  the  Probate  Court 

resulted  in  an  order  finding  that  the  petitioner  was  entitled 

to  the  property  claimed  by  her  with  the  exception  of  several 

items  which  were  described  in  the  order.  The  Probate  Court 

directed  respondent  to  turn  over  to  petitioner  the  property 

so  found  to  belong  to  the  estate.  Respondent  appealed  to  the 

Circuit  Court  of  Cook  County,  where  upon  trial  of  the  Issues 

the  court  found  that  certain  items  set  forth  in  the  order  of 

the  Probate  Court,  which  were  there  found  to  be  the  property 

of  the  estate,  did  not  belong  to  it  but  were  the  property  of 

the  respondent,  and  entered  an  order  setting  forth  the  goods 

and  chattels  found  by  it  to  belong  to  the  petitioner  and 

respondent,  respectively.  Petitioner  appeals  from  the  order 

of  the  Circuit  Court. 

The  facts  essential  to  a  consideration  of  the  issues 

involved  disclose  that  in  1929  Michael  P.  Breen  constructed 

an  apartment  building  at  227  North  Grove  avenue,  Oak  Park, 

Illinois.  He  was  the  head  of  a  family  consisting  of  himself, 
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his  wife  and  fire  children,  including  petitioner  and  respondent. 
"?hen  the  building  was  completed  the  family  moved  into  an  apart- 
ment there,  where  they  lived  until  the  decedent's  death  on  June 
10,  194-3.  Respondent  still  resides  there.  The  goods  and 
chattels  in  question,  with  the  exception  of  the  Buick  automobile 
and  some  household  furnishings  in  deceased's  summer  home  in  Lake 
Geneva,  Wisconsin,  were  located  in  the  Oak  Park  premises  and  were 
used  by  the  family. 

The  deceased's  wife,  Elisabeth  T.  Breen,  became  incompetent 
and  subsequently  died  on  February  3,  1944.  Respondent  was  appoint- 
ed conservatrix  of  her  mother's  estate  on  July  8,  1943,  and  on 
February  15,  1944  was  appointed  administratrix.  On  August  3»   1943 
she  filed  an  inventory  under  oath  as  conservatrix,  wherein  she 
listed  certain  chattels  ("a  one-third  Interest  in  certain  house- 
hold goods  contained  in  the  apartment  located  in  the  building  at 
227  N*  Orove  Ave.,  Oak  Park,  Ills.")  as  assets  of  her  mother's 
estate.  No  estate  of  Michael  P.  Breen,  deceased,  had  been  opened 
at  that  time.  The  assets  in  the  Oak  Park  home  were  seized  by 
respondent  and  sequestered  as  the  3hare  of  Elizabeth  T.  Breen  in 
the  estate  of  Michael  P.  Breen,  deceased. 

Subsequently,  on  February  24,  1944,  respondent,  acting  as 
administratrix  of  her  mother's  estate,  filed  a  final  accounting, 
again  listing  a  one-third  interest  in  the  household  goods  as 
assets  in  her  mother's  estate,  and  a  bill  of  appraisement  filed 
in  said  estate  lists  the  several  items  so  claimed.  Thereafter, 
on  August  23,  1944,  petitioner  was  appointed  administratrix  of 
the  estate  of  :ilchael  P.  Breen,  deceased,  and  being  unable  t© 
obtain  the  assets  of  the  estate  from  respondent,  she  initiated 
these  proceedings. 

In  addition  to  the  controversy  as  to  the  ownership  of 
numerous  household  goods  and  chattels  located  in  the  Oak  Park 
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home  which  were  seized  by  respondent,  a  dispute  exists  as  to 
the  ownership  of  a  1941  Bulck  automobile  registered  in  the 
name  of  the  deceased,  as  shown  by  the  application  fer  a  certifi- 
cate of  title  signed  and  sworn  to  by  him  during  his  lifetime  and 
by  John  B.  Mahoney  as  agent  for  the  automobile  company  which 
made  the  sale.  This  car  was  also  seized  by  respondent  and  is 
in  her  possession.  Without  going  into  detail  as  to  the  claim 
of  ownership  of  the  numerous  chattels  involved  in  this  litigation 
it  may  be  stated  generally  that  respondent  contends  that  some  of 
the  chattels  in  the  Oak  Park  home  were  purchased  by  her  either 
before  or  after  her  father's  death,  and  are  therefore  her  own 
chattels,  and  that  others  were  given  to  her  by  her  father  during 
his  lifetime.  With  respect  to  the  claimed  gifts  inter  vivos, 
respondent  admits  in  her  brief  that  the  evidence  "may  not  be 
entirely  satisfactory,"  but  relies  on  the  finding  of  the  trial 
judge  as  tending  "to  prove  the  issue." 

As  ground  for  reversal  of  the  order  of  the  Circuit 
Court  it  is  first  urged  that  the  court  refused  to  consider 
evidence  offered  by  petitioner  with  respect  to  goods  and 
chattels  which  the  Probate  Court  found  to  be  the  property  of 
the  respondent.  The  following  colloquy  of  court  and  counsel 
indicates  the  position  of  the  court  and  the  reason  for  his 
ruling : 

"THE  COURT:  The  Probate  Court  ruled  upon  it,  and 
there  is  no  appeal  before  me  on  that.  If  I  am  wrong  on  that 
law,  I  want  to  be  shown.  My  impression  is  the  law  is  that 
parties  who  have  not  appealed  from  the  Probate  Court  order  can 
have  no  relief  from  it.  If  you  would  have  appealed,  that  would 
be  tried  fully.  If  the  Probate  Court  says  that  property  belongs 
to  her  [respondent],  and  certain  property  belonged  to  the 
estate,  as  far  as  I  am  concerned,  that  is  final. 
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"MR.  STEERS  [Petitioner's  counsel]?  I  can  see  where  you 
arrive  at  a  situation  that  would  be  highly  detrimental  to  the 
one  who  did  the  appealing.  Suppose  in  trying  this  de  novo  he 
should  ask  for  and  prove  that  he  was  entitled  to  the  property? 

"THE  COURT:  Let's  analyze  this.  Suppose  there  is  a 
piano,  phonograph  and  automobile,  and  the  Probate  Court  holds 
the  automobile  belongs  to  her;  the  phonograph  and  the  piano 
belong  to  the  other  person.  He  appeals  from  the  automobile. 
You  do  not  appeal  from  the  other  two.  That  is  an  adjudication. 
There  is  nothing  de  novo  about  it.  Those  items  are  disposed  of. 
I  only  review  that  which  is  before  me  on  the  appeal. 

"MR.  STEERS:  I  disagree  with  your  Honor  on  that.  I  am 
going  to  look  it  up. 

"THE  COURT:  If  the  Probate  Court  held  on  the  property 
and  then  the  Probate  Court  adjudicated  it  in  her  favor,  there 
is  only  one  thing  to  do,  perfect  your  appeal.  You  did  not.M 

Section  333  of  the  Probate  «Rock  Act  (ch.  3,  sec.  487, 
111.  Rev.  Stat.  194-5)  provides  that  "Upon  an  appeal  to  the 
circuit  court  the  cause  shall  be  tried  de  novo.  »  •  *w  In  the 
recent  case  of  Bley  v.  LuebeckP  377  111,  50,  in  construing  this 
section  of  the  statute,  the  court  said  that  "A  trial  de.  novo  in 
an  appellate  tribunal  is  a  trial  had  as  if  no  action  whatever 
had  been  Instituted  in  the  court  below;  a  trial  anew  in  the 
appellate  tribunal  according  to  the  usual  or  prescribed  mode  of 
procedure  in  other  cases  involving  similar  questions  whether  of 
law  or  fact.  (8  Words  and  Phrases,  p.  7108.)  The  trial  de  novof 
however,  must  in  all  cases  be  limited  to  the  issues  tried  in  tho 
court  from  which  the  appeal  is  taken.  Such  a  trial  cannot 
extend  to  other  issues  not  before  or  passed  upon  by  the  court 
in  which  the  original  trial  was  had.M  A  similar  construction 
of  the  statute  will  be  found  in  the  early  case  of  BuaflMfci  Aarqr. 
v.  Morgan.  83  111.  196,  as  well  as  in  Schultz  v.  Chicago  City 
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Bank  and  Trust  Co..  334  111*  148.  There  are  instanoes,  of 
course,  There  each  item  In  the  administrator's  account  consti- 
tutes a  separate  claim,  depending  alone  upon  its  own  merits 
and  having  no  connection  with  other  claims,  and  as  was  pointed 
out  in  Morgan.  Admr.  v.  Morgan.  83  111.  I96,  "The  Judgment 
upon  it  must,  then,  necessarily,  be  a  separate  judgment,  from 
which  an  appeal  may  be  taken."  In  that  situation  it  was  held 
in  Curts  v.  Brooks.  71  111.  125,  that  upon  an  appeal  from  the 
County  Court  as  to  certain  items  of  the  final  account,  the 
Circuit  Court  acquired  jurisdiction  only  over  that  part  of  the 
judgment  affecting  the  items  appealed  from,  and  could  hear  evi- 
dence and  adjudicate  only  upon  the  rejected  items  of  the  report. 
It  cannot  try  any  question  that  may  arise  as  to  any  other  ite» 
of  the  account  for  the  reason  that  no  appeal  having  been  taken 
from  such  other  items,  the  County  Court  had  the  power,  and  it 
was  its  duty,  to  proceed  to  make  a  distribution  of  all  the  funds 
in  the  hands  of  the  administrator,  except  a  sum  equal  to  the 
amount  of  the  items  involved  in  the  appeal.  In  the  case  at 
bar,  however,  the  petitioner,  as  administratrix  of  the  estate 
of  Michael  P.  Breen,  deceased,  found  that  she  was  unable  to 
file  an  inventory  because  all  of  the  household  goods  and  chattels 
and  the  Buick  automobile  had  been  seized  by  respondent,  and  no 
inventory  could  be  prepared  and  filed  until  the  Probate  Court 
had  heard  and  passed  upon  the  respective  claims  of  the  petitioner 
and  respondent  as  to  the  ownership  of  the  chattels  in  the  de- 
cedent's home  at  the  time  of  his  death.  In  a  trial  de  novo 
petitioner  was  entitled  to  be  heard  upon  all  issues  passed  upon 
by  the  Probate  Court  and  to  introduce  any  competent  evidence 
upon  any  issue  which  was  properly  before  the  Probate  Court  on 
the  original  hearing.  This  right  was  denied  her,  the  Circuit 
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Court  having  refused  to  consider  such  evidence,  and  in  that 
respect  we  think  the  ruling  constituted  reversible  error. 

As  a  second  ground  for  reversal  it  is  urged  that  when 
the  petitioner  examined  respondent  under  section  60  of  the     \ 
Civil  Practice  Act  (111,  Rev.  Stat.  1945,  ch.  110)  for  the  pur-  \ 
pose  of  identifying  signatures  on  documents  and  of  shov/iag  that 
deceased  was  the  head  of  the  family  and  as  such  had  possession 
of  the  chattels  in  the  Oak  Park  home  and  the  summer  home  in 
Lake  Geneva,  V.isconsin,  at  the  time  of  his  death,  the  court 
ruled  that  such  limited  examination  removed  the  prohibition  of 
section  2  of  the  Evidence  Act  (111,  Rev.  Stat,  1945,  ch,  5D> 
and  accordingly  permitted  respondent  to  testify  in  her  own 
behalf  fully  and  completely  as  to  all  matters  in  issue.  After 
a  careful  examination  of  the  record  we  have  concluded  that 
petitioner's  objection  is  meritorious.  Petitioner  called 
respondent  and  asked  her  to  identify  her  signature  on  several 
documents  which  she  had  filed  in  the  Probate  Court,  showing 
that  she  had  possession  of  the  goods  and  chattels;  and  several 
of  the  documents  also  had  some  bearing  upon  the  ownership  of 
the  automobile  which  was  purchased  in  the  name  of  her  father 
and  for  which  state  licenses  had  been  issued  to  him  up  to  the 
time  of  his  death.  It  would,  of  course,  have  been  competent 
for  the  court  to  have  permitted  respondent's  counsel  to  cross- 
examine  her  on  any  of  the  matters  covered  by  her  examination 
under  section  60  of  the  Civil  Practice  Act,  but  her  testimony 
went  far  beyond  this  scope;  it  covered  conversations  and 
transactions  net  touched  upon  in  her  examination  by  the  peti- 
tioner under  section  60  and  she  was  permitted,  apparently  with- 
out limitation,  to  testify  in  her  own  behalf  as  fully  and 
completely  as  if  there  had  been  no  statutory  prohibition. 

Under  the  current  weight  of  authority  in  this  state 
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the  court  should  have  confined  the  scope  and  subject  matter  of 
the  respondents  testimony  to  the  matters  upon  which  she  was 
interrogated  by  the  petitioner.  She  did  not  become  a  competent 
witness  for  all  purposes  and  upon  all  issues  of  the  case.  In 
In  re  Estate  of  -fright,  304  111,  App.  87,  it  was  held  that  in 
a  controversy  as  to  ovmership  of  certain  securities  as  between 
executors  of  the  estate  of  decedent  and  a  person  claiming  them 
by  alleged  gift  inter  vivos,  even  though  the  executors  called 
claimant  under  section  60  of  the  Civil  Practice  Act  as  a  witness 
to  prove  the  handwriting  of  the  deceased,  nevertheless  that  fact 
did  not  remove  her  incompetency  as  a  witness  so  that  she  could 
testify  in  her  own  behalf  concerning  the  subject  matter  ©f  the 
letter.  To  the  same  effect  see  Loeb  et  al.  v^  Stern,,  198  111. 
371,  Blumf  Admx..  v.  GetzP  294  111.  kpp.   432,  and  Garrus  et  al.. 
v.  Davis.  234  111.  326.  See  also  the  recent  case  of  De  Young 
v.  Ralley.  329  111.  App.  1,  and  cases  cited  therein. 

As  the  matter  was  tried,  much  of  the  evidence  submitted  by 
the  respondent  in  an  attempt  to  support  her  claim  to  the  prop- 
erty in  question  was  incompetent,  improper  and  irrelevant,  and 
without  it  she  has  not  established  her  right  to  the  chattels 
which  the  court  awarded  her.  As  counsel  for  petitioner 
suggests,  if  such  testimony  were  permissible,  the  property  ©f 
no  deeedent  would  be  safe  from  seizure.  On  the  other  hand, 
the  court  on  the  trial  de  novo  should  have  received  evidence 
offered  by  the  petitioner  regarding  all  property  which  the 
Probate  Court  found  by  its  order  t©  belong  to  the  respondent. 

7or  the  reasons  stated,  the  judgment  of  the  Circuit  Court 

is  reversed  and  the  cause  remanded  for  a  new  trial. 

ORDER  REVERSED  AND  CAUSE 
REMANDED  FOR  A  NEW  TRIAL. 

Sullivan,  P.  J.,  and  Soanlan,  J.,  concur. 
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PASQUALE  RAIMONDI, 

Appellee, 

v. 

ZIPPRIN  TRUCK  LINBS,  a 
corporation,  and  DAVE  CAVE, 
Defendants, 


ZIPPRIN  TRUCK  LINES,  a 
corporation, 

Appellant* 


APPEAL  PROM  CIRCUIT  COURT 


OP  COOK  COUITTY. 


32  81.  A. 


m.   JUSTICE  SCANLAN  DELIVERED  THE  OPIKIOK  OF  THE  COURT. 

Pasquale  Paimondi,  plaintiff,  sued  Zif frin  Truck  Lines 
and  Dave  Cave,  its  truck  driver  and  servant,  t©  recover  for 
personal  injuries  sustained  by  plaintiff  in  an  accident. 
Plaintiff  dismissed  the  suit  as  to  defendant  Cave.  A  jury 
returned  a  verdict  finding  defendant  Zif frin  Truck  Lines  guilty 
and  assessing  plaintiff's  damages  at  $35*000.  Defendant  appeals 
from  a  judgment  entered  upon  the  verdict. 

The  accident  occurred  on  Cermak  road  near  Sangamon 
street,  in  Chicago,  about  5  o'clock  P. IS.  September  22,  1943* 
It  was  a  dry,  clear  day.  An  industrial  district  surrounds  the 
place.  The  motor  vehicle  that  injured  plaintiff  was  a  truck 
and  trailer,  also  referred  to  as  a  tractor  and  trailer.  Cermak 
road  is  fifty-five  feet  wide  from  curb  to  curb.  It  has  two 
street  car  tracks  in  its  center  portion.  Between  the  south 
rail  of  the  east  bound  tracks  and  the  south  curb  line  ©f  Cermak 
road  is  a  space  twenty  feet,  two  inches  wide,  which  is  concreted. 
The  space  in  the  car  tracks  and  between  the  tracks  is  paved  with 
granite  blocks.  Sangamon  street,  an  unpaved  road,  runs  south 
only  to  Cermak  road.  There  are  sidewalks  on  the  north  and  south 
sides  of  Cermak  road  but  none  on  Sangamon  street.  There  were 
signs  along  Cermak  read  west  of  Sangamon  street  which  indicated 
that  the  speed  of  vehicles  was  limited  to  twenty-five  miles  per 
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hour.  Four  sets  of  railroad  tracks  cross  Cermak  road  in  the 
vicinity  of  Sangamon  street.  Proa  Racine  avenue  to  Halsted 
street  no  north  and  south  streets  cross  Cermak  road.  There  is 
no  crosswalk  nor  designated  place  for  pedestrians  to  cross 
Cermak  road  at  the  point  where  Sangamon  street  would  Intersect 
Cermak  road  if  it  were  extended,  but  there  was  a  regular  stopping 
place  for  east  bound  street  cars,  which  was  located  just  west  of 
where  Sangamon  street  would  cross  Cermak  road  if  it  were  extend- 
ed. To  the  north  of  Cermak  road  is  vacant  land.  The  driver  of 
defendant's  truck  was  familiar  with  the  situation  at  that  point. 
About  one  hundred  fifty  to  one  hundred  seventy-five  feet  north 
of  Cermak  road  there  is  a  building  of  Chicago  Macaroni  Company, 
where  plaintiff  was  employed.   It  faces  south.  About  5  IM8»  on 
the  day  of  the  accident  plaintiff  left  his  employer's  plaee  of 
business  and  proceeded  south  across  a  prairie  toward  Cermak  road, 
Intending  to  get  an  east  bound  street  car  upon  that  street.  !^hen 
he  reached  the  north  side  of  Cermak  road  he  saw  an  east  bound 
street  car  when  it  was  within  forty  or  fifty  feet  west  of  him, 
and  he  then  saw  it  stop  at  the  regular  stopping  place.  Plain- 
tiff's theory  of  fact  is  that  before  he  started  to  cross  Cermak 
road  there  was  no  west  bound  traffic,  and  that  when  he  left  the 
north  side  of  Cermak  road  the  street  car  had  stopped  and  "there 
was  a  bunch  of  people  to  pick  up";  that  before  he  left  the  curb 
he  looked  to  the  west  and  saw  defendant's  truck  traveling  on  the 
concreted  part  of  Cermak  road  south  of  the  street  car  track;  that 
the  truck  was  then  about  one  and  one-half  blocks  to  the  west  ©f 
Sangamon  street;  that  when  plaintiff  was  on  the  north  side  of  the 
street  car  line  he  looked  again  and  saw  the  truck  about  a  block 
away  and  it  was  still  traveling  south  of  the  east  bound  street 
car  track;  that  when  he  was  in  the  back  of  the  street  car,  on 
the  south  side  of  the  rail,  he  looked  west  and  saw  the  truck 
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about  half  a  block  away;  that  when  he  was  about  five,  six  or 
seven  feet  behind  the  east  bound  street  car  it  started  to  move; 
that  he  took  four  or  five  steps  ahead  but  the  street  car  went 
on  and  left  him;  that  the  accident  occurred  after  he  had  made 
the  four  or  five  steps  and  after  he  had  been  standing  for  a  few 
seconds  at  a  point  two  to  two  and  one-half  feet  south  of  the 
south  rail  of  the  east  bound  tracks;  that  when  he  was  standing 
there  he  was  about  twenty-five  feet  east  of  a  telephone  pole  with 
the  white  band,  which  is  about  fifty  feet  west  of  where  Sangamon 
street  would  be  if  it  were  extended;  that  from  where  he  stood  to 
the  south  curb  of  Cermak  road  there  was  a  space  of  seventeen  and 
one-half  to  eighteen  feet  for  the  truck  to  travel.  Plaintiff 
also  introduced  evidence  to  show  that  the  truck  at  the  tine  of 
the  impact  was  going  about  thirty-five  miles  per  hour;  that  there 
was  no  horn  blown  at  any  time  and  that  the  driver  of  the  truek 
made  no  effort  to  turn  to  the  right  or  left  as  he  reached  the 
place  where  plaintiff  was  standing;  that  the  truck,  after  striking 
plaintiff,  continued  for  a  distance  of  one  hundred  fifty  to  two 
hundred  feet  before  it  stopped,  leaving  skid  marks  in  the  wake 
of  the  truck. 

The  theory  of  fact  ©f  defendant  i3  that  when  plaintiff 
reached  the  north  side  of  Cermak  road  he  "chased"  the  east  bound 
street  car,  running  in  a  southeasterly  direction  toward  it;  that 
the  street  car  was  then  in  motion;  that  he  failed  to  board  the 
street  car;  that,  although  he  knew  that  defendant's  truek  was 
approaching,  he  then  started  to  run  toward  the  south  curb  ©f 
Cermak  road  and  ran  into  the  trailer;  that  the  driver  of  the 
truck  had  been  following  the  east  bound  street  car  to  Sangamon 
street,  and  that  when  the  street  car  stopped  at  that  point  the 
driver  of  the  truck  slowed  down,  and  that  when  the  car  started  up 
again  he  switched  to  lower  gear  and  started  up  with  the  ear;  that 
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when  he  first  saw  plaintiff  the  latter  was  north  of  the  east  bound 
car,  which  was  in  motion,  and  plaintiff  was  running  in  a  south- 
easterly direction  toward  the  street  car;  that  plaintiff  then 
started  to  turn  toward  the  south  cart)  and  the  driver  then  swerved 
the  truck  to  the  right  to  avoid  plaintiff,  but  plaintiff  backed 
into  the  trailer*  There  was  evidence  to  sustain  the  theory  of 
fact  of  each  party. 

Defendant  contends  that  it  "was  entitled,  to  a  directed 
verdict  and,  after  a  directed  verdict  was  erroneously  denied, 
was  entitled  to  a  judgment  non  obstante  veredicto."  because  Mth» 
evidence  shows  that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law  upon  any  theory."  Defendant  does 
not  contend  that  the  driver  of  the  truck  was  not  guilty  ©f  negli- 
gence as  a  matter  of  law. 

H,A  motion  to  instruct  the  jury  to  find  for  the  defendant 
is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule  is 
that  the  evidence  so  demurred  to,  in  its  aspect  most  favorable  to 
the  plaintiff,  together  with  all  reasonable  inferences  arising 
therefrom,  must  be  taken  most  strongly  in  favor  of  the  plaintiff* 
The  evidence  is  not  weighed,  and  all  contradictory  evidence  or 
explanatory  circumstances  must  be  rejected.  The  question  presented 
on  such  motion  is  whether  there  is  any  evidence  fairly  tending  to 
prove  the  plaintiff's  declaration.  In  reviewing  the  action  of  the 
court  of  which  complaint  is  made  we  do  not  weigh  the  evidence,  - 
we  can  look  only  at  that  which  is  favorable  to  appellant,  Yess  v. 
Yess,  255  111.  414 j  McCune  v.  Reynolds ,  288  id.  188;  L1oyc!  v. 
Rush,  273  id.  489. T  (Hunter  v.  Troup.  315  111.  293,  296,  297. )M 
(Rose  v.  City  of  Chicago.  317  111.  App.  1,  12.  See,  also,  Mahan 
v.  Richardson.  284  111*  App,  493,  495;  Thomason  v.  Chicago  Motor 
Coach  Co..  292  111.  App.  104,  110;  Wolever  v.  Cortlss  Candy  Co.. 
293  HI.  APP.  586,  597;  Olvmpia  Fields  Club  v«  Bankers  Iadem. 
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Ins.  Co..  325  111.  App.  649,  6^6.) 

The  question  of  contributory  negligence  is  one  preemi- 
nently  for  the  consideration  of  a  jury,  as  such  negligence  cannot 
be  defined  in  exact  terms,  and  unless  it  can  "be  said  that  the 
action  of  a  person  is  clearly  and  palpably  negligent,  it  is  not  \ 
within  the  province  of  the  court  to  substitute  its  judgment  for 
that  of  the  Jury.  (Blumb  v.  Getz.  366  111.  273,  2775  Moran  v. 
Gatz.  390  111.  478,  486.)  In  Blumb  v.  Getz.  supra,  the  decedent, 
in  broad  daylight,  walked  into  a  traffic  lane  of  a  State  highway 
and  stooped  to  recover  a  glove  which  he  had  dropped.  While  in 
this  position  he  was  struck  by  the  defendant's  automobile.  There 
the  defendant  strenuously  contended  that  under  such  a  state  of 
facts  the  plaintiff's  intestate  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  but  the  Supreme  court  refused  to  sus- 
tain that  contention.  In  Moran  v.  Qatzf  suoraf  the  plaintiff,  a 
pedestrian,  was  crossing  an  east  and  west  street  on  a  crosswalk 
from  north  to  south  and  was  struck  by  defendant's  automobile  when 
about  four  feet  from  the  south  curb.  The  plaintiff  stopped  at  the 
north  curb,  looked  and  saw  cars  coming  from  the  east  and  waited 
until  they  had  passed,  and  before  stepping  off  the  curb  she  looked 
west  and  saw  two  or  three  cars  about  a  block  away,  coming  east. 
After  taking  three  or  four  steps  she  glanced  west  and  saw  no 
cars.  She  continued  to  walk  south  on  the  crosswalk  and  when  she 
reached  a  point  about  four  feet  from  the  south  curb  she  was  struck 
by  the  defendant's  car  and  injured.  The  Appellate  court  held 
that  the  plaintiff  was  guilty  of  contributory  negligence  as  a 
matter  of  law,  but  the  Supreme  court,  after  an  exhaustive  review 
of  authorities  from  other  States,  reversed  the  ruling  of  the 
Appellate  court,  and  stated  (pp.  485,  486) s 

"The  generally  accepted  rule  is  that  while  a  statute  such 
as  ours  gives  pedestrians  the  right  of  way,  it  does  not  confer 
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upon  them  an  advantage  which  necessarily  absolves  them  from  guilt 
of  contributory  negligence.  Each  case  must  be  determined  from 
its  particular  facts.  The  question  of  contributory  negligence 
is  one  which  is  pre-eminently  for  the  consideration  of  a  $\xry. 
It  cannot  be  defined  in  exact  terms  and  unless  it  can  be  said 
that  the  failure  ©f  the  plaintiff  to  look  again  was  so  palpably 
contrary  to  the  conduct  of  a  reasonably  prudent  person  as  to  show 
contributory  negligence,  the  issue  is  one  for  the  luxy*     (Blumb 
v.  Getz.  366  111.  273.)  Whether  failure  to  look  was  shown  and 
constituted,  in  this  case,  want  of  due  care,  was  an  issue  of  fact 
for  the  Jury.  Morrison  v.  Flowers f   308  111.  139 « 

.nThe  rule  se*ms  to  be  quite  universal  that  a  pedestrian's 
failure  to  keep  a  constant  lookout,  or  to  look  again  after  having 
determined  that  he  can  safely  cross  ahead  of  approaching  traffic, 
is  not  contributory  negligence  as  a  matter  of  law  but  it  is  a 
question  for  a  jury  whether  he  was  in  the  exercise  of  ordinary 
care  for  his  own  safety.  Long  Transportation  Co.  v.  Domurat,,  93 
Fed.  2d  23;  Young  v.  Tassopf  47  Cal.  App.  2d  557  >  113  Pac.  2d  371; 
Lawler  v.  Qaylor,  233  Iowa,  834,  10  ft»  ft,  531;  Chevalley  vf,  Degan^, 
(Ohio  App„  1943,)  52  N.  E.  2d  544;  Heir  v.  Kart.  202  Linn.  154, 
277  H.  W,  405»" 

In  their  argument,  counsel  for  defendant  have  not  always 
adhered  to  the  rules  that  govern  the  consideration  of  the  instant 
contention.  Instead  of  making  a  complete  and  impartial  statement 
of  plaintiff's  evidence  that  is  most  favorable  to  him,  they  take 
excerpts  from  it  which  they  consider  favorable  to  defendant's 
contention  and  draw  conclusions  therefrom,  thereby  ignoring  the 
fundamental  rule  that  we  must  consider  only  that  evidence  which 
is  favorable  to  plaintiff.  Counsel  also  argue  that  plaintiff's 
evidence  shows  two  different  versions  of  the  occurrence,  but  we 
cannot  consider  contradictory  evidence  in  passing  upon  the  instant 
contention.  We  are  satisfied  that  we  would  be  usurping  the  functions 
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of  the  jury  if  we  were  to  hold  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  Furthermore,  upon  the 
oral  argument  before  us  counsel  for  defendant  conceded  that  its 
major  point  upon  the  evidence  is  that  even  if  defendant  was  not 
entitled  to  a  directed  verdict  or  judgment  non  obstante  veredicto t 
then  it  is  entitled  to  a  new  trial  upon  the  ground  that  the  ver- 
dict is  manifestly  against  the  weight  of  the  evidence. 

In  People  v.  Hanisch.  361  111.  46|j,  468,  the  court  saidi 
"Whatever  may  be  the  rule  in  certain  other  jurisdictions,  we  firm- 
ly adhere  to  our  often-asserted  belief  that  it  is  the  province 
of  the  jury,  alone,  to  determine  the  weight  of  the  evidence  and 
the  credibility  of  witnesses.  If  it  were  not  so  there  would  be 
little  use  for  the  jury  system.   The  jury,  as  a  fact-finding 
body,  is  of  sueh  importance  that  an  abridgment  of  its  functions 
in  this  regard  and  an  appropriation  of  them  by  the  judges  would 
mean  the  forsaking  of  a  valued  tradition  in  our  system  of  juris- 
prudence.  The  utmost  caution  should  be  exercised  not  only  by 
the  trial  courts  but  by  the  reviewing  courts  to  uphold  the  sanc- 
tity of  the  trial  by  jury," 

In  Tennant  v.  Peoria  &  P.  U.  Ry.  Co..  321  U.  S«  29,  the 
court  said  (pp#  35,  36)* 

"It  is  not  the  function  of  a  court  to  search  the  record 
for  conflicting  circumstantial  evidence  in  order  to  take  the  case 
away  from  the  jury  on  a  theory  that  the  proof  gives  equal  support 
to  inconsistent  and  uncertain  inferences.  The  focal  point  of 
judicial  review  is  the  reasonableness  of  the  particular  inference 
or  conclusion  drawn  by  the  jury.  It  is  the  jury,  not  the  court, 
which  is  the  fact-finding  body.  It  weighs  the  contradictory 
evidence  and  inferences,  judges  the  credibility  of  witnesses, 
receives  expert  instructions,  and  draws  the  ultimate  conclusion 
as  to  the  facts.  The  very  essence  of  its  function  is  to  select 
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from  among  conflicting  inferences  and  conclusions  that  *hich  it 
considers  most  reasonable,  Viashingtoa  £  Georgetown  B,»  Go.  v» 
MeDade .  135  U,  ft,  554,  571,  572;  Tiller  v.  Atlantic  Coast  Line  R, 
Co*,  supra  [313  U.  S.  54],  685  Bailev  v.  Central  Vermont  Rv..  319 
U.  S.  350,  353,  354#  That  conclusion,  whether  it  relates  to  negli- 
gence, causation  or  any  other  factual  matter,  cannot  be  ignored. 
Courts  are  not  free  to  reweigh  the  evidence  and  set  aside  the  jury 
verdict  merely  because  the  jury  could  have  drawn  different  infer- 
ences or  conclusions  or  because  judges  feel  that  other  results 
are  more  reasonable, 

"Upon  an  examination  of  the  record  we  cannot  say  that  the 
inference  drawn  by  this  jury  that  respondent's  negligence  caused 
the  fatal  accident  is  without  support  in  the  evidence,  Ihus  to 
enter  a  judgment  for  respondent  notwithstanding  the  verdict  is  to 
deprive  petitioner  of  the  right  to  a  jury  trial,  No  reason  is 
apparent  why  we  should  abdicate  our  duty  to  protect  and  guard 
that  right  in  this  case," 

Many  years  ago  our  Supreme  court,  in  Calvert  v.  Carpenter. 
96  111,  63,  67,  68,  stated! 

"It  can  scarcely  be  repeated  too  often,  that  the  judge  and 
jury  who  try  a  case  in  the  court  below  have  vastly  superior  advan- 
tages for  the  ascertainment  of  truth  and  the  detection  of  falsehood 
over  this  court  sitting  as  a  court  of  review.  All  we  can  do  is  to 
follow  with  the  eye  the  cold  words  of  the  witness  as  transcribed 
upon  the  record,  knowing  at  the  same  time,  from  actual  experience, 
that  more  or  less  of  what  the  witness  actually  did  say  is  always 
lost  in  the  process  of  transcribing.  But  the  main  difficulty  does 
not  lie  here.  There  is  an  inherent  impossibility  of  determining 
with  any  degree  of  accuracy  what  credit  is  justly  due  to  a  witness 
from  merely  reading  the  words  spoken  by  him,  even  if  there  were  no 
doubt  as  to  the  identity  of  the  words*  However  artful  a  corrupt 
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witness  may  be,  there  is  generally,  under  the  pressure  of  a 
skillful  cross-examination,  something  in  his  manner  or  bearing 
on  the  stand  that  betrays  him,  and  thereby  destroys  the  force 
of  his  testimony.  Many  of  the  real  tests  of  truth  by  which 
the  artful  witness  is  exposed,  in  the  very  nature  of  things 
can  not  be  transcribed  upon  the  record,  and  hence  they  can 
never  be  considered  by  this  court.  For  this  reason  the  rul« 
is  firmly  established,  that  where,  as  in  this  case,  there  Is 
an  irreconcilable  conflict  in  the  testimony,  this  court  will 
not  reverse  the  judgment  of  the  trial  court,  -where  the  evidence 
of  the  successful  party,  when  considered  by  itself,  is  clearly 
sufficient  to  sustain  the  verdict." 

In  the  instant  case  both  counsel  assume  that  the  Jury 
found  that  a  very  important  witness,  Officer  Lyons,  called  by 
defendant  to  support  its  theory  of  fact  as  to  the  way  in  which 
the  accident  occurred,  committed  perjury.  The  jury  must,  there- 
fore, have  regarded  with  suspicion  the  defense  of  contributory 
negligence  that  was  interposed.  Officer  Lyons  was  assigned  to 
the  accident  prevention  bureau  and  it  was  his  duty  to  investigate 
accidents  in  which  automobiles  and  trucks  were  involved.  In 
considering  the  importance  of  his  testimony  it  must  be  remembered 
that  defendant  contended  that  plaintiff  ran  from  the  north  side 
of  Ccrnak  road  in  pursuit  of  a  moving  street  car;  that  he  failed 
to  catch  the  street  car  and  then  ran  between  the  tractor  and 
trailer  unit.  Officer  Lyons  testified  that  he  saw  plaintiff  in 
the  emergency  room  of  the  Mother  Cabrini  hospital  at  6sQJ>  P.M. 
the  day  of  the  accident;  that  a  nurse  and  doctor  were  busy  working 
on  plaintiff,  who  was  lying  on  an  emergency  table;  that  he  could 
not  then  talk  with  plaintiff  but  he  returned  to  the  hospital  at 
6»30  P.M.,  saw  plaintiff  in  a  room  in  the  hospital,  had  a  talk 
with  him,  and  remained  with  him  approximately  twenty  minutes. 
In  the  examination  of  the  witness  the  following  occurred*  WQ. 
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How  at  that  particular  time  did  you  ask  Mr.  Raimondi  how  the 
accident  occurred?  A,  Yes,  I  did.  Q.  And  what  did  he  say  to 
you?  A.  He  told  me  that  he  was  on  his  way  home  from  work,  that 
he  was  going  to  get  a  streetear,  and  that  he  didn't  remember  any- 
thing of  the  accident,  except  that  he  was  after  the  streetcar 
at  the  time  of  the  accident.  How,  he  didn't  know,  the  accident 
happened,  or  what  did  happen  he  didn't  know";  that  plaintiff 
told  him  that  he  was  after  a  street  car  at  the  time  that  he  was 
hit.  In  support  of  plaintiff's  position  that  this  testimony  was 
perjury,  evidence  was  offered  to  prove  that  plaintiff,  after  the 
accident  and  during  the  time  that  the  officer  claims  that  he  had 
the  talk  with  plaintiff,  was  unconscious.  Counsel  for  defendant 
admits  that  the  testimony  of  the  officer  "cannot  be  due  to  faulty 
recollection"}  that  it  is  either  deliberate  perjury  or  truthful 
evidence.   Plaintiff  denied  that  he  made  any  statement  to  the 
officer,  and  testified  that  it  was  "a  long  time  after  the  acci- 
dent that  I  remember  anything."  Antoinette  F.aimondi,  a  daughter 
of  plaintiff,  testified  that  she,  her  aunt,  her  mother  and  her 
sister  arrived  at  the  Mother  Cabrini  hospital  about  6*30  P.1U 
the  evening  of  the  accident;  that  her  father  was  then  in  a  private 
room  on  the  seeond  floor;  that  they  went  in  and  looked  at  hinj 
that  he  was  unconscious;  that  they  stayed  there  until  about  11 
o'clock  P«K.  and  that  during  that  time  her  father  did  not  appear 
to  recognize  her;  that  while  they  were  there  she  did  not  see  any 
police  officers  come  into  the  room  and  talk  with  her  father, 
Joseph  Schinker,  a  police  officer  attached  to  a  "Ford  squad  ear, 
ambulance  ear,"  testified  that  about  !?: 2$  P#M«  September  22, 
194-3,  they  got  a  radio  call  to  make  an  investigation  of  the  acci- 
dent, and  that  when  they  reached  the  plaee  of  the  accident  they 
found  a  man  who  had  been  struck  by  a  truck;  that  there  was  no 
ambulance  there  and  they  took  a  stretcher  out  of  their  car, 
which  is  an  ambulance  car,  and  placed  the  injured  party  on  it 
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and  rushed  him  to  a  hospital!  that  the  man  mas  unconscious  and 
there  was  blood  coming  out  of  his  mouth  and  ears.  Prances     I 
Esposit©,  a  nurse  at  the  Mother  Cabrini  hospital,  testified     \v 
that  she  was  a  speeial  nurse  on  the  case  of  plaintiff}  that  he   \ 
required  a  day  nurse  and  a  night  nurse j  that  she  started  to  work 
on  the  case  September  27;  that  plaintiff  was  then  unconscious  and 
in  an  oxygen  tent  and  that  his  condition  was  so  serious  that  it 
was  necessary  for  his  family  to  stay  all  night}  that  he  had  been 
given  blood  plasma  and  after  she  became  a  nurse  in  the  case  he 
was  fed  glucose  intravenously;  that  for  several  nights  plaintiff 
was  quite  irrational  and  "tore  down  the  oxygen  canopy"}  that  ho 
continued  in  an  unconscious  condition  for  about  two  weeks  and 
after  that  he  was  semi-conscious,  "stuporous."  Dr.  Albert 
Chesrow  saw  plaintiff  at  the  Mother  Cabrini  hospital  late  in  the 
evening  of  September  22,  1943«  He  testified  that  plaintiff  was 
unconscious  when  he  first  saw  him;  that  from  the  first  time  he 
saw  plaintiff  and  until  approximately  a  month  thereafter  plain- 
tiff continued  in  an  unconscious  or  semiconscious  condition;  that 
at  times  he  was  able  to  talk  and  then  he  would  go  back  into  the 
semi-comatose  condition,  unable  to  answer  questions  coherently; 
that  plaintiff  remained  in  an  oxygen  tent  for  at  least  two  weeks, 
possibly  more}  that  when  he  first  saw  plaintiff  the  latter  was 
bleeding  from  the  mouth,  "a  frothy  bloody  appearance."  It  is 
unnecessary  at  this  point  to  detail  all  of  the  many  injuries 
sustained  by  plaintiff.  The  trailer  weighed  three  tons  and  its 
load  weighed  about  one  and  one-half  tons.  That  plaintiff  was  very 
seriously  injured  and  mangled  is  not  disputed  by  any  evidence 
offered  by  defendant.  Plaintiff  introduced  evidence  to  show  that 
he  sustained  a  skull  fracture  in  the  accident.  While  this  alleged 
injury  was  questioned  by  defendant,  the  verdict  of  the  jury  de- 
termined the  question.  The  evidence  shows  that  for  two  weeks 
after  the  accident  the  treatment  given  plaintiff  was  "strictly 
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supportive,  meaning  to  sustain  life,"  The  Jury  undoubtedly  con- 
cluded that  an  honest,  humane  police  officer  would  not  have  even 
attempted  to  obtain  a  statement  from  plaintiff  at  the  time  and 
place  in  question*  li  to  the  testimony  of  Officer  Lyons  that  Mf\ 
the  time  he  talked  with  plaintiff  he  did  not  have  any  difficulty 
in  understanding  him,  ws  quote  from  defendant's  brief:  "The 
plaintiff,  who  is  foreign-born,  unfortunately  had  the  greatest 
difficulty  with  the  Snglish  language "j  that  counsel  in  preparing 
defendant's  brief  "made  several  attempts  to  abstract  his  testimony 
in  narrative  form,  as  required  by  this  court's  rules,  but  all  such 
attempts  resulted  either  in  reducing  his  words  to  incomprehonsibla 
gibberish,  very  unfairly  to  the  plaintiff,  or  improved  his  testi- 
mony, equally  unfairly  to  the  defendant,  by  imparting  to  it  in 
narrative  form  a  continuity  and  coherence  which  the  testimony 
it3elf  does  not  possess."  Officer  Lyons  admitted  that  in  a  report 
he  made  concerning  the  accident  he  made  no  mention  that  plaintiff 
told  him  that  he  was  going  after  a  street  car.  Counsel  for  plain- 
tiff cites  other  parts  of  the  evidence  of  Officer  Lyons  to  support 
the  contention  that  Officer  Lyons'  statement  was  fabricated  in 
order  to  give  support  to  defendant's  theory  of  fact  as  to  the 
manner  in  which  the  accident  occurred.  Plaintiff's  evidence 
showed  that  the  truck  proceeded  for  a  considerable  distance  after 
the  impact;  that  after  the  accident  there  was  a  skid  mark  upon  tho 
pavement  that  was  thirty-five  feet  long;  that  the  skid  mark  appear- 
ed fresh.  Officer  Lyons  testified  that  after  he  talked  with 
plaintiff  at  the  hospital  he  went  back  to  the  scene  of  the  acci- 
dent and  examined  the  pavement  to  determine  whether  there  were 
skid  marks  and  he  found  none.  He  further  testified  that  in  the 
investigation  he  then  made  he  looked  all  over  the  tractor  and 
trailer  for  ens'-  markings,  and  that  "we  found  markings  on  the  loft 
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front  of  the  trailer";  that  "I  would  say  that  those  markings 
refer  to  a  brush  mark.  I  could  just  about  define  that  by  a 
moving  object  coming  in  contact,  such  as  his  clothing  or  any 
part  of  a  person's  body,  with  the  body  ©f  the  tractor  involved, 
or  the  truck  involved,  •  »  •  The  mark,  in  my  opinion,  was  a 
brush  mark.  On  the  body  ©f  all  vehicles  involved,  no  matter 
whether  they  are  out  an  hour  they  hare  a  film  on  them  of  dust 
from  the  atmosphere  I  would  say,  from  the  air,  and  when  any  object 
comes  in  contact  with  that,  it  shows  a  marking  on  there,  and  that 
is  what  we  found,  this  film  of  dirt  or  dust  had  been  brushed  by 
the  object  coming  in  contact  with  it  there.  We  examined  the 
front  of  that  tractor  to  see  whether  or  not  any  dust  had  been 
brushed  off  the  front.  We  did  not  fjLfld,  any."  The  witness 
further  testified  that  he  knew  that  the  brush  marks  were  of  a 
very  recent  marking;  that  they  were  made  within  one  day  but  that 
he  could  not  definitely  state  at  what  hour  of  that  day  they  were 
made.  Counsel  for  defendant  state  that  this  evidence  was  intro- 
duced to  show  that  plaintiff  backed  or  ran  into  the  trailer. 
Counsel  for  plaintiff  strenuously  contends  that  this  testimony 
was  fabricated  by  the  officer  and  was  designed  to  support  defend- 
ant's theory  that  the  tractor  did  not  run  into  plaintiff  and  that 
he  ran  headlong  between  the  tractor  and  trailer  unit,  and  that 
the  tractor  did  not  proceed  any  considerable  distance  after  the 
impact.  Officer  Lyons  admitted  that  in  the  report  he  made  at  the 
time  he  made  no  mention  of  the  brush  marks,  nor  did  he  mention 
the  fact  that  he  found  no  skid  marks  upon  the  pavement.  We  are 
satisfied  that  the  jury  were  justified  in  finding  that  the  testi- 
mony of  the  officer  was  perjured.  The  instant  contention  cannot 
be  sustained* 

Was  the  amount  of  the  verdict  excessive?  Plaintiff  con^ 
tends  that  defendant  has  not  properly  raised  that  question.  In 
its  brief  proper  defendant  did  nob  raise  the  question,  but  in  the 
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co-arse  of  its  long  argument  upon  points  that  did  not  directly 
involve  the  question  of  damages  it  several  times  stated  that 
the  amount  of  the  verdict  is  grossly  excessive.  Plaintiff's 
evidence  shows  that  he  sustained  a  fracture  of  two  ribsj  a 
fraeture,  in  "a  comminuted  or  shattered  fashion,"  of  the  left 
shoulder}  an  oblique,  comminuted,  displaced  fracture  of  the 
femur;  there  was  a  forty-five  degree  malalignment  in  the  shaft 
of  the  femur  that  caused  a  shortening  of  the  limb  and  a  throwing 
of  the  foot  inward  toward  the  mid-line  of  the  body}  that  the 
pelvis  was  tilted  downward  on  the  right  side  due  to  a  shortening 
of  one  leg;  that  the  right  leg  is  so  bowed  that  it  turns  in 
toward  the  body  and  when  he  stands  on  it  it  is  three  and  three- 
quarters  inches  from  the  ground,  which  condition  is  permanent} 
that  the  muscles  of  the  left  arm  and  right  leg  have  atrophied 
and  wasted}  that  because  of  the  fracture  of  his  left  shoulder 
his  arm  can  be  elevated  only  one-half  of  the  normal  plane}  that 
his  right  leg  has  limited  motion}  that  he  gets  dizzy  spells  twice 
a  day  and  if  he  does  not  "hold  himself"  he  falls.  Defendant  did 
not  offer  evidence  to  rebut  plaintiff's  testimony  as  to  the  fore- 
going injuries.  Plaintiff  also  introduced  evidence  tending  t© 
show  that  he  sustained  a  fracture  of  the  skull  and  that  his  hear- 
ing has  been  affected.  Defendant  disputed  these  two  elements 
of  damage.  Plaintiff  was  confined  to  the  hospital  for  eighty- 
eight  days,  after  which  he  was  allowed  to  go  home.  For  two 
months  he  used  crutches  and  for  some  time  thereafter  he  used  a 
cane.  He  wears  a  special  shoe  that  is  elevated  three  or  four 
inches  from  the  ground.  Plaintiff  was  a  laboring  man,  whose 
weekly  compensation  averaged  $45*  He  has  not  done  any  work 
since  the  accident.  The  Jury  were  fully  Justified  in  finding 
that  plaintiff  will  never  be  able  to  do  arduous  manual  labor 
again.  Defendant  concedes  that  plaintiff  sustained  expenses 
due  to  the  accident  in  the  aggregate  amount  of  $2,486.86*  This 
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sum  Included  physicians'  bill,  nurses'  bill,  hospital  bill, 

splint  and  special  shoes.  Plaintiff  also  offered  testimony 
to  show  that  from  the  date  of  the  accident  to  the  date  of  the 
trial  he  had  suffered  a  loss  of  wages  in  the  amount  of  $2,700 
due  to  the  fact  that  he  was  unable  to  work.  In  considering 
the  question  as  to  whether  or  not  the  amount  of  the  verdict  is 
excessive  it  is  necessary  to  take  into  account  the  decline  in 
the  purchasing  power  of  the  dollar.  See  Howard  vf  Baltimore  & 
0.  C.  Terminal  jj  Co..  327  111.  App*  83,  102,  103  (appeal  denied 
by  Supreme  court,  391  111.  629),  where  that  subject  is  consid- 
ered. If  the  claim  of  plaintiff  that  he  suffered  a  fractured 
skull  and  that  his  hearing  has  become  affected  is  entirely  disre- 
garded, nevertheless,  the  amount  awarded  by  the  jury  for  damages 
is  not  excessive  in  view  of  the  injuries  that  plaintiff  sustained 
that  are  not  in  dispute. 

Defendant  contends  that  the  trial  court  erred  in  giving, 
at  plaintiff's  request,  the  following  instruction:  "The  Court 
instructs  the  jury  that  it  is  the  duty  of  drivers  of  trucks, 
while  driving  upon  public  highways,  to  exercise  ordinary  and 
reasonable  care  to  avoid  colliding  with  persons  lawfully  using 
such  highways."  Defendant  contends  that  this  instruction  assumes 
that  plaintiff  was  lawfully  using  the  public  highway;  that  to  a 
jury  "this  [Instruction]  must  necessarily  have  meant  that,  ir- 
respective of  whether  the  plaintiff  was  lawfully  or  unlawfully 
trying  to  chs.se  a  street  car  down  the  street,  the  defendant  owed 
him  a  duty."  The  instruction  makes  no  reference  to  plaintiff 
nor  to  his  duty  to  use  due  care.  It  states  a  correct,  abstract 
proposition  of  law,  A  person  may  be  lawfully  using  the  highway 
but  not  exercising  ordinary  care  at  the  time  that  he  uses  it. 
That  the  use  of  the  words  "lawfully  using  such  highways"  could 
not  have  misled  the  jury,  see  Murphy  v.  Illinois  State  Trust  Co.. 
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375  Til,  310,  317*  Defendant  cites  no  case  that  holds  that  the 
giving  of  an  instruction  like  the  instant  one  constitutes  rever- 
sible error.  As  to  the  cases  it  cites j 

In  Anderson  v.  CummlnKS,  325  111*  &pp.  519,  527,  the 
instruction  told  the  jury  that  "it  is  the  duty  cf  the  operator 
©f  a  street  ear  on  a  public  highway  to  exercise  reasonable  earo 
and  caution  in  the  operation  and  control  of  the  street  car,  so 
as  not  to  injure  any  person  who  in  the  exercise  of  ordinary  care, 
is  crossing  the  street."  The  objection  made  to  that  instruction 
was  that  "the  care  and  caution  required  of  the  operator  of  tho 
street  car  was  such  care  and  caution  as  would  prevent  or  avoid 
injury  to  persons  crossing  the  street."  In  answering  that  objec- 
tion the  court  stated:  "We  think  this  objection  is  not  warranted 
by  the  wording  of  the  instruction.  It  concludes  that  the  person 
in  charge  of  the  street  car  must  so  operate  it  as  not  Ho  injure 
any  person  who  in  the  exercise  of  ordinary  care,  is  crossing  the 
street, tM  The  court  stated,  however,  that  the  instruction  "was 
apt  to  be  somewhat  misleading."  This  criticism  was  warranted, 
as  the  jury  might  assume  from  the  language  therein,  that  we  have 
italicized,  that  the  court  was  intimating  that  the  plaintiff  was 
exercising  ordinary  care  in  crossing  the  street*  But  the  judg- 
ment was  reversed  because  it  was  held  that  the  verdict  was  against 
the  manifest  weight  of  the  evidence.  The  court  did  not  hold  that 
the  giving  of  the  instruction  constituted  reversible  error. 

In  Levy  v,  Chicago  Rys.  Go. .  167  111,  App.  527,  the  in- 
struction is  entirely  different  from  the  one  before  us.  It  was 
there  held  that  the  vital  error  in  the  instruction  was  that  it 
assumed  as  a  fact  a  material  fact  in  dispute. 

Defendant  strongly  relies  upon  the  following  statement  in 
Buglio  v.  Curamings,  317  111,  App.  73,  77-,     "Plaintiff's  given 
Instruction  No,  4  is  subject  to  the  criticism  that  it  assumes 
plaintiff  was  lawfully  attempting  to  cross  Ashland  avenue  when 
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the  street  car  was  approaching,"  The  court,  however,  did  not 
hold  that  the  giving  of  the  instruction  constituted  reversible 
error.  The  judgment  was  reversed  (p«  76)  because: 

"The  evidence  in  the  present  case  fails  entirely  to  show 
that  the  conduct  of  the  motorman  at  and  before  the  collision  with 
plaintiff's  auto  was  wilful  or  wanton.  The  evidence  shows  to 
the  contrary  -  that  he  used  all  means  available  to  prevent  the 
collision.  The  motorman  testified  that  plaintiff's  auto  appeared 
on  the  north  bound  track  suddenly  and  unexpectedly  and  there 
was  nothing  which  he  might  have  done  but  failed  to  do  to  prevent 
the  collision, 

"Where  wilful  and  wanton  conduct  are  charged  and  a  general 
verdict  is  returned  it  will  be  presumed  to  be  based  upon  the 
charge  of  which  malice  is  the  gist,  Greene  v,  Noonan,  372  111, 
286,  290,  followed  in  Rowley  v.  Rustf  304  111,  App,  364,  Under 
such  circumstances  the  .judgment  must  be  reversed. "  ( Italic s 
ours,) 

The  opinion  in  Tabor  v«  Joliet  Dock  Co..  320  111.  App, 
238,  also  cited  by  defendant,  is  not  published  in  full.  The 
syllabus  indicates  that  the  sole  question  before  the  court  was 
whether  there  was  sufficient  evidence  to  sustain  the  verdict, 
and  the  eourt  settled  that  question  by  affirming  the  judgment 
for  plaintiff.  We  must  assume,  therefore,  that  if  the  defend- 
ant there  contended  that  the  giving  of  any  instruction  constituted 
reversible  error  the  contention  was  not  sustained. 

The  contention  of  defendant  that  the  jury  were  misled  by 
the  instant  instruction  is  without  merit.  At  the  request  of 
defendant  six  lengthy  instructions  were  given  that  dealt  exclusive- 
ly with  the  question  of  the  duty  of  plaintiff  to  exercise  due  care. 
The  law  bearing  upon  the  defense  of  contributory  negligence  was 
elaborately  and  skilfully  presented  in  the  six  instructions,  and 
there  is  some  force  in  plaintiff's  argument  that  the  trial  eourt 


-ffr 

-        ■ 
.'■...■ 

^Xk*;twfqxe<  no 

&&  aoqs  fe»8r:.  J-oifcisv 

ja&BS     .*^€    •<«*    .1X1  K>£   U*E^L*JLJtiiBlfi' <^  fc*w>XX.       | 

(»• 

<.  ■   . 

'    i  <. 

8«V. 

-  5   %<mm  !:«Xq  «•** 

1Wftrf<tfffir-y"tj'"''r  yr<^«ar  y^g  Jnaftflelet) 
o  «ur6  ©c  &f  Xw  XX 

ear  »ofl»3.L"-  *  w«X  #rf- 

fctu  ,«  bis  fcfla  ■ 

i   ■ .  ■  ta I 


") 


-18- 

over-ins true ted  the  jury  upon  the  question  of  the  care  required 

of  plaintiff. 

In  support  of  a  contention  that  "plaintiff's  attorney 
made  highly  inflammatory  and  grossly  prejudicial  arguments  to 
the  Jury,"  defendant  calls  attention  to  the  following  that 
occurred  during  the  opening  argument  of  plaintiff's  counsel: 
"Let's  go  back  to  Grislek's  testimony.  You  recall  I  stood 
there,  and  I  asked  him,  'When  that  truck  was  one  hundred  feet 
away  it  was  going  twenty  to  twenty-five  miles  an  hour, '  and  he 
said  'les,'  and  he  said,  'That  man  was  standing  off  the  tracks 
about  two  and  a  half  feet';  'Yes, »  and  'that  truck  kept  coming'; 
'yes,  it  did';  'kept  coming  until  it  struck  the  man';  'yes,  it 
did.'  Mr.  Costell©  [attorney  for  defendant]*  That  is  objected 
to,  if  the  Court  please.  The  Court  [addressing  the  Jury]*  Ladiet 
and  gentlemen,  you  heard  the  testimony.  How,  if  Counsel  is  with- 
in the  testimony  he  is  properly  arguing  the  case;  if  he  outside 
of  it  he  is  wasting  his  time,  because  that  isn't  evidence  at 
this  time.  All  right."  Defendant  made  no  objection  to  the 
court's  ruling.  It  argues  that  "This  was  a  seriously  damaging 
misquotation  of  the  evidence.  The  truth  is  that  when  counsel 
for  plaintiff  on  cross-examination  (counsel  was  referring  to 
the  truck)  asked  the  witness  Grislek  'And  it  kept  coming  doian 
the  street  about  the  same  speed,  didn't  it?1  the  witness 
answered,  'go,  he  slowed  down,'"   Defendant  argues  that  Jurors 
do  not  remember  the  testimony,  and  that  counsel's  misstatement 
of  the  evidence  aroused  the  feelings  of  the  Jury  against  defendant. 
It  is  difficult  to  believe  that  the  instant  contention  is  seriously 
made.  The  statement  of  plaintiff's  counsel  was  made  during  his 
opening  argument  to  the  Jury,  and  the  objection  made  to  it  was  a 
general  one.  Defendant's  counsel  had  full  opportunity  to  answer 
the  statement  in  his  argument  to  the  Jury.  The  following  is 
the  sole  answer  he  made:  "Counsel  said  this,  that  Grezlik,  who 
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was  the  conductor,  said  that  the  truck  was  going  twenty  or 
twenty-five  miles  an  hour,  but  you  will  remember  Mr.  Grezlik 
also  said  that  the  speed  of  that  truck  was  reduced  Just  before 
this  accident  happened."  The  jury,  therefore,  had  before  them 
the  version  of  each  counsel  as  to  what  Grislek  had  stated  and 
the  ruling  of  the  trial  court  upon  the  objection  was  a  proper 
one.  The  present  contention  is  a  frivolous  one. 

We  will  now  briefly  refer  to  several  technical  points 
raised  by  defendant:  It  contends  that  "the  plaintiff »s  complaint 
committed  him  to  a  theory  which  is  fundamentally  and  utterly 
inconsistent  with  the  evidence*"  Defendant  argues  that  the 
complaint  avers  several  times  that  plaintiff  had  no  notice  of 
defendant's  approaching  truck;  that  as  plaintiff  admitted  in 
his  testimony  that  he  saw  the  truck  approaching,  therefore,  in 
substantive  law  the  case  made  out  by  plaintiff  "is  inconsistent 
with  and  repugnant  to  the  gravamen  of  his  present  complaint*" 
Ihile  defendant  does  not  say  so,  we  Infer  that  It  means  to  con- 
tend that  plaintiff »s  case  therefore  falls*  There  is  no  merit 
in  the  contention.  It  is  not  necessary  in  actions  ex  delicto 
to  prove  all  of  the  allegations  of  the  complaint.  If  the  plain- 
tiff makes  out  a  cause  of  action  by  proving  material  allegations 
sufficient  to  make  out  a  prima  facie  case  against  the  defendant, 
he  is  entitled  to  recover  even  though  there  be  other  averments 
of  the  complaint  which  are  not  proved.  (See  Reivitz  v.  Chicago 
Rapid  Transit  Co..  327  HU  207,  209;  Weber  Wagon  Co.  v.  Kohl, 
139  111.  6^4,  658;  Devine  v.  Delano ,  272   111.  166;  Food  v» 
Illinois  Cent.  R.  Co..  185  111.  &f$*  180,  184;  Flis  v.  City  of 
Chicago.  247  111,  App,  128;  Kovell  v.  Worth  Roseland  Motor  Sales. 
275  111.  App#  566,  581;  Arado  v.  Epstein.  323  111.  M?P.  194, 
201,  202.)  During  the  Irial  defendant  made  no  point  that  there 
was  a  variance  between  the  allegations  of  the  complaint  and  the 
proof,  and  after  verdict  and  judgment  defendant  cannot  be  heard 
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for  the  first  time  to  raise  any  question  of  variance* 

We  find  no  merit  in  the  contention  of  defendant  that 
there  was  "prejudicial  error  with  respect  to  medical  testimony 
and  evidence  of  the  extent  of  the  plaintiff1 s  injuries." 

Defendant's  able  and  astute  counsel  have  searched  the 
record  in  an  effort  to  find  some  error  that  might  cause  a 
reversal  of  the  judgment,  ^e  are  satisfied  that  defendant 
had  a  fair  and  impartial  trial  and  that  the  Judgment  in  the 
instant  ease  should  be  affirmed,  and  it  is  accordingly  so 
ordered* 

JtJDSlOSBrT  AFFIRMED* 

Sullivan,  P*  J,,  and  Friend,  J.,  concur* 


•-  9tlBt  oi   ami:. 
*  t*  «*  ;  aci  Siim  oa  butt  sW 

»0**xt  itf*  lo  MaeMve  toe 

BJrt  o*  tool**  fl£  afc  fe| 

9,0  at  XitffcJ  XaltoaqmJt  bn*  *JU5 

•  il  «  fall  ,fcwn.ma  ad  blvotie  oaBo  tatfeoj 

•cnwrmA  TmiLi 


43736 

MICHAEL  KELLY, 

Appellee, 

v. 

THOMAS  J.  FRIEL  and  CHARLES 
C.  RENSHAW,  as  Trustees,  etc., 
et  al.,  doing  business  as 
CHICAGO  SURFACE  LIKES, 

Appellants . 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 


3291.A.  651 


MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

A  suit  to  recover  damages  for  personal  injuries  sustain- 
ed by  plaintiff.  A  jury  returned  a  verdict  for  plaintiff,  as- 
sessed his  damages  at  $1,5)07.78  and  defendants  appeal  from  a 
judgment  entered  upon  the  verdict. 

This  ease  was  well  tried.  The  many  errors  generally 
assigned  in  personal  injury  cases  are  not  urged  here.  The  sole 
contention  raised  by  defendants  is  that  the  trial  court  erred  in 
overruling  their  motion  for  judgment  notwithstanding  the  ver- 
dict. The  point  raised  in  support  of  this  contention  is  that 
plaintiff »s  evidence  shows  that  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

A  motion  for  judgment  notwithstanding  the  verdict  is 

in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule  Is 

Mt  *  *  *  that  the  evidence  so  demurred  to,  in  its  aspect  most 

favorable  to  the  plaintiff,  together  with  all  reasonable  infer- 
most 
ences  arising  therefrom,  must  be  taken/strongly  in  favor  of  the 

plaintiff*  The  evidence  is  not  weighed,  and  all  contradictory 
evidence  or  explanatory  circumstances  must  be  rejected.  The 
question  presented  on  such  motion  is  whether  there  is  any  evi- 
dence fairly  tending  to  prove  the  plaintiff's  declaration.  In 
reviewing  the  action  of  the  court  of  which  complaint  is  made 
we  do  not  weigh  the  evidence,  -  we  can  look  only  at  that  which 
is  favorable  to  appellant.  Yess  v.  Yess.  255  111.  414;  McCune 
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v,  Reynolds,  288  id.  I885  Lloyd  v.  Rash,  273  id.  489. » 

(Hunter  v.  Troup.  315  111.  293*  296,  297. )H  (Hose  v.  City  of 

Chicago.  317  111.  App.  1,  12.  See,  also,  Mahan  v.  Richardson. 

284  111.  App.  493,  495;  Thomasoa  v.  Chicago  Motor  Coafth  Co.. 

292  111.  App.  104,  110 j  Wolever  v.  Curtiss  Candy  Co..  293  Ill»App. 

586,  597}  Olyiapia  Fields  Club  v.  Bankers  Indem.  Ins.  Co.,  325 

111.  App.  649,  656.) 

Plaintiff  was  about  twenty-seven  or  twenty-eight  years 
of  age  at  the  time  of  the  accident,  which  occurred  about  six 
o'clock  P.M.  Iferoh  6,  1943.  Plaintiff  had  alighted  from  the 
front  platform  of  an  east  bound  63d  street  car  at  the  southwest 
corner  of  63d  street  and  15/olcott  avenue.  He  was  intending  to 
cross  63d  street  from  the  south  side  to  the  north  side  on  the 
west  crosswalk  of  'olcott  avenue  in  order  to  go  to  his  home  at 
6030  Gouth  Wolcott  avenue,  which  was  on  the  west  side  of  Woleott 
avenue  and  about  two  and  one  half  blocks  north  of  63d  street.  It 
was  still  daylight  and  the  visibility  was  good.  It  had  been 
snowing  but  it  had  stopped  a  short  time  before  the  accident. 
There  were  about  two  or  three  inches  of  snow  on  the  ground  and 
"in  spots  there  was  ice."  The  weather  was  rather  cold.  West 
bound  street  cars  took  on  and  discharged  passengers  at  the 
northeast  corner  of  the  intersection.  There  was  a  customary 
white  sign  on  a  pole  to  indicate  that  it  was  the  place  where 
cars  stopped.  There  were,  apparently,  no  stop  lights  at  the 
intersection.  Plaintiff  was  familiar  with  the  locus.  Before 
starting  to  cross  63d  street  he  stood  in  the  west  crosswalk  of 
Vsolcott  avenue  about  three  or  four  feet  south  of  the  east  bound 
street  ear  rails  and  waited  for  the  east  bound  street  car  to 
pass.  After  this  car  had  proceeded  east  plaintiff ,   before  he 
started  to  cross,  looked  to  the  east  and  west.  When  he  looked 
to  the  east  he  saw  a  west  bound  street  car  about  sixty-five  or 
seventy  feet  east  of  the  crosswalk,  which  would  be  about  one 
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uundred  and  twenty-five  feet  east  of  where  he  stood.  This  car 
was  slowing  down  as  it  approached  the  northeast  corner.  Plain- 
tiff then  looked  to  the  west  and  saw  an  automobile  east  bound  en 
63d  street  and  a  little  more  than  half  a  block  away  from  where' 
he  stood.  He  then  started  to  walk  across  63d  street  from  south 
to  north  in  the  west  crosswalk  "at  a  natural  walking  pace."  As 
he  was  stepping  over  the  north  rail  of  the  east  bound  tracks  he 
looked  again  to  the  east  and  saw  that  the  west  bound  street  ear 
was  still  approaching  the  east  crosswalk  and  was  about  five  feet 
east  of  it,  which  would  be  about  sixty-five  to  seventy-five  feet 
of  where  he  was.  The  street  car  was  then  coming  "almost  to  a 
dead  stop."   Flaintiff  then  continued  walking  north  and  when  he 
was  over  the  south  rail  of  the  west  bound  tracks  he  saw  the  west 
bound  street  car  coming  fast,  at  about  a  speed  ef  fifteen  to 
twenty  miles  per  hour.  This  car  was  then  five  feet  east  of  him. 
He  backed  up  a  few  steps  but  was  not  able  to  "quite  clear  the 
front  of  the  ear/'  and  the  left  front  of  it  struck  him  ©n  his 
right  temple.  He  was  still  in  the  west  crosswalk  when  he  was 
hit.  He  was  knocked  about  ten  feet  in  a  westerly  direction  and 
his  body  came  to  rest  between  the  east  bound  and  west  bound  sets 
of  street  car  tracks.  The  street  car  went  approximately  sixty- 
five  feet  after  striking  plaintiff  before  coming  to  a  complete 
stop.  The  evidence  for  plaintiff  tends  to  show  that  after  the 
west  bound  street  car  had  almost  come  to  a  dead  stop  as  it 
approached  the  usual  stopping  place,  it  then,  without  sounding 
any  warning,  proceeded  across  the  intersection  at  a  greatly 
accelerated  rate  of  speed.  The  motorman  testified  that  he  went 
right  across  the  intersection  and  across  the  west  crosswalk  at 
about  fifteen  or  eighteen  miles  an  hour* 

We  are  satisfied  that  the  sole  contention  of  defendants 
cannot  be  sustained.  The  question  of  contributory  negligence 
is  one  preeminently  for  the  consideration  of  a  Jury,  as  such 
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negligence  cannot  be  defined  in  exact  terms,  and  unless  it  can 

be  said  that  the  action  of  a  person  is  clearly  and  palpably  neg- 
ligent, it  is  not  within  the  province  of  the  court  to  substitute 
its  judgment  for  that  of  the  jury.  (Elumb  v.  GetzP  366  111.  273, 
277;     Moran  v.  GatsP  39Q  111.  478,  486.)   "Contributory  negli- 
gence becomes  a  question  of  law  only  when  it  can  properly  be  said 
that  all  reasonable  minds  would  reach  the  conclusion,  under  the 
facts  stated,  that  such  facts  did  not  establish  due  care  and 
caution  on  the  part  of  the  person  charged  therewith.  Chicago 
and  Eastern  Illinois  Railroad  Co.  v.  Grose.  214  111,  602}  Morrison 
v.  Flower zf   308  id.  I89V   (Thomas  v.  Buchanan,  357  111*  270, 
277.)  In  Blumb  v.  Oetzf  supra f   the  decedent,  in  broad  daylight, 
walked  into  a  traffic  lane  of  a  State  highway  and  stooped  to  re- 
cover &  glove  which  he  had  dropped.  ^blle  in  this  position  he 
was  struck  by  the  defendant's  automobile.  There  the  defendant 
strenuously  contended  that  under  such  a  state  of  facts  the  plain- 
tiff's intestate  was  guilty  of  contributory  negligence  as  a  matter 
of  law,  but  the  "upreme  court  refused  to  sustain  that  contention* 
la  Sforan  v.  Qataf  supra ,   the  plaintiff,  a  pedestrian,  was  crossing 
an  east  and  west  street  on  a  crosswalk  from  north  to  south  and 
was  struck  by  defendant's  automobile  when  about  four  feet  from 
the  south  curb.  The  plaintiff  stopped  at  the  north  curb,  looked 
and  saw  cars  coming  from  the  east  and  waited  until  they  had 
passed,  and  before  stepping  off  the  curb  she  looked  west  and  saw 
two  or  three  cars  about  a  block  away,  coming  east.  After  taking 
three  or  four  steps  she  glanced  west  and  saw  no  cars.  She  con- 
tinued to  walk  south  on  the  crosswalk  and  when  she  reached  a 
point  about  four  feet  from  the  south  curb  she  was  struck  by  the 
defendant's  car  and  injured.  The  Appellate  court  held  that 
the  plaintiff  was  guilty  of  contributory  negligence  as  a  matter 
of  law,  but  the  Supreme  court,  after  an  exhaustive  review  of 
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authorities  from  other  States,  reversed  that  ruling  of  the 

Appellate  court,  and  stated  (pp.  485,  486): 

"The  generally  accepted  rule  is  that  while  a  statute  such 
as  ours  gives  pedestrians  the  right  of  way,  it  does  not  confer 

upon  them  an  advantage  which  necessarily  absolves  them  from  guilt 

\ 
of  contributory  negligence.  Each  case  must  be  determined  from 

its  particular  facts.  The  question  of  contributory  negligence 
is  one  which  is  pre-eminently  for  the  consideration  of  a  jury. 
It  cannot  be  defined  in  exact  terms  and  unless  it  can  be  said 
that  the  failure  of  the  plaintiff  to  look  again  was  so  palpably- 
contrary  to  the  conduct  of  a  reasonably  prudent  person  as  to 
show  contributory  negligence,  the  issue  is  one  for  the  Jury* 
(Blumb  v.  Getzf  366  111*  273.)  Whether  failure  to  look  was  shown 
and  constituted,  in  this  case,  want  of  due  care,  was  an  issue  of 
fact  for  the  jury.  Morrison  v.  Flowers f  308  111.  I89. 

"The  rule  seems  to  be  quite  universal  that  a  pedestrian's 
failure  to  keep  a  constant  lookout,  or  to  look  again  after  having 
determined  that  he  can  safely  cross  ahead  of  approaching  traffic, 
is  not  contributory  negligence  as  a  matter  of  law  but  it  is  a 
question  for  a  jury  whether  he  was  in  the  exercise  of  ordinary 
eare  for  his  own  safety.  Long  Transportation  Co^  v.  Domuratf  93 
Fed.  2d  23;  Young  v.  Tassop,,  47  Cal.  App.  2d  557,   118  Pac.  2d 
371;  Ldwler  Y.  Gaylorf  233  Iowa,  834,  10  N,  W.  531}     Chevalier 
v*_Degan.,  (Ohio  App.  1943,)  52  N.  E.  2d  544;  Reir  v.  Hart.  202 
Minn.  154,  277  N.  W.  405.  » 

In  several  late  cases  the  Supreme  court  has  laid  down  the 
rule  that  whether  it  is  negligence  to  cross  a  street  car  track 
at  an  intersection  ahead  of  an  approaching  street  ear  is  an  issuo 
of  fact  for  a  jury.  (See  (teat  v.  Richardson.  378  111.  626,  629.) 
The  ruling  in  the  important  case  of  Moran  v.  Gatz.  supra,  is,  in 
our  judgment,  decisive  of  the  contention  now  before  us.  To 
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repeat  the  rule  therein  stated  (p.  486): 

"The  role  seems  to  be  quite  universal  that  a  pedestrian's 
failure  to  keep  a  constant  lookout,  or  to  look  again  after  having 
determined  that  he  can  safely  cross  ahead  of  approaching  traffic t 
is  not  contributory  negligence  as  a  matter  of  law  but  it  is  a 
question  for  a  jury  whether  he  was  in  the  exercise  of  ordinary 
care  for  his  own  safety."  (Italics  ours.) 

In  this  connection  it  must  be  noted  that  the  plaintiff 
in  the  instant  case  was  crossing  the  street  in  the  regular 
crosswalk  at  the  time  that  he  was  struck  by  the  street  car  and 
that  Just  prior  to  the  impact  the  street  car  had  slowed  down 
almost  to  a  dead  stop  at  the  regular  stopping  place  for  the  west 
bound  cars,  and  a  reasonable  inference  arises  from  the  evidence 
that  after  the  street  car  had  so  slowed  down  it  suddenly  and 
without  warning  picked  up  speed  and  crossed  the  intersection  and 
the  west  crosswalk  at  a  greatly  aceeleratecirate  of  speed.  The 
jury  determined  that  plaintiff  was  not  guilty  of  contributory 
negligence,  and  we  approve  of  their  finding  in  that  regard. 

In  our  opinion  the  trial  court  would  have  been  guilty 
of  a  usurpation  of  the  functions  of  the  jury  had  he  granted  the 
motion  of  defendants  for  judgment  notwithstanding  the  verdict* 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
affirmed* 

JUDGMENT  AFFIRMED. 

Sullivan,  P.  J.,  and  Friend,  J#,  concur* 
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STATE  OF  ILLINOIS 
0  )DHT 
THI  ID  DISTRICT 


General  Vo,  9634 

Oxl VAL  E.  LINN, 

Main  tiff -Appellee, 

-ve- 

PIT   C.    LINK, 

Defendant-Appellant. ) 

DADY,    P.    J. 


Agenda  no.  /J"- 

Appeal  frot\  the  _„>  ■■ 

iUit^Uourt   of 

Macon  Count". 


329 1.A.  652 


The  only  question  before  us  If  whether  the  Circuit 
Court  of  "aeon  County  erred  in  entering  a  decree  which  transferred 
the  custody  of  Olga  Dell  Linn,  an  eight  year  old  girl,  from  her 
grandmother  to  her  father. 

There  is  no^conf lict  in  the  evidence. 

Orval  K.    Linn,  hereafter  referred  to  ee  "plaintiff," 
and  Dorothy  C.  Linn,  hereafter  referred  to  as  "defendant,"  were 
married  on  December  11,  1933.   He  was  then  aged  about  22  years  and 
she  top  about  16  yeare.   Defendant's  parents  then  lived  and  still 
live  in  Vloweacua,  Illinoie. 

Flaintiff  and  defendant  lived  as  husband  and  wife  until 
about  September  or  October  1938.   During  such  time  their  home  was 
in  the  hone  of  the  maternal  grandparents.   Two  children  eere  born 
of  the  marriage*   The  older  child  died  sometime  before  the  Mrth 
of  Olga.   Olga  was  born  September  28,  1937. 
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On  Maroh  4,  1942,  plaintiff  obtained  in  the  Circuit  Court  of 
Macon  County  a  divorce  from  defendant  on.  the  ground  of  desertion. 
The  decree  gave  the  custody  of  01 ra,   to  the  maternal  rrandmother, 
Delia  JacobF,  until  the  further  order  of  the  court,  vith  rearcnaMe 
right»IiB  plaintiff  and  defendant,  and  ordered  plaintiff  to  pay 
Mrs.  Jacobs  |5.00  per  week  for  the  em-port  of  Olga.   At  all  Uvea 
eince  the  entry  of  such  decree  and  pursuant  thereto  Mrs.  Jacobs 
has  had  the  custody  of  Dig** 

After  the  entry  of  the  divorce  decree  on  Search  4,  1942,  no 
further  proceedings  were  had  in  the  divorce  case  until  April  17, 
1946,  when  defendant  filed  in  said  proceeding  a  petition  for  a 
rule  on  plaintiff  to  show  cause  why  he  should  not  he  held  in 
contempt  of  court  for  failure  to  pay  the  *5.00  per  week  so  ordered 
to  he  paid  toward  the  surport  of  Olga.   On  May  11,  1946,  plaintiff 
filed  his  answer  thereto,  in  which  he  admitted  he  was  |1C8*00  in 

arrears,  and  stated  that  this  amount  would  ho  paid  before  a  hearing 

a 
on  the  petition.   OB  the  same  day  he  filed Aoounter-olairr;  in  which 

he  aeked  that  he  be  given  the  custody  of  Olga.   Defendant  filed 
her  answer  thereto  denying  that  it  was  for  the  best  interest  of 
Olga  that  plaintiff  be  given  suoh  custody.   On  June  S,  1946,  at 
the  beginning  of  the  hearing  on  such  counter-claim,  the  plaintiff 
paid  such  £122.00  plus  '15.00  additional  that  had  accrued.   After 
a  hearing  on  such  counter-claim  and  answer  thereto,  the  order  now 
appealed  from  was  entered. 

Olga  was  born  in  the  home  of  -.ir.  and  Mrs.  Jacobs.   She  io  in 
the  fourth  srrade  and  has  attended  school  regularly.   Her  school 
grades  have  been  reasonably  good.   She  has  <?one  to  Sunday  School 
practically  every  Sunday  since  she  was  aged  about  two  years. 
So  question  of  religious  differences  exists  in  thte  proceeding. 
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When  younger,  Glga's  health  was  somewhat  frail,  but  at  the  time  of 
the  hearing  and  for  quite  sometime  prior  thereto  she  was  in  good 
health.   She  was  apparently  happy  and  contented. 

Mrs.  Jacobs  and  her  husband,  who  are  the  maternal  grandparents, 
were  each  aged  f>9   years  at  the  time  of  the  hearing  on  June  3,  194B. 
Mrs.  Jacobs  devotes  all  of  her  time  to  her  housework.  Mr-  Jacobs 
is  a  laborer.   They  are  apparently  in  moderate  but  comfortable 
circumstances.   They  live  in  and  apparently  own  a  house  and  lot 
with  four  adjoining  vacant  lots.   The  home  is  very  well  kept. 
Other  than  Sr»  and  Mrs.  Jacobs  and  Olga,  no  one  lives  in  such  home, 
except  that  defendant  lives  there  when  she  is  not  working. 

Defendant  has  never  remarried.  Her  principal  occupation  is 
and  has  been  that  of  a  waitress.   During  the  time  when  Olga  was 
between  two  and  four  years  of  age,  defendant,  in  order  to  help 
support  Olga,  worked  as  a  waitress  in  a  restaurant  and  tavern  from 
6:00  A.  ;.:.  to  2:00  P.  :.', .  and  from  4:00  P.  M.  until  midnight.   Since 
Olga  was  about  four  years  old  defendant  has  not  worked  in  a  tavern. 
When  not  working  defendant  has  lived  with  her  father  and  mother, 
and  when  working  has  regularly  visited  Olga  two  and  three  times  a 
week  and  on  week  ends . 

Plaintiff  remained  single  from  the  time  he  was  divorced  on  March 
4,  1942,  until  he  married  his  present  wife  in  June,  1942.   They  have 
two  children,  one  born  in  November,  1942,  and  one  born  in  November, 

1945.   They  live  in  a  four  room  modern  apartment  on  the  second  floor 

building  ,,,        ,.      ..    „_ 

of  an  ajartiner-tAin  Chicago.  Fifteen  families  live  in  the  aaas 

building.   The  public  school  is  two  blocks  distant. 

From  about  October  10,  1942,  to  October  10,  1945,  plaintiff  was  in 

the  army.   As  soon  as  discharged  be  resumed  his  occupation  as  a 
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truck  driver.  tie  makes  approximately  f>70.00  a  week  and  hia  -present 
route  is  from  Chicago  to  Peoria  and  return.  He  leaves  Chicago  ahout 
6:00  P.  Mt  and  gets  back  to  Qhioage  about  6:00  A.  K.  and  he  is  home 
five  days  a  week.  He  does  not  drink  or  smoke. 

Mary  Linn,  the  present  wife  of  plaintiff,  is  aged  26  years. 
She  gives  her  whole  attention  to  her  home  and  attends  church  regularly. 
She  first  saw  Clga  in  January,  1941,  when  she  went  through  Mowoaqua 
with  her  husband's  sister.   She  next  saw  Olga  in  December,  194R. 
These  ^.re  the  only  tires  she  testified  to  having  seen  Olga,  but  she 
testified  that  she  had  written  letters  to  Olga  and  received  a  few 
letters  from  olga,-  none  since  !'arch,  1946.  She  further  testified 
that  she  was  willing  and  anxious  to  have  Olga  come  into  her  home, 
and  wculd  give  her  the  same  care  and  attention  that  she  gave  her  own 
children. 

so  far  as  the  record  shows,  Vrs.  Linn  is  a  very  good  woman, 
and  Mr*  and  Mrs.  Jacobs  are  also  very  good  people. 

So  far  as  the  record  shows,  there  is  no  evidence  tending  to 
show  that  the  defendant,  the  mother  of  Olga,  is  not  or  has  not  been 
ood  mother  and  an  industrious  moral  woman  of  good  habits. 

On  the  present  hearing  the  plaintiff  testified  that  prior  to 
being  cited  into  ccurt  for  failure  to  pay  support  money,  he  did  not 
mention  to  the  plaintiff  or  Mrs.  Jacobs  that  he  wanted  the  custody 
of  Olga,  that  he  "got  that  thought  in  mind"  after  he  was  brought 
into  ccurt,  but  later,  on  cross  examination,  he  testified  that  he 
had  talked  the  matter  over  with  his  present  wife  "quite  sometime" 
before.  He  further  testified  that  Xre,   Jacobs  had  always  treated 
him  all  right,  that  she  had  never  denied  him  the  privilege  of  crrning 
to  visit  with  Olga,  and  that  ho  was  not  making  any  contention  but 
that  krs.  Jacobs  was  giving  Olga  good  attention  and  care.  uQ 
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further  testified  that  at  the  time  he  obtained  the  decree  he  had 
no  home  or  facilities  for  taking  care  of  Hlg.a. 

As  to  the  interest  shown  by  plaintiff  toward  the  welfare  and 
support  of  01  ca  before  he  filed  hie  petition  eeeking  her  curtody, 
the  proofs  show  the  following:  He  was  not  present  at  her  birth 
and  did  not  see  her  until  she  was  three  weeks  old.   His  explanation 
of  this  was  that  his  ermloyment  as  a  truck  driver  prevented  his 
attendance.   Defendant  testified  that  Trior  tc  Olga'e  birth  ehe 
had  not  seen  plaintiff  "since  the  Lord  taaawa  when,"   This  he 
did  not  deny.   He  next  saw  Olga  for  a  few  minutes  when  she  was 
four  or  five  months  old,  and  the  next  time  when  she  was  about  one 
year  old.  He   saw  her  about  five  timee  before  going  in  the  army. 
During  the  three  year  period  that  he  wae  in  the  army,  as  far  as 
the  record  ehows,  he  did  not  see  Olga,  but  says  he  wrote  her  when 
he  could  do  so.   After  getting  out  of  the  array  In  October,  1345, 
ha  first  saw  Olga  about  Christmas  1945,  when  he  and  his  "rife  and 
children  visited  his  father  at  Mo^eaqua,  where  he  then  saw 
for  two  days.   He  next  saw  her  one  day  in  February  1946  at  his 
father's  home,  and  next  saw  her  "not  very  long"  at  his  father's 
home  about  the  -riddle  of  April,  1946.   Go  far  as  the  record  shows 
he  did  not  see  her  again  before  his  petition  was  filed  herein. 
Defendant  testified  that  plaintiff  contributed  nothing  toward 
Olga's  support  until  she  wae  about  four  years  old,  except  that 
he  gave  her  two  snow  suite.   Kit  only  testimony  as  to  what  he 
contributed  during  such  period  wae  that  he  paid  "quite  a  bit." 
When  Olga  was  about  four  years  old  an  order  wae  entered  in  the 
County  Court  on  the  application  of  defendant  which  required 
plaintiff  to  thereafter  pay  £5.00  per  week  toward  Olga'e  support. 
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While  he  was  in  the  army  he  did  not  directly  pay  the  $5.00  per 
week  required  by  the  Circuit  Court,  but  in  lieu  thereof  Ira* 
Jacobe  received  an  allotment  from  the  government  of  f23.00  per 
month.  After  getting  out  of  the  army  he  sent  or  gave  to  01 ga  two 
$'■10.00  checks,  one  or  two  dresses,  a  night  gown,  a  house  coat 
and  a  pair  of  slippers.   After  getting  out  of  the  army  and  prior 
to  the  time  he  was  cited  for  contempt  he  paid  nothing  to  Mrs. 
Jacobs  toward  the  support  of  Olga,  but  at  the  time  the  petition 
for  citation  was  filed  he  was  1122.00  in  arrears.   After  he 
filed  his  counter-claim  and  at  the  commencement  of  the  hearing 
herein,  he  paid  such  $122.00  plue  $15.00  which  had  also  accrued. 
It  is  argued  by  plaintiff  that  the  record  shows  that  in  the 
divorce  proceeding  the  defendant  was  adjudicated  guilty  of  wilful 
desertion  of  her  husband,  the  inference  being  that  this  should  be 
considered  in  disposing  of  the  ouestion  of  the  custody  of  Olga. 
Technically  defendant  was  so  adjudicated  guilty  of  desertion,  but 
the  record  also  shows  the  following:  His  complaint  was  filed 
July  11,  1941.  On  July  31, 1941, she  filed  an  answer  denying  she 
was  guilty  of  desertion  and  a  counter-claim  for  divorce  charging 
him  with  desertion.   In  his  complaint  he  did  not  ask  that  he  be 
given  the  custody  of  Olga,  but  alleged  that  Olga  was  "for  some 
time  past  in  the  cue  tody  of  T!rs.  Oloyd  Jacobs,"  the  maternal 
grandmother,  and  asked  that  the  court  "make  a  just  and  equitable 
order"  as  to  the  custody  of  Olga.   In  her  cross-complaint  defendant 
asked  that  she  be  given  the  ouetody  of  Olga.   In  the  divorce 
proceeding,  and  In  the  later  hearing  as  to  the  custody  of  Olga, 
defendant  was  represented  by  counsel  other  than  the  counsel  who 
represented  her  on  this  appeal.  The  record  of  the  divorce 
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proceeding  shows  that  when  the  cause  cam©  on  for  trial  neither 
the  defendant  nor  her  attorney  was  present,  but  that  the  attorney 
for  plaintiff  asked  the  court  If  it  was  all  right  to  show  defendant's 
attorney  as  "being  cresent  and  the  court  said  "Tee."  Thereupon  the 
court  said,  "I  understand  that  the  attorney  for  defendant  withdraws 
the  counter-claim?"  The  attorney  for  plaintiff  then  stated, 
"That's  right."  Thereupon  plaintiff  testified  that  about  October, 
1936,  he  got  a  job  as  a  truck  driver  between  Kansas  City,  Chicago 
and  new  York  and  then  asked  defendant  to  go  to  Kansas  City  or 
Chicago  to  live  with  him  and  she  refused,  she  saying  she  would 
live  with  her  mother.   He  then  testified  that  it  was  agreeable  to 
him  and  defendant  that  the  maternal  grandmother  have  the  custody  of 
Olga.   (On  such  hearing  he  said  nothing  about  his  wanting  the 
custody  of  Olga  or  his  having  no  facilities  for  talcing  care  of  her.  ) 
He  further  testified  in  the  divorce  proceeding  that  after  he 
separated  from  his  wife  he  paid  "quite  a  bit"  and  then  stopped 
paying  "quite  a  bit,"  and  defendant  had  him  arrested  "in  the 
County  Court"  and  he  "there  agreed  to  pay  her  (defendant)  §6*00 
a  week,"  and  that  such  order  of  the  County  Court  was  ctill  in 
effect  at  the  time  of  th©  divorce  rroceeding  and  he  had  complied 
with  it.  Thereupon  on  ^arch  4,  194S,  he  was  given  a  divorce 
solely  on  the  ground  of  desertion.  The  decree  ordered  that  he  pay 
the  defendant's  costs. 

From  such  record  in  the  divorce  proceeding,  particularly  the 
procedure  therein,  the  fact  that  plaintiff's  complaint  and  defendant's 
cross-complaint  both  charged  and  he  testified  to  desertion  in  October, 
1936,  the  fact  that  Olga  was  not  born  until  September,  1937,  the 
fact  that  the  custody  of  Olga  was  given  to  Mrs.  Jacobs  by  mutual 
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agreement,  the  fact  that  the  costs  were  taxed  against  the  plaintiff 
Apparently  on  hip  own  motion,  and  from  other  significant  foregoing 
dates,  we  believe  it  is  obvious  that  it  wag  apparently  agreeable 
to  both  plaintiff  and  defendant  that  under  the  facte  then  existing 
the  particular  dlvoroe  decree  be  entered  as  entered.   At  any  rate, 
under  the  particular  facts  of  this,  case,  we  do  not  believe  that  the 
fact  that  the  defendant  was  the  one  adjudicated  guilty  of  desertion 
is  worthy  of  much  consideration. 

It  is  argued  by  plaintiff  that  the  record  fails  to  iirclos© 
that  ilre.  Jacobs,  the  maternal  grandmother,  intervened  in  this 
rrocseding  to  ask  the  court  to  allow  her  to  retain  custody  of  the 
ohili.   It  is  true  that  Kr»»  Jacobs  was  never  Bade  a  formal  party  to 
thif  proceeding  and  filed  no  retition  herein.   However,  she  did 
appear  as  a  witness  for  defendant  in  the  hearing  on  June  3,  £946. 
3ho  then  testified,  among  other  things,  that  Olga  had  been  living 
With  bar  every  minute  of  Olga* a  life,  that  she  loved  Olga,  that 
"we  all"  contribute  to  the  support  of  Olga,  that  defendant  \ '■ 
Tiost  of  Olga1  s  clothes,  and  that  "of  all  things  i  want  to  do  in 
*y  life  I  want  to  keep  the  baby.   Che  is  part  of  me."   We  do  not 
consider  as  being  material  the  fact  that  Mrs.  Jacobs  filed  no 
intervening  petition  or  formal  pleading  herein. 

The  paramount  consideration  in  determining  to  whoa  the  custody 
of  a chlla  shall  be  awarded  after  a  divorce  is  t"       ro  and 
best  interests  of  the  child.   (£7  0. J. p.^1170;  Buehler  v.  Buehler, 
373  11.  till,  (330.)  A  decree  fixing  the  custody  of  ■  child  is 
fina:  on  the  conditions  then  existing  and  should  not  be  changed 
afteiwards  unless  on  altered  conditions  since  the  decree,  or  on 
mateilal  facts  existing  at  the  time  of  the  decree  but  unknown 

-8- 


* 


v*w 


I   viinev' 

■ 
■ 


to  the  court,  and  then  only  for  the  welfare  of  the  child.   (The 
v.  Thorae.  233  I 11. Apr-  488,  493;  ?7  3.J.S*  p.  1188.)    M.le  a 
very  large  ii scroti on  lr  permit tod  the  chancellor  hearing  rUch  a 
cape,  yet  it.  ic  a  judicial  discretion  and  subjeot  to  review. 

We  have  given  very  .careful  consideration  to  all  of  the  evidence. 
The  factr  speak  for-  themselves  andAconnent  is  not  necessary.   Is 
are  of  the  opinion  that  the  decree  appealed  fro~.  If  clearly  a-ainrt 
the  nan  if  est  weight  of  the  evidence, in  that  no  good  cause  vac  -'-n-r, 
Why  the  decree  of  Uvoroe  whleh  gave  the  custody  of  01  ga  to  her 

trantoother  should  have  been  modified  ao  aa  to  -ive  the  plaintiff 
uttody,  and  it  '.vac  not  shown  that  it  ?;ae  for  the  best  interests 
of  Olga  that  her  custody  he  transferred  fro:?  the  grandaother  to 
the-  father.   The  trial  court  therefore  erred  in  entering  the  iecroe 
eprealed  from. 

The  lecres  of  the  trial  court  entered  or  June  5,  ?  '■■%\    is 
therefore  reversed  ar:d  the  cause  is  remanded  to  the  trial  court 
directions  to  the  trial  court  to  dlenlai  at  the  costs  of  the 
itiff  the  counter-olain  of  the  plaintiff  filed  on  -:ay  11,  1946. 

Reversed  and  remanded  with  directions. 
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